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Note Befetence to paj« relates to Journal sections of the various 

journals and periodicals. 


Abddi — > Boandarj dispute between ten- 
ants — Jorlsdlction of revenue Conrte: 

1941 B D 899 reviewed 1941 R D 8 

Admission ~ Inadvertent admiaslon by 
defendant 1941 R D 6 

Agra Tenancj Act, (3 o( 192$) *S. 24 
Whether chela is heir to agricultural 
holding : 1941 B D 891 commented 


upon 


1941 B D S 


Aljar, P, N. 8« ^ Appointment aa Ac* 
conntant member of Income-tax AppoU 
late Tribnnal ^ Notification 9 I T R 32 

Ameer All , J uatice — Enightod — Cong ratu* 
latioDS 45C W N 117 

Lively judgment of, in Forbe*6 v. 

Bobertson (AIR 1941 Cal 117) 45 C W N 117 
merica^Ohlef Justice of Supreme Court 

196 lad Qae 28; 42 Or L J 138 

Its debt to the constitution 1941 U W N 39 

— Prealdent-^Thlrd term issue — Resolu* 
tloD passed by American Bar Associa* 
tlon 1941 M W N 10 

Appeal^Argumeot of 199 Ind Oas 1; 

42 Or L J 97 

Arbitratlon^Its value In business disputes 

48 Bom L B 5 

Arbitration Act (10 ot 1940)^Iis effect on 
practice lor awards under Co-operative 
Bocietles Act AIR 1941 J lOlj 1941 N L J 85 
Arrest — Killing while rosisting 42 Or L J 117 
Assault — Defence of an Irish prisoner 

oi V,. . , OWNS; 1941 R D 2 

Bacon, Bit Nicholas Interesting story 

^ , (19*1) I M L J 108 

Banerjl, Upendta Natb — Death o( 

32PLT46;1941PWN37 
Bai — Economic condition of Ulohlgan 

19*111 WN 14 

— Pnblicity of— Unfarourable pnblioity 
harmfulto the Bar 19*1 M W N 40 

— -SmIbI gathering of Akola Bar asso- 

1941 N L J 6 

-—The new year to the members of tho 

wv ^ A W R 6 

— What makea for success at 1941 A W R 12 

BMkford, Lord Mayor — Hla spirited ad< 

wl? * ««0WN6:19I1RD3 
Agrloultuflste Debtors Act (7 of 

— Offioial Olrcnlar regarding 

S y ^ withdrawn; 46 CW N 31 
De i Debt'*^iieaniDg of 

a ^Q4M o 46 0 WN 101, 102 

“Tri?\ J 46 0 WN 817:= 

(99) AIR 1942 Oal 227 Oommeated upon 

—B. 34 Claim lor rent fallen^r ^ 

l-l*W40_Eaact,if tho 

tenant resorts to Debt Settlement Board 

34 89, 91, 110,111 

■“ Court dacteee— 

ExeouUoo of-Whebher liable to be 


Bengal i^Ioacv^londers Act (10 of 1940), 

5. 2 (2) — ** Borrower '' ^ Meaning—- 
Purohaaer of equity of redemption ; 45 
CWN 850 and 45 OWN 530=(28) AIR 
1941 Cal 434 Commented upon 45 C W N ISO 
8. 2 (12) ^ Unpaid purchase money, 
if loan 45 C W N 115 

6. 2 (13)— Does Act affect stray cases 

of money lendiog 45 C W N 1C7 

S$. 30, 31 and 84 — Unpaid part of 

coniideratlou, if loan 46 0 W N 4G, 47 

• 30, 86 (6) (a) — Application for 
review 45 0 W N 156 

—8 . 30 (1) (a)— C onstruction of: 45 0 W N 154 

& 158 

S. 80 (1) (a) — Construction of ; 45 


OWN 1091 Commented upon: 45 6 W N 165 
— S. 31— Re-opening a decree— Instal- 
ments and post-decree interest: 45 0 W N 26 
— S, 36 — Decree, if may be to-opened 
for tho purpose of granting instalments 
^ 46 C W N 19, 19 

— Se 36 — Instalments after mortgage 
decree 46 0 W N 27 

— S. 36— Decree partly sstiafied and as 
to rest barred — If may bo re-opened 

os. « . , 46CWNS8,89 

o6 ^ Costs in respect of re-opened 

^ , 45 0 W K 60 

9i 36-.-Order under— Appeal 

a .. o .. 450 WN122, 126 

S. 86 ^ Suit to which the Act 
applies ••—Meaning of 45 0 W N 133, 139 

S. 36 (2) — Calculation of interest 

under, In re-opening decree 46 0 W N 175 
— B. 36 (2) (a) Tho now decree under 

. 46 OWN 118 

o. as — rower to grant instalmente 

8. 44— Rules under— Rule 25— Vall- ^ 

46 0 W N 54, 55 

Bengal Municipal Act (3 of 1884), 8, 28_ 

Occupier and right to Tote 46 0 W N 138, 140 

Bengal Non-agtIouUutal Tenancy (Tem- 

^rary Provisions) Act (9 ofl940)— Vali- 

^ o 46 0 W N 133 

— — B. 8— Ignorance of Legislature about 

„ 46 0 W N 2 

Bengal Shops and Eetabliehmonts Aot— 
Defwtaln 45 0WN37. 42 

Bengal Tenancy Aot (8 of 1886} S. 22 (be- 
fore amendment la 1907)_0neoosharor 
proprietor purobasiog ooonpanoy hold- 
Sabseqnent partition and euoh 
holding allotted to takbta of another 
wbarer — Whether former Is entitled 
» teop posseuton over it : 1940 P W N 
AIR 1940 Pat 4G7 (PB) com- 

46 OWN 88 



Bengal TeDanej Act 

S. lOdB— Findiag as to character of 

teoaDcy without coosideriog presump- 
tloD from Record of Rights » Whether 
revisabie Id eccood appeal: 450 WN 67 
^(Q7) AIR 1940 P C 192 commented 
upon 45 0 W N 9 

(As amended in 1940), B« 166A 
justice caused to bodlords by introdac* 
ticD of this section 4S C W N 69, 7i 

S. 168A — Anomalies under 45 0 W K 74 


— 6. IC6A ~ Whether applies to putni 
tenures 45 0 W N 77 

— S. 166A » A fuDdamental question 
under 45 C W N 98, 99, 103, 109, 111 

— S. 1G8A— Scope 45 0 W N 123 

—8. 168A— If ultra vires 45 C W N IGl, 163 


—8. 166A — Effect of sale undercl. (b) of 

Bub sec. (1) 45 C W N 170, 171 


Be. 195 (e), 168A— Scope of S. 196 (e) 

— Whether it prevails over 8. 168A 

45 C W N 85, 87 
Benjamin, J. P.^As a lawyer: (1941) 2 M L J 68 

At the bar 53 M L W 28 

Bombay Agricultural Debtors Relief Act 
(26 of 1939) ~ A review of some of the 
provisions of 43 Bom L R 1 

A revolting aspect of the Act 43 Bom L B 20 
Books-— Of legal reminiBConce: (1941) 2 M L J 68 
Braxfield, Lord — His phrase for all kinds 
of punishment (1941) 1 M L 7 28 

Bri&tol.Firo in, by airraid (1941) 1 M L J 109 
Browne, John Hutton Balfonr^His inte- 
rest in literature 1941 M W N 44 

Brown, Sir Anthony^Reduced from post 
of Chief Justice to that of puisne Judge 
by Queen Elizabeth: 1941 0 W N 6; 1941 R D 4 
BuJl^Note on slaughter of bulls: AIR 1941 J 107 
Burn, Sir Sjdney^Appointed as Officiat- 
ing Chief Justice 1941 U W N 1 

Byles, Serjeant — Appointed as a Judge in 
Court of Common Pleas — Witty toast 
proposed at dinner 1941 M W N 6 

Calcutta High Court— Bar — The new rule 
regarding non-barrister advocates, robes 
and other rules 45 0 W N 18 

Bar — New rule, robes and articled 
clerks 46 0 W N 17 

^—Non-barrister advocates enabled to 
get themselves enrolled on the Original 
Side 45 C W N 29 

Now rule for civil revision cases 46 0 W N 9 
.—Practice— Service of paper book esti- 
mates— A practical inconvenience: 45 C W N 17 

Rules relating to robes— Banning the 

blue gown 45 C W N 65 

—The now Court-rooms 45 C W N 81 

Calcutta High Court Appellate Side Buies, 

Chap. 2 Bulo 1 — Amendment of — 

Effect 45 0 W N 5 

Calcutta High Court Civil Roles and 
Orders, R. G86 — Effect of amendment: 46 CWN66 
Calcutta High Court Rules— Juriedlctlon 
of Single Judges— Amendment of rule 
regarding 46 C W N 89 

Calcutta Municipal Act (3 of 1928) — 

Right of Corporation to sanction plans 
which offend againet Act — Remedy of 
adjacent owners 45 0 W N 3 

492 Howrah Pleaders and Muni- 
cipal license foes 46 0 W N 60, 67 

Caldeoote, Lord — Appointed' as Chief 
Justice of King’s Bench Division 

(1941) 1 M L J 62; 1941 P W N 12 


1941 JouKNAL Section 

Campbell, John •— His election address 

1941 0 W N 10 

Caroline, Queen— How she did not press 
her desire to enlarge her gardens 

1941 0 W N 5; 1941 R D 3 
Census Act— Necessity for amending the Act 

450 WN 21, 22 

0- P» Debt Conciliation Act (2 of 1938), 

S. 8 (2)— Dificharge under— Effect out- 
side the province: ILR (1940) Bom 799 
—(27) AIR 1940 Bom 862 commented 
upon (1941) 1 M L J 27 (NIC> 

0. P. Land Revenue Act (2 of 1917), 

B. 183 and 0. P. Tenancy Act (1920), 

S. 49 — Sir land held in exolusiva 
ownership by cosharer who transfers 
his proprietary share and becomes an 
occupancy tenant of Sir land — Right 
of transferee to collect rent from trans- 
feror : 1941 N L J 6G=(28) AIR 1941 
Nag 21 reviewed 1941 N L J 2 

Cbaudrasekhar Iyer, N— Appointment as 
Judge 64 M L W 5; 1941 M W N 61 

Cbatterjee, DJgambar— Death of 45 0 W N 151 

Child Marriage ReBtraiot Act (19 of 1929), 

Sb. 6. 6— Scope of AIR 1941 J 34 

_Ss« 5, 6 — Bride not being child con- 
tracting child marriage — Liability of 
parents for mere participation in 
kanyadan : I L B (1940) Bom 709= 

(27) AIR 1940 Bom 368 commented 
upon: (1941) 1 M L J 10 (NIC); 1941 A W R 11 
CbUdren— Some interesting things relat- 
ing to children 48 Bom L B 63 

Christian Marriage Act (16 of 1672)— Some 
anomalies in 48 Dom L B 66 

Civil P. 0. (6 of 1908), 8. 2 (6) — Berar 
Courts are not foreign Courts : 1941 
N L J 1= (28) AIR 2941 Nag 86 re- 
viewed 1941 N L J 2 

47 and 0. 22 R. 4 (2) — Legal 
representative brought on recordin exe- 
cution proceedings —Whether can have 
his own claims in suit decided in exe- 
cution proceedings : (1941) 2 M L J 622 
=(2S) AIR 1941 Mad 898 (FB) com- 
mented upon (1941) 2 M L J 29 (NIC) 

—8. 60 (1) (b) — Sewing machine — 

Whether tool of artisan : I L B (1941) 

All 276={23) AIR 1941 AU 157 com- 
mented on (1941) 2 M L J 84 (NIC) 

100— Bill to amend 1941 A L J 56, 60; 

64ML W 6; 1941 M Or Cl 

-8« 100 — Need for amendment of 

194 IndCas 17;42CrLJ 86 

-8. 151 — Scope — Decree involving 


fraud— Whether can bo sot aside under 
151 : IL B (1941) I Oal 405 : (28) 

AIR 1941 Oal 886, commented on 

(1941) 2 M L J 46 (NIC> 

— S, 152 — Scope —Whether restricted 
to correction of errors or mistakes oc- 
curring for first time in plaint : (1941) 

2 M L J 462: (28) AIR 1941 Mad 940, 
oommeoied upon (1941) 2 M L J 16 (NIC 

0. 2, B. 8 — Allenatlone by manager 

in favoar of different individuals at 
different times — ^ Suit to avoid such 
alieoations— Belief against various ali- 
enees not sought In same suit— Whether 
misjoinder: ILR 1941 All 870 : (28) 

AIR 1941 AU 209, commented on ^ . 

(1941) 2 M li J 87 (NIC> 
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General Index 

0* ai, Bt. 18 to 20 — AppUcftbilUy 

to mortgage decrees 

remedy ie barred (1241) 3 M L J 64 

0. 33, B. 9— Scope of— I L R (1941) 

1 Cal 137*: (28) AIR 1941 Cal 347, 
commented upon (1941) 2 U L J 41 (NIC) 

0. 23, R. 1 * 8. 12— A as^gDii3g his 

mtereet in suit to B and B'e Dane sub* 
stituted— Assignment found to be Told 
^ Whether A can proceed with the 
guit AIR 1941 J 45 

O, 33, R. 16 — Refuse’ and 'reject* — 

Difference : I L R (1941) All 313 : (38) 
air 1941 All 166, commented on 

(1941)2M L J35 (NIC) 

0. 84, R. 1— Parties to BOit— Maho- 

jnedan co-beira 1941 A L J 78 

_0. 88, R. 6 — Attachment before 
judgment of property in an Indian 
SUte 43 Bom L R 17 

p— 0. 38, R. 7— Transfer by debtor after 
affixation of copy of attachment order 
on property affected — No order serTed 
on debtor — Whetbor attachment is 
effectiTd : I L B 1941 All 39: (36) AIR 
1941 All 41, commented on 

(1941) 2 U L J 83 (NIG) 

0. 36. Rr. 9, 11— Effect of diemissal 

of suit on attachment before judgment 

in suit A I R 1941 3 113 

0. 41| R, 30 — Addition cl parties in 

second appeal — Power of Court 

1941 A L} 43 

^—0. 41, R, 83 — Suit partially decreed 
—Appeal by plaintiff — Whether appeU 
late Court can dismiss entire eult on 
ground that it Is barred by time : 17 
Ind Cas 636, commented upon 1941 A L J 95 
^—0. 44, R. 1— Equity of redemption— 

Whether should be taken into consldc* 
ration In appeal by mortgagor from 
decree in mortgage suit : 1 L R (1941) 

1 Cal 438 : (38) AIR 1941 Cal 659, 
commented on (1941) 2 M L } 47 (NIC) 

Clerk, John — His pronanciation 

(1941) 2 M L J 69; 53 hi L W 11; 

1941 P W N 16; 193 Ind Cas 8; 42 Or L J 81 
Cookbnrn, Lord — Hie interesting etory 
about a medioal witness (1941) 1 hi L 7 29 
Collet, A. L. — Conferment of 0. B. E. 

^ 0 ^ 45 0 W N 117 

Companies Act (7 of 1913) S. 73 — ''Out* 
side the offioe’*— hleanlng : I L B 1941 
Bom 188 ; (38) AIR 1941 Bom 97 
reviewed (1941) 3 M L J 21 (NIC) 

Company — Odmioal liability as occnpler 
for not making adequate arrangement 
for combating Qie nnder certalnetatato 

_ 196 Ind Oaa 26 

— — iTanifet of one company’s property 
to Mother— Property whether inoludee 
contract of servlco ,8 Bom L R 61* 

- , . . , 22 P L T 17; 191 1 0 4 

Oonfesaion - AdmlBelblllty of conleaeions 
by disclosnie of doonmenta 196 Ind Oas 86 
tontempt— Contempt and orltlolsm: 42 Or L J 69 
Contwt — Breach of— Wat restrictions 
and exouu lor non-perfonnanco of con- 

, , 68 M L W 82 

— -Oondasion of— Contraot by letters 
interrlaws 


or 


195 Ind Cas 8 


C<msti«llon-Implled term- When 

can be Bdd to exist 191 Ind Oas 6 


Contract 

Contractors’ liability to third parlies 

195 Ind Cas 26 

—Essentials of 1^6 I*^d Cas 29 

—Hire-purchase— Hire-purchase agree- 
ments with unsettled terms 63 M L W 20 
^—Marriage contract — Breach of— Whe- 
ther suit for damages lies at instancd of 
minor girl : 1 L R 1941 Bom 211 « 

(26) AIR 1941 Bom 129 commented 
apon (1941) 2 M L J 10 

—Mercantile contract — Avoidance of 

194 Ind Cas 33 

—Performance of— Effect of war 

191 Ind Oas 30 

Third party to — When can sue to 

enforce contract 191 Ind Cas 1 

Copyright— Infringement of — Journalis- 
tic plagiarism — Instance of 45 C W N 46 

Corruption— Corrupt bUletlng officer: 43 Cr L J 95 

Cosbarer Ejectment of trespasser in 

joint mabais — Whether all cosbaters 
should join : 1941 B D 943 reviewed 

1941 0 \V N 11 

Coshaier in joint mahal taking pos- 
session of bolding on extinction of 
tenancy without consent of other co- 
sharers — Whether trespasser: 1941 B D 
942 commented upon 1941 R D 7 

Lease by cos of oosharers — Vali- 
dity ^ Suit by auothor cosharer for 
ejectment : 1941 B D 931 reviewed; 1941 R D 8 
Mesne profits — Whether one co- 
sharer can claim against another: 1941 A L J 3 
Costs — 'Suit dismissed with costs' — 

Several defondants— Whetbor should get 
separate sets of costa or should share 
one set ofioosts: ILR 1940 Bom 637 — 

(28) AIR 1941 Bom 16 reviewed 

(1941) 1 M L J 31 (NIC) 
Court— Death of Magistrate— Effect of 

42 Or L J 47 

Law Courts In ancient India 1941 A L J 27 

Lights going off — Funny incidents 

recalled (1941) 2 M L 7 91 

Talking in- An Intoreetlng Incident 

1941 A W R 7; 58 M L W 12; 

1941 M W N 7; 23 P L T 18; 191 1 0 40 

Venlllailng the Court— Hot and cold 

—Instances of (1941) I M L J 106 

donrt of Wards Act (9 ol 1679), 8. 100— 

The Ooort of Wards Ordinance — Neces- 
sJtyof 46 0WN97 

Crime— DeteoUon of — Lie detector 42 Cr L J 186 

Detection of — Science as an aid In 

42 Or L J 183 

Jayenlle crime (1941)2MLJ89 

Nature ol — Offence against sodoty 

196 Ind Cas 28 

The social treatment of the adult 

offender 192 Ind Oas 1; 42 Or L J 17 

Oriminal Investigation — Lie detector 

19410 WN14;195I 0 86 

Police sbould not offer exceptional 

temptation to commit oflenoe 194 Ind Oas 24 
Orlmlnallty— Roots of 42 Or L J 8 

Criminal law - Of India — A critical 

42arLJ3 

Prison reform (1941) 2 M L J 69 

^—•Prison — The public and the prison 

196 Ind Cas 9; 42 OrLJ129 

P nni e bm ent — Object and forma ol 

(1941) 2 M L T 46 


1941 JoTJBNAL Section 


n 


121 

113 


J 56 
J 53 


J 

J 


52 

65 


CcImLfial law 

'—Sociological aspect of crimioology 

196 iDd Cas 5; 42 Or L J 
Crimioolcgv — What is a crimioal 42 Or L J 
CrimlDal Procedure Code ( 5 of 189S )» 

8. 141 — Civil liberties and this seotioD 

AIR1941J41;|1941)1ML 

S. 162 — A note on scope aod applica* 

bility of A I R 1941 

— S* 162 — Effect of U. P. Amendment 
Act, 9 of 1940 AIR 1941 

8, 16*2— A note on AIR 1941 

S. 162 ^ A critical and historical 
esaminatioD of 45 C W N 61 

S. 164— Scope and object of 42 Cr L J 74 

S. sas— Bill to amend 1941 A L J 58. 67; 

54 M L W 5; 1941 M Cr C 1 
_S. 338 — * Need for amendment of 

194 Ind Cas 17; 42 Cr L J 86 

S. 439 (2) — Notice to enhance sen* 

tenco in trial with jury — Whether 
accused can challenge verdict of jury 
on facts: ILK (1940) Bom 500: (37) AIR 
1940 Bom 279, commented upon 

(1941)1 MLJ5{NIC) 
476— Order under^Revislon of~ 
Bevisional powers to be exercised, whe* 
ther under C. P» 0. or Cr« P, C.: 191 Ind Cas 80 
476 — Order under passed by Civil 
Court — Revision « Revlsional powers, 
whether to be exercised under Cr. P« C., 

S. 439 or Civil P. 0., S. 115: 41 Cr L J 
769 ; (27) A I B 1940 Mad 465 (FB) 
reviewed 42 Cr L J 1 

S. 497 (5)— Court's inherent power to 

direct arrest of accused even though he 
has been released on bail by another 
Court : ILR 1940 Bom 38: (27) AIR 
1940 Bom 40 commented upon 

(1941)1 ML J3(N1C) 
Criminal trlal^Accused ^ Plea of guilty 

^ Withdrawal of 196 Ind Cas 21 

Accused — Deaf and dumb 196 Ind Cas 82; 

42 Cr L J 152 

•«~Accused's unconscious admission: 2041 B D 6 
—Admission «— Use of word ^anti* 
social' by accused for crime 195 Ind Cas 12 
—■ ■Appeal against acquittal ~ Limita- 
tions in exercise of jurisdiction: 1941 M W N 2 

Bench of Magistrates ~No necessity 

for 7 members 194 Ind Cas S2 

-'—Bloodiest^ Magic colours of blood 

42 Or L ;r 189 

Circumstantia] evidence— Conviction 

based on 1941 0 W N 10 

Commitments — Faulty commlU 

zoents 42 Cr L J 39 

.^—Conviction — Absence of motive — 

Sufficiency of ovidenco 192 lod Cas 7 ; 

42 Cr L J 82 

—Conviction — No conviction without 
facts (1941) 1 ML J 37 

.^—Conviction— Facts wanted 1941 P W N 27 

Death of Magistrate —Effect on pro- 
cess he may have Issued 192 Ind Cas 91 

Death of Magistrate— Effect on previ- 
ous proceedings 194 1 G 16: 42 Cr L J 90 

Defence Plea of obedience to orders 

of superior by soldier 194 Ind Cas 18 

Defence of drunkenness — Kind of 

direction to be given to jury 196 Ind Cas 36; 

.42 Or L J 240 

^—Evidence— Admissibility and weight 
of 1941 P W N 24 


Criminal trial 

—-Evidence— Removal of, by cremation 

195 Ind Cas 20 

^—Evidence in rebuttal of defence case 

42 Or L J 49 

—Escape and prison-breaking— Assist- 
ing of 194 Ind Cas 20 

Executive interference with 46 C W N 125 

—^General exceptions— Ignorance of law 

is DO excuse 191 Ind Oas 32 

Murder by poison — Instances of 

42Cr L J 116: 195 Ind Cas 21 
'—Murder — EUling while resisting 
arrest 195 Ind Cas 15 

Onus on prosecution to prove guilt 

42 Ct L J 72 

Pleading 'not guilty' 1941 M W N 6 

Plea of accused — Some examples of, 
in D. S. A. (1941) 1 M L J 24 

Probation after conviction 194 Ind Cas 20; 

195 I C 12; 42Cr L J 95, 112 
—Proper way to adroit crime 43 Cr L J 111 

Punishment — Accused prescribing 

sentence for himself 196 Ind Cas 16; 

43 Cr L J 144 

—Sentence— Execution— Prisoner com- 
ing to life after execution 1941 OWNS; 

1941 EDI 

Sexual cases— Evidence of prosecutrix 

^Value of 45 C W N 25 

^—Simultaneous convictions for sub- 
stantially same offence 194 Ind Cas 3; 

42 Cr L J 66 

Soldier ordered by superior to do 

unlawful act^Obedieoce to superior— 

Whether of Itself defence to charge 

42 Or L J 84 

.^.Summary trial — Evidence In re- 
buttal 193 Ind Cas 9 

^—Unexplained deteoilon— Bail (1941) IMLJ 26 
— Uso of marked coin 42 Or L J 94 

—^Wrongful convictions 1941 M W N 60 

Cuming, Herbert — Obituary note 46 0 W N 67 
Cyclist— Doty of 191 Ind Cas 40 

Damages— Against the dead— Instance of 

49 Bom L R 10; 1941 P W N 39 
Das GupU 8. P.— Death of 7 Cut L T HI 

Defence of India Rules— Conviction under 
— Effect under Municipal fand Local 
Boards Act 53 M L W 29 

Democracy — Essentials of — Freedom of 
every citizen to appeal to Courts for 
injnry and insult caused by the misuse 
of ofliclai power must be safeguarded 

(1941) IMLJ 110 

Doctor— Who is— In opinion ol lawyer he 
is one who does not consent to suffering 
a recovery 1941 0 W N 6; 1941 R D 4 

Drankenness — Proper teat of 22 P L T 88; 

194 I 0 31; 42 Or L J 93 
Dunning — Case argued for opposlto side 
by mistake— Effect tactfully nulliffed 

1941 A W R 3; 22 P L T 84; 1941 P W N 69 
Dutta, B. N.— Death of 7 Cut L T 1 

Dutt, K, B.— Death of 45 C W N 105; 

22 P L T 49; 1941 P W N 86 

Eldon, Lord— Embodiment of equity 

(1941) 2 M L J 89 

Ellesmere, Lord Chancellor — ‘Having, 
both his hands to a petition' 1941 0 W N 6; 

1941 RD 4 



General Index 

Elleacoere. Lord 

Hl6 jests 1941 0 W N C; 1941 R D 4 

Erskine— .His treatment of witness 42 Cr L J 92 
Evidence— ‘Apprecistlon of 43 Bom L R G3 

—Crown privilege in regard to official 

papers 196 Ind Oae 17 

La^ of, in ancieot India (1941) 1 M L J 80 

Evidence Act (1 of 1872), S. 90 — BUI to 
amend 1941 A L J 68, 66; 64 M L W 5; 

1941 >I CrCl 

B. dO^Need (or amendmeot of 

194 IndCaslT: 42 Cr L JSC 
Execution — . Portion of decree (or which 
execatioQ not claimed — Whether can 
form part of subsequent claim in exe* 
cotion: ILR(1940}2 Oal 620: (28) AIR 
1941 Cal 206 reviewed: (1941) 1 M L J 19 (NIC) 

Factories Act(1937)^Tecbnical institutes 
^Whether come under Factories Act 
1941 P W N 41; 194 Ind Css 28; 42 Cr L J 94 
Fas] All, 6ir 8jed — Knlghted^Felicita- 
«0D8 22 P L T 1; 1941 P W N 1 

Federal Couti* — An ultimate Court for 
Indian appeals 63 M L W 21 

—Expansion of the powers of AIR 1941 J 1 
^—Expansion of the appellate powers of 
—Some objections answered A I R 1941 J 27 

Judgment of « Not helpful to High 

Courts 46 C W N 49 

lodgments of Condicts in 46 0 W N 63, Cl 
Judgment of-^Mistake on a question 
of date 46 OWN64 

—Procedure In appeals AIR 1941 J 3 

«^^8eparat6 jndgments in^Not impro. 
per 68ULW21 

What it is and Its powers AIR 1941 J 86 
Fletcher, BIr Earnest Edward^Death of 
^ 450WN28 

Fraud — Court should not allow itself to 
be made inetrument of fraud: (29) A I R 
1941 Bom 274 (F B) reviewed 64 L W 43 
Qeotle, Justice.— Appointment as Judgeof 
Calcutta High Court — Farewell at 
Madras 64 II L W 47; 1941 M W N C4 

Ghose, Asita Baojan^Budd n death of 

rv > 46 0 W N U8 

Gift— Donatio mortis causa in war time 
—Essentials 192 lod Oas 9 

Qokbale, 8. B.— -Death of 1941 N L J 61 

Oovpromont of India Act (1936, 25 and 
26 Geo. V, Ch. 42j, B. 206— Oertifieato 
► under 46 0 W N 232=(27) AIR 1940 

P 0 280 (PC) commented upon 46 0 W N 88; 

63 hi L W 18 

—-8. 270— Protection to Crown servants 
Under ^2 P E T 6 

Otwt Seal—DelWetf of the Great Seal to 
me Lord Chancellor 191 jna Cag 35 

THmaBklDg the Groat Seal 

r — Origin of 

Gregory, Walter— Death of 
mbeae corpas - And emergency regula' 

^noee the lie for ^ “ 

def(*ct 

—Writ of— Exsrotae of 

ol-Motlre 

Hardwioke. Lord-Early oaroer of ^ ^ 

(1911) 1 M L 7 3S 


a 


191 Ind Cas 36 
191 Ind Cas 36 
45 0 W N 97 


prooedoral 

1941 UWNS 6 
191 Ind Cas 83 


Hevrard, Lord — Retirement of: (1941) 1 M L J 62; 

1941 P W N 12 

Hindu law — Adoption — Death of A, leav. 

Ing widow, SOD and son’s widow — 

Death of son leaving widowand infant 
son — Death of infant son and subse- 
quentdeath of its mother — Death of 
first widow(A's wife) — Son’s widow sue* 
ceediog and adoption — Validity and 
effect of adoption ; (25) AIR 1936 
Bom 383 commented upon AIR 1941 J 92 

Adoption — Dwsyamusbayan — 

Origin of 1341 A L J 100 

Adoption — Oral adoption of daugh- 
ter’s son — Validity : (1939) 2 if L J 
557=(26) AIR 1939 Mad 643 com- 
mented upon 43 Bom L R 76 

Adoption — Right of adopted son to 

challenge alienation by adoptive mother 
prior to adoption of property vested iu 
her as heir to her predeceased son : 

(1941) 2 M L J 134=(28) AIR 1941 
Mad 699 commented upon : 

(1941)2 ML J 25 (NIC) 
Adoption — Adoptee and adopter be- 


longing to different sub-castes — Vali- 
dity of adoption ; I L R (1941) 1 Cal 
457=(28) AIR 1941 Cal 20 com- 
mented upon (1941) 2 M L 3 89 (NIC) 

Adoption — Adoption of Illegitimate 

»n 68 M L W 32 

Adoption — Widow’s motive — How 

far relevant : 54 M L W5S7={28} AIR 
1941 Mad 937 commented upon 54 M L W 48 

Applicability to the Jainas: AIR 1941 J 79 

CodlfieatioD of 1941 N L J 41 

—Debts— Alienation by lather — Onus 
of disproving coneideratloo os sons : 

52 M L W 310=(87) AIR 1940 P 0 

114 (PC) commented upon 63 M L W 15 

Blndn Law Committee — Answers 

to qnettiODBire (1941) 1 M L J 112 

——Joint family — Insurance effected by 
member of joint family AIR 1941 J 43 

Joint family — Pronoto in name of 
family firm — Whether coparcener can 
m hia Individual name institute suit- 
to recover debt: I L R (1940) Bom 158 
—127) AIR 1940 Bom 164 commented 

(1941) 1 M L J 86(NIC) 

-—Law of self-help in ancient Hindu 

I C 18; 49 Or L J 108 
—Marriage— Lan of— Effect of Special 
Marriage Acton A I R 1941 J 22 

Marriage — Prohibited degrees of 19H j 32 

Marriage— Ssgotra marriages; 48 Bom L R 39 

—Marriage — Inter-caste marrlaaes — 

Validity (1941) 1 M L J 724=s{28) AIR 
1041 Mad 618 commented upon 

„ (1941) 1 M L J 8MNI0) 

w rr marriage •— 

vaitaity In Madras Presldenoy: 1941 U W N 17 

Mimansa Rules of Interpretation 

^ . AIR 1941 J 68 

— -Partltlon-8uit for _ Whether and 
when mortgagee from a ooparoener of 
hia Stow ia entitled to come la : (1940) 

I M L J 97=(27) AIR 1940 PO 11 (PQ) 
commented upon (1941) i u L J l (NIC) 


8 

Hindu law 

_ParUt1oD » Proof of^ilidDation hy 
coparconerof bid share in whole of joint 
family property or in part thereof^ 

Whether severe his status : (1910) 2 
M L J 1021=(27) A I B 1910 Msd 217 
commented upon (1941) 1 M L J 14 (NIO) 

Partitlou^Mere teferenoe to interests 

in particular properties by fraotional 
shares is not sufficient : (1941) 2’hlh3 
68^(28) AIB1941 PO 48 (PO) commented 
opon (1941)2MLJ7(NIC) 

Pre-emption under 73 0 Xi J 58 

Religious endowment — Negligent 

cuardlaus^Whether idol is entitled to 
protection 45 0 W N 145 

Beligious endowment— Alienation of 
trusteeship of 63 M L W 23 

_^6om6 aspects of A I E 1941 J 14 

Succession— Bights of a Hindu copar* 

cenet murdering his father 48 Bom L B 38 
— Succession— Review of memorandum 
on Binda Law of Succession issued by 
the Hindu Law Committee (1941) 2 U L J 37 

Succession— Joint status— Whether a 

ground of preferencet (26) AIR 1941 Nag 
297 commented upon 64 M L W 43 

-_Widow— Unohastlty — Whether dis- 
ables her from inhefitlng as widow of 
gotraja sapinda 68 M L W 22 

Widow's estate— Some observations: 

(27) AIB1940 All 403 commented opon 
' ' A IB 1941 J4 

Women's rights to agricultural land 

_BUI 19*1 A L J 89 

Hindu Law of Inheritance (Amendment) 

Act (2 of 1929). 8. 1— Jaine are Hindus 
—Law of Mitaksbara includes Mayukha 
sohool: I L R 1941 Bom 250s=(28) AIR 
1941 Bom 296 reviewed: (1941) 2 M L J 22 (NIO) 
Hindu Women's Rights to Property Act 
(18 of 1997)— Federal Court and this 
Act 46 0 W N 181 

Effect of. on agricultural land 

' 1941 N L J 65 

Right of succession of Hindu widows 

depends on situs of property also and 
not merely on its character : (1941) 2 
M L J 12=(28) AIR 1941 FO 72 (FO) 
commented upon (1941) 2 M L J 4 (NIC) 

Whether applies to agricultural lands 

1941 AL J 64 ; 740 L J 1 
—The Federal Court ou 46 0 W N 105, 107 
Humour— And law books 191 10 7 

Husband and wife — Divorce— Husband 
and wife not getting on well— Whether 
good gtound (1941) 2 M L J 90 

Husband's right to bury bis wife 191 1 0 29 

Matrimonial home— What is 195 10 8 

Imam, Naqui— Appointed as District 

BdssioDS Judge t ^ ^ ^ 

Incomctax-AppellatoTribUDal-Jud IcUl 

members of \i^*i) 9 i i w a 

Deduction — Whether company can 

claim to deduct the potential value of 
new shares issued as a bonus to its 
employcosatparbolowthe market valuo 
of the shares (1941) 1 M L J 3 

Dcductloos - LUigaUon eipensM 

53 al u W 31 

Payments made by publishers 

authors— Wbotbor assessable 191 1 U 41 

—Taxalio. .1 un,e.ll»d ^ ^ ^ ^ 


1941 Journal Section 

loeome-taz Act (11 of 1932), 8. 16 (8) (a) 

(lit) — Effect of, on transfers to wife ont 
of affection 53 M L W 14 

^_8. 64 — Certified copies of returns— 
AdmissibUlty: (1941) 1 ML J 6I7=(26) 

AIR 1941 Mad 709 commented upon 

(1941) 1 M L J 28 (NIC) 
R. 7' — Need for 

45 0 W N 80, 81 
1941 A W B 28 


Income-tax RuleSi 
amendment of 
Index— Utility of 

Value of 

India — India and 


(1941) 1 M L J 72 
the Atlantic Charter 

(1941) 4 F L J 87 

Indian constitution — India's future 
constitution— Amery's speech (1941) 4 F L J 47 

Provincial Legislature — Power of to 

entertain bills dealing with federal 
subjects (1941) 4 F L J 6 

Statement of 'non-party leaders of 

India on (1941) 4 F L J 42 

Viceroy on (1941) 4 F L J 61 

Interpretation of Statutes— Penal enact- 
ments— Retrospective effect 42 Or L J 118; 

195 Ind Oas 22 

Retrospective effect of penalty scotiona 

194 Ind Oas 6; 42 Or L J 66 
Wat legislation — Construction of 

196 Ind Cas 13 

Iqbal Ahmad — Appointment as Chief 
Justice— Installation ceremony 1941 A L J 69 

—Appointed as Acting Chief Justice — 
FelloiUtions 1941 A L J 21; 1941 A W B 10 
—Appointment as Chief Justice of 
Allahabad High Court 1941 A L J 68; 

1941 A W R 19 

Jayakar, M. B.— Resignation of member- 
ehip of Judicial Committee 45 0 W N 187 
Jeffreys, George— And the witness 42 Or L J 92 
Jew— What is 12* lod Cas 82 

Jogesh Chandra Roy— Death of— Tributes 

to the departed 45 0 W N 45 

Judge— Appointment of— Claims of local 
bar should not be passed over 46 0 W N 121 

Bias— Allegation of 48 Bom L R 7 

Dress — Court dress in the United 

BUtes 1941 M W N 48; 198 1 0 23 

Dress — Dispensing with, in hot 

summer 198 lod Oas 24 

_Prefia— Expenditure for 193 Ind Cas 23 

—Gentler Judges— Instances 1941 A W R 8 

High Court Judge — Extension of 

term of , ® W N 15 

—Judges whether to take part in depart- 
mental Inquiries on matters which are 
likely to como up before Court 46 0 W N 113 

Lobs of temper of — King's satire on 

1941 0 W N 6; 1941 B D 8 
Hew Judge— Expenditure of: 1941 M W N 43 

_EoU,.a Juagax toth., 

jxirj An improper and anjustifled attack 

. on trial by jury In India by a Sessions 
- Jndso 46 0 W 0/ 

Justice — What Is 23 P L T 75; 42 Or L J 88 
Juvenile oSender — Oanse and treatment 
ol — Influence of parents on children 

194 Ind Oas 8 

Juvenile dellnquoncy— Causes of 

194 Ind Cas 86; 42 Or L J 96, 110 
Kenyon, Lord — His career 1° ^ 

of an attorney 

Khutshald Husnaln— Death of 
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»Taz on 49 Bom L B 25 

Eonhi Raman ^ Appointment as Judge 

64 M li W 5; 1941 M W N 61 
Kuppuawami Ijer, Justic^^Appomtineiit 

as Judge 54 M L W 46; 1941 M W N 90 

Euttikrieboa Meoon « Appointed as 
QoTercinexit Pleader — Felicitations 

53 M LW 19; 1941 M WN83 
Lakshmanoa, Ganti — Unveiling the 
portrait of (1941) 1 M L J 101; 53 M L W 83 
Landlord and tenant— -Ejectmeot for non* 
pajment of rent 45 0 W N 34, 35 

Prepaid rent paid to lessor— Whether 

yalld against receiver appointed in res- 
pect of properties inoluding leased pro« 
pertj 191 Ind Gaa 2 

Land tenure— Jocular tenures 191 Ind Cas 7 

Services to bo done by vassal in olden 

days 191 Ind Cas 8 

Some qaalot tenures 191 Ind Cas 8 

I/atln — Lord Wrights' protest against 
introduction of Latin tags 192 lad Cas 24; 

42 Or L J44 

Use of, by medical men 192 Ind Cas 24 

Larceny— Essentials of offence 192 Ind Caa 95 

Latv— Jocular referenced about: (1941) 1 M L J 71 
—Law and lawyers in literature 

(1941) 1 M L J 71; 198 Ind Cas 7, 8, 
42 Or L J 68, 64; 1941 P W N 84 

Novelists and the law 196 Ind Oas 19; 

42 Cr L J 148 

—Pronunciation in 53 hi L W 11* 

192 Ind Caa 8; 42 Cr L J 31; 1941 P W N 14 
—Uncertainties of 1941 il W N 6 

^ — What ia 1941 P W N 34; 42 Cr L J 64 

Law booka«—Taz on 22 P L T 33 

Law Repofte— Citation of— Madras High 
Court circular regarding citation of 
caaes explained 1941 M W N 89 

•^Cllatioa of— Approved list 1941 0 W N 18 
—Duty of editors 1941 0 W N IS 

Lawyer — Abraham Lincoln's advice to 
young lawyers 1941 M W N 24 

—Lawyers' right of audience and pri. 

Courts A I R 1941 J 10 

—The aoven lamps of— A lecture by V. 

mu Iyengar 84 M L W 10 

Wnat ne le 1941 U W N 8 

Argumonta-Counsel 

lOTeDtlog an Impreaslvo phraso: 1941 0 W N 8; 

n.- » , 19*1 R D 6 

“IT, “'opposite party argaed by 
mistake — Effect nnlllOcd bysubeequont 

argnment — Instance ol 48 Bom I, R 26 

— Ootreotlng Counsel In oonsultalioa 

r«„ , . IWl 0 W N 7; 1941 RD 5 

—— Counsel conltonted with opinion ol 

ConL.. , 1941 0 W N 7; 1941 R D 6 

Counsel B apologue to a bigoted jury 

InaUn-. v 0 W N 8; 1941 R D 6 

instance of a barrister arguind both 

for appellant and respondenU 1941 A W R 8* 

-ArfuWorsmemenary, 

Migration in the profession 

Leal'S T « 0 W 

1941 Indexes (Joomal)— 2 (4pp.) 


Legislation — Referential legislation — 

Defecta of 46 G W N 73 

Letters Patent (Madras), GI.15 — Whether 
Judge granting leave can limit points : 

(1911) 1 hi L J 800 (PB) commented 
upon (1941) 2 M L J 3 (NIC) 

Libel — Accidental libel 43 Bom L R 59 

Criminal proceedings for 42 Cr L J 46 

Criminal prosecution— Whether pro- 
per remedy 102 Ind Cas 28 

Limitation Act (9 of 1903)— Applicability 
to proceedings before arbitrators under 
Bombay Co-operative Societies Act 

43 Bom L R 42 

—^ 5 , 12— Time taken to supply farther 
stamps and folios 45 C W N 82 

Ss. 19, 20— Part payment and acknow- 
ledgment 54 AI L W 17, 21 

S. 20— Pact payment and limitation 

A I R 1941 J 27 


•S. 20— “Paid as such** — Meanioc : 

a w s A ^ A A ^ ^ = 


(27) AIR 1940 PC 63 reviewed; AIR 1941 J 97 

Littledale, Justice— Noted for his puncti- 
liousness of expression— lostances of 

(1941) I M L J 52; 1941 P W N U 
Lort-Williams, Sir John— Retirement of 

, 45CWN157 

Lottery— Disguised lotteries 192 Ind Cas 15; 

42 Cr L J 30 

What 1$ a lottery 43 Bom 63 

MaoEinnon, Lord Justice— As an author 

(1941)1 MLJ107 

hlalins, Vice-Chancellor — Quaint stories 

(1941) 2 M L J84 

Madras Agriculturists Relief Act (4 of 
1938)— Certain anomalies in AIR 1941 J 67 


•Sfl. 9, 13 — Debts incurred after Aot 


iQ reuswal of dobts incurred prior to 
Act: (194119 ML3 307=54 MLW 229= 

(28) A[R 1911 Mad 799 commented upon 

54 M L W 28, 30; (1941) 2 M L J 17 (NIC) 

8. 9-. Scaling down debts incurred 

f**«' October 1932 : 64 M L W 661 

(29) AIR 1942 Mad 204 (2) commented 

64 M L W 60 

—S. 9 Proviso — Renewal of debt con- 
tracUd after 1932-\Vhether proviso 

“ <29) AIR 1949 

Mad 204 (2) commented upon 64 MLW 45 
— -S. 28— Rules under, Rule 8 — Ultra 
““‘“'e of : (1911) IMLJ 164= 

(28)AIR 1941 Mad 236 (PB) commented 

(1941) 1 M L J 7 (NIC) 

Tv “ Validation Act 

ir ^ (^®11) 1 M L J 81 

Act (11 of 

63 M L w 84 

A short study a ^ l j Jg 

—Need for amendment (1941) 2 M L J 10 
Madras Debt Conciliation Board— Abuse 
Madrarpauf ®^tutory tribunals 64 M L W U 

“■ 7” Absolute transfer of kudl. 

varam right by land.holdor— Whether 

386=(28J AIR 1941 Mad 
867 (PB) oommented upon 

11941) 1 M L J 18 (NIC^ 


1911 Journal Section 


Madras Estates Ijand Act 

S. 9— Bight of eviction— When avail* 

able to land-holder: (1941) 1 M L J 523 
=(28) AIR 1941 Mad GOO reviewed 

(1941)1MLJ24 (NIC) 
Madras High Court — Arrears in-^State* 
ment of (1941) 2 M L J 109; 54 M L W 61 
Increase In nom^i of Judges: (1941) 2HL7 1: 

64 M L W 9 

Madras High Court Rules (Appellate) 

Side), Rule 12B— Need (or amendmeDt 
of (1941) 2 M L J 61 

Madras Land EncroachmeDt Act (3 of 
1905), S. 9 — Mode of recovery — Pro* 
perty sold — Whether free of incum. 
brances: (1941) 2 MLJ 993^(29) AIR 
1942 Mad 244 commeoted upon 

(1941)2 M LJ 41 (NIC) 
Madras Liw Journal ^ Golden Jubilee of 

—Felicitations 45 0 W N 25 

JIalabar Tenancy Act (14 of 1930), Ss. 14 
and 20 — '^Requires bona fide*’ — Mean* 
inc of: (1941) 2 M L J 455=(29) A I R 
1942 Mad 242 reviewed: (1941) 2 M L J 20 (NIC) 

T^fansfield, Lord— In jocular mood 

(1941)M WN2S 

I^Iarriage — Desertion — What amounts 

to 191 Ind Cas 26 

Dissolntlon — Party presumed to be 

dead subsequently found to be living 

191 Ind Cas 25 

Divorce — Grounds — Cruelty in law 

—What is 192 Ind Cas 6 

Separation agreement and decree of 
nullity 194 Ind Cas 81 

Master and pupil— Duty of schoolmasters 

to tbelr scholars 196 lod Cas 81 

Master and servant— Liability ol hirer of 
motor car for crimes committed by 
servant 48 Bom L R 62 

Mathura Prasad, Chowdhry— Death of 

1941 P W N 49; 22 P LT69 
Maxims — 'Do minimis non curat lex'— 

How a lawyer drew the attention of the 
Judge by the use of ibis maxim 

1941 0 W N C ; 1941 R D 4 
— ^'Bce ipsa loquitur* — Application of 
and onus of proof 194 10 9 

“The case is altered, quoth Plowdcn** 

—How it arose 1941 0 W N 6; 1941 R D 4 
Minerals— Right to, in permanently settled 
estates (1941) 1 M L J 33 

Minor— Succession certificate to guardian 
of a minor : (20) AIR 1933 Bom 436 
discussed AIR 1941 J 105 

Transfer of property belonging to — 

Protection of minor's interests — Sug- 
gostlon for 1941 A L J 9 

Mitra, A. K.— Obituary note— Refor- 

onco in Court 1941 P W N 63 ; 22 P L T 79 
Monir, Mohammad — Appointed as Pre- 
sident of Income-tax AppellaU Tribunal 

9 1 T R 1, 2 

Mortgage— Redemption — Whether prin- 
ciple de minimis non carat lex applies: 

(1941) 1 MLJ 788: {28)AIR 1941 Wad 404 
(FB) commented upon (1941) 2 M L J l(NIO) 

Subrogation — Mortgage discharged 

by payments made at diHerent times 
by two different persons — Who 
tied to subrogation: (1941) 1 M L J 619 
:(2e) AIR 1941 Mad 668 reviewed 

(1941) 1 M L J 23 (NIC) 


Mortgage 

Usnfrnctuarj — Redemption and 
acconnting 1941 A L J 49, 86 

Motor Vehicle — Motorists giving lifts to 
belated road farers— Implications of 192 1 0 13 

What is 195 I C 16 

Mudholk^r, J. B,— Appointment as Dis- 
trict Judge 1941 N L J 56 

Murder — Evidence — Clroumstantial 
evidence held not sufficient (1941) 1 M L J 11 
Negligence— Water company not closing 
pipe and house ffood^ — Liability 

4$ Bom L E 9 

Norway — Occupation by Germany — 
Resignation of members of Norwegian 
Supreme Court 194 I 0 29; 42 Cc L J 105 

Nuisance— Liability for —Whether Inde- 
pendent of knowledge 43 Bom L B 9 

——Nuisance caused by third party— 

Occupier, if under obligation to a^te 
the nulssnce 48 Bom L R 9 

— Nosiance and knowledge 192 I 0 S3 

Temporary — Whether actionable 

193 Ind Cas 21 

Numbers — Importance of 7 in law: 42 Cr L J 107 
Pandrang Bow J. — Retirement of 

(1941) 1 M L J 79, 103 ; 53 M L W 87; 

1941 M W N61 

Paymont of Wages Act (1986) — (Jertain 
defects 730L J75 

S. 2 (vl) — ** Wages" — Scope of 

AIR1941J49 

8, 9 (2) — Non-payment of wages for 

holiday ^8 Bom L R 44 

Penal Reform— A problem for practical ^ ^ 
penal reformers 42 Cr L J 25 

Police— Assisting the police — Need for 

194 Ind Oas 4 

Interferetca of. io pottj ^ 

Policeman— When can be said to be 

in execution of bis duty 42 Cr L J 48, 47 

Refusing to assist police 192 Ind 

42 Or L J 89 

Pollock, Baton— His jokes (19*1) 2 U L J 36 

Pollock, sir Ea....a-81.orl.WchoB^^j^j 

PolJook. Bit Frederick- Interesting inoi- 

dent about bis conducting a caw: 68 M L >V A1 
Practice— Amendment — Alteration in de- 

l.nd.nf. name ond .ddr», „„ j, 

cDons . , 

Argument, - BepetHion^s o^couu«l^^^ ^ ^ ^ 

_-Delay in Court 

Second Appeal — Question of omis- 

Sion of Court to consider a 

prosumption-Findlng on- Whether 

can bo interfered in second appeal 63 M L W IS 
Prooodoolo-Oouorol "Wj* r d 6 

Probative value of and their modus 

operandl 

__Va1ue of - A lootnre by Sit G^ilUrt^ ^ ^ 

Pre-emption- Law of. in Berar - A hiw 

BUggostlons Lia I 

Presidency Towns Insolvenoy Act ta oi 
1909), 8s. 11, 14— Disqualieed proprlo- 
tor — Whether entitled to order of ad. 
indication ; I L R (1941) 1 Cal 818= 

Ha, A I B 1911 Cl (HIO) 



11 


Genbbai. Index 

•preeiaencT Towns losoWency Act 

S. 13 ( 4 )— Decree— Wbetber condu- ^ ^ 

sive proof of existence of debt: (1941) 2 M L J 16 

Principal and agent— Liability of pnncj. 

pal on agent’s promlseory Jg 

Prison— Prison reform ^ ^ of 

Privy Councii-Appeale to u? 

——CrimiDftl appeals to 45 0 W N HI. 143, 
22 p L T 7* 89; 42 Cr L J 21; 54 M L W 13 

How it works during sic raids: 45 C W N 89 

RadbabiDod Pal-Appointment as Judge 

—Feii citations Irom the bar 45 0 W N 41, 46 
Badio— Radio io car — An offence under 
Defence Regulations 181 1 C 44; 

42CrL J 31; 1941 P W N 18 
Rsiagopalachari, N.— Death of (1041) 2 M L J 9 
Eegistcation Act (16 of 1908), 8.17 (2)(Ti) 

— « ''Sub]eot> matter of suit or proceed* 

Ing*'— Meaning: I L R 1941 Bom 84« 

(281 A 1 B 1941 Bom 1 reviewed 

(1941)2 M LJ 23 (NIC) 
Religious Endowment— Gift for religious 

purposes Whether charitable 196 lod C&s 1 

^'Relfffious purposes" — Meaning of 

196 lod Ca$ 17 

Bes judicata ^ CO'defendaaU — Basie of 
decision in (19) A 1 R 1932 P 0 161 — 

What is 1941 A L J 6 

Oo-defeodanU— Conditions: (27) AIR 

1940 Oal 377 commented upon 1941 A L J 37 
Boy, G. 0. — Death of 7 Cut L T Part 8 

Rossel, Lord of Killowen — An awkward 
ambiguity (1941) 2 M L 7 89; 22 P L T 82 
Sityamurtl Ijer, Bao Bahadur — Appoint* 
ed as one of the Judicial Members of 
the Income*iax Appellate Tribunal 

(1941) 9 1 T R 1, 8, 82 
School — Punishment in — Corporal 
punishment to be abandoned 196 Ind Cas 16 
Scarlet, Sir James— A short lifc-sketoh of 

(1941) 1 M L J 107 

Scotch Highlander— His craving for news 
— Instance of 1941 B D 1 

Sodition.^ At common law 42 Cr L J 126 

—Meaning of 194 Ind Cas 21; 42 Or L J 81 


What amounts to 

Sen, S. E. — Death of 
Sen, S. P. — Death of 


195 Ind Gas 83 
45 C W N 169 
22PLT46; 
1941 P W N 33 
195 Ind Oas 6 


Seven— Importance ol, in law 
Sivaswami Aljar, Sir P. B. — Unveiling 
of the portrait of, at the premises of the 
Madras Advooatea* Association: (1941) IMLJ67 
Speeoh— Freedom of speech— Free speech 
—What Is 192 Ind Cas 17; 42 Or L J 89 

Srinivasa Ijenger, B. — Death of 

(1941) 1 M L J 111, 137; 63 M L W 40; 
^ 64 M L W 1; 1941 M W N 64 

Btatntes— Conferring statutes 1941 R D 2 

- — Evading of— What la 1941 R D 2 

Stowell, Lord — His liking for good 
dinners 194111 w N 28 

SnUiman, Sir Shah Mohammad— Death 
of— Tributes 1941 A L J 81; 1941 A W R 16 
45 0 W N 69; (1941) 1 M L J 65; 68 M L W 19 
1941 OWN?; 1941 P W N 17 
fi 1, .. (1941) 4 F L J 1, 16 

Bnltan Ahmed, Sir Syod ^ Appointment 
aa Law Member o! Viceroy 'a Executive 
ConneU 22 P L T 68; 1941 P W N 89 

Rabindranath— Death of: 45 0 W N 149 
lenterden, Lord — OampbeU'e appreoin. 
tlon of P W N 27 


—Stealing apples — Common 
committed by children 


'Life ol 


(1941) 1 M L J 27 


ThankertoD, Lord— His pronunciations ol 
Scotch names or words 1^2 lod Cas 8; 

42 Cr L J 82 

^_Hia watch on unorthodox pronun- 
ciation of Scotch names 1941 ^ ^ ^ 

Theft— A curious theft 1941 ^ 

^—Larceny — Essentials of 42 Cr L J 42 

192 Ind Oaa 35 
offence 

42 CtL J 120; 
195 Ind Cas 24 
Thomas, George Hector — Conferment of 
k ni ght- hood— Feli citations 1941 0 W N 1 

Thom, Sir John — Obituary note — 

Reference in Court 1911 A L J 11; 

1941 A W B 9 

Tort — Act of God — What la — Frost 

194 Ind Cas 25; 42 Cr L J 102 
^^AitiScial works — Land owner's res* 
ponsibility 195 Ind Cas 39 

^^•CommoD employment — Doctrine of 
— Ociglo and growth and decline in 
Bneland and its appUcattoo to India 

A 1 R 1941 J 78 

.^—Damages — For petsonai iujuriee 
from unfenced machine 1941 P W N 41; 

194 Ind Cas 28 

—Damages for loss of expectation ol 
life 53 M L W 26 

Damages — Injury on highway — 

Landlord's responsibility 191 Ind Cas 37 

^—Damages — Wife's claim to, for loss 
of husband's consortium 191 Ind Oas 36 

Negligence — Animal owner's nsgli- 

gcDoe 48 Bom L R 21 

Negligence— Duty of highway autho- 
rity io keep roads safe especially during 
black-outs 48 Bom L R 26; 1911 P W N 69; 

196 I C 8 

Negligence — Inkeepet's liability for 

theft from oars outside his hotel 

48 Bom L R 24 

^—Negligence — Occupiers' liability for 
animals 196 Ind Oas 83 

•^—Waiver of 43 Bom L R 10; 1941 P W N 29 
War risks and the law of tort 193 lad Cas 49 
Transfer of property — Beatrlotlve cove- 
nants— Interpretation of 192 Ind Oaa 29 

U. P. Encumbered Estates Act (27 of 
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1941 AWR25 

U. P» Municipalities Act (2 of 1916), 

68. 186 and 911 — Notice for demolition 
of building sanctioned by Executive 
Officer— Appeal and second appeal: 1941 A L J 5 
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of plots of laud — Whether entitled to 
possession of title deeds: I L R (1941) 
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Votma, Rai Bahadur Ram Prasad — Ap* 
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of the Income-tax Appellate Tribunal 

^ (W41) 9 I T R 1, 8 

Wadla, B. J.— Retirement ol 43 Bom L R 49 
War — As seen through the eyes of an 
American lawyer 

193 Ind Gas 31, 36; 43 Cr L J 33 

Bad effect of spreading disqulotlng 

rumours 192 ind Cae 38 

Ethics o! warfare 195 Ind Oaa 28 
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Inevitable result of 1941 A L J 2 
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1941 M W N 44 
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Will— An interesting will 43 Bom L R 64 

Residues — General and particular 

192 Ind Cas 11 

Testamentary gifts to classes 193 Ind Cas I 
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45 0 W N 153 

Witness— An interesting medical witness 

192 Ind Cas 24 

Classification of 42 Cr L J 93 
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42 Cr L J 93 

Cross-examination of — Eliciting 
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Cross-examination of — Mysterious 
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Medical witness who scored over his 
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instances 42 Cr L J 46 

Medical witness — Use of technical 

42CrLJ46 

Treatment of, by Erskine 194 Ind Cas 12 

Veracity of 194 Ind Cas 11 

Vultures as witnesses 45 C W N 163 


Woman — Her right not to give out her 
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Deodands— What are 195 Ind Cas 19, 89 

Examples of some odd expressions 
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—"Fines” and "recoyeries"— Use ol by 
Shakespeare in 'Hamlet' 195 Ind Cas 19 

'House hold'^What is 48 Bom L B 62 

^—Justice— What is 194 Ind Cas 26 

Workman's compensation ^ Disfigure* 
ment of injured— Efiect of 192 Ind Oas 32 
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FEDERAL COlIRT AND PRI 7 T COUNCIL 

hy B. Baneeji, m.a., ll.b., Advocate, Lahore Sigh Court, 
and Agent, Federal Court, Delhi. 


The GoTdiDmeQt of lodia have aoder 
‘Consideration the question of expansion of 
the appellate powers of the Federal Court 
and investing the Court with the jurisdic. 
tion to hear appeals which now go to the 
Privy Council. In the early part of this 
7ear the Government circularized the pro- 
posal to the different High Courts and their 
•Bars and the support given to the proposal 
was overwhelming. Only Calcutta is repot, 
"ted to have opposed it but public opinion in 
Bengal and in Calcutta itself, as voiced by 
•their representatives in the Central Assem- 
bly, is entirely at one with the rest of the 
country. 


It is to be hoped that the Governm^ 
will accelerate the snail’s pace of r 
tapism in this matter. My reason for do 
80 is not merely the sentimental ground 
making India self-dependent in the judi( 
sphere though it is an all important and 
embracing reason in itself. It is not e^ 
■the difficulties of ocmmuoication due 
war, though I know of at least one Hi 
■Court whose Privy Council section has i 
received any communication from Lond 
dot months. My reason to-day is that ( 
working of the Court has shown that si 

The Federal Court was designed, in 1 

tutmnal law of India. It was invested wi 
three jurisdictions, advisory, original a 
a^lUte. In the advisory jurisdiction 

to of law refen 

|f®.®oyernor.General in his d 
jretiom During more than three years 

^ IwTj/r ^ ^ 


opinion only once, i. e. with respect to the 
validity of the C. P. Petrol Tax Act. In its 
original jurisdiction the Court decides dis- 
putes between Federal units inter se or be- 
tween one Federal unit and the Centre. At 
the present moment the Federal units are 
the provinces. So far the U. P. Government 
has invoked the origiual jnrisdiotion of the 
Court in one case, namely, the Cantonments 
case. Whatever little work that the Court 
has got is in its appellate jurisdiotiou. The 
appellate decisions of the Court were meant 
to have some degree of finality, and appeal 
to the Privy Council lies only with the spe- 
cial leave of the Federal Court or of the 
Privy Council. Recently the Privy Council 
has ruled that it will give such leave ouly 
in a ’‘substantial case." 

Now, what is the result ? The first result 
is that we have two final appellate autho- 
rities for the lodiau cases, the Federal 
Court and the Privy Council. This in itself 
is au evil which should be dou^ away with 
with the least possible delay. If it is said 
that the Privy Council and not the Federal 
Court remains the sole final appellate autho- 
rity, as appeals lie to it even though by 
^ial leave, then my answer is that to 
interpose another Court between the High 
Court and the Privy Council is a greater 
evil less to be tolerated. What Indian opi- 
mon demanded, and Mahatma Gandhi as 
the sole representative of the Congress 
gave forceful expression to it, was not the 
addition of a fifth wheel to the Indian judi- 
oiol machinery but a real final AppeUate 
Court, 

deoisions of bbo Indiau 
High Courts arOi under the pr^nb law, 
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divided into two categories. From one cate, 
gory the appeals lie to the Federal Court, 
from the other to the Privy Council. The 
existence of a constitutional point, and a 
certificate of the High Court that such a 
point is involved, constitutes the line of 
demarcation. What does this lead to? It 
means that the Federal Court decides con- 
stitutional points, but if it is a case under 
the ordinary civil law the appellant is 
forced to go to London to seek justice. This 
may be put from another point of view in 
this way : If a constitutional point is in- 
volved the appellant must seek justice in a 
lower Court, if it is not involved he can 
have justice from the highest tribunal in 
the Empire. Looked at from any point of 
view it is a glaiing anomaly. This anomaly 
can be removed either by making all deci- 
sions of the Federal Court appealable to the 
Privy Council or by transferring the Privy 
Council appeals to the Federal Court. In 
the first alternative it means turning the 
Federal Court, as I have said above, into a 
fifth wheel in the Indian Judicial machinery. 
In the second alternative the Federal Court 
must be transformed into a real Supreme 
Court for India. It is not difficult to see 
which alternative is the more desirable one. 

I need cot take up your space in telling 
you of cases in which the line of demarca. 
tion became blurred as the constitutional 
point which was in existence in the High 
Court stage ceased to be of any practical 
importance because of subsequent legislation 
when the appeal reached the Federal Court. 
In such cases the Federal Court exercises 
virtually Privy Council jurisdiction. Ninety 
per cent, of cases before the Court however 
are appeals of Privy Council nature with 
the constitutional point added. If the Fede- 
ral Court can be trusted to decide such 
appeals, it passes one’s understanding why 
it cannot be relied on to decide appeals of 
Privy Council nature without the constitu- 
tion^ point. It should be noted here that 
once an appeal involves a constitutional 
point and is before the Federal Court, the 
Court is seised of and decides the whole 
appeal and not merely the constitutional 
point. 

Finally, about the Court’s decisions on 
constitutional questions. Such decisions are 
of very far-reaching importance. Some of 
them may affect the whole course of legis- 


latioD in the dozen Legislatures created by 
the Constitution Act. Others may involve 
rights and liabilities affecting whole classes 
of the population numbering hundreds of 
thousands and even millions. It is being 
increasingly felt that a Court composed of 
the minimum number of three Judges and 
sitting only for fifteen or twenty days in a- 
year cannot inspire that confidence in its 
decisions of such importance which it should 
inspire. The Privy Council is clothed with 
hoary traditions. Almost invariably five 
members of the Council take part in decid- 
ing constitutional law cases coming from 
Canada. Even so its decisions have not 
escaped criticism at the bands of infiuential 
circle^ in Canada. The Federal Court suffers 
from another disadvant^e. It sits in appeal 
over the decisions of High Courts which 
command unique prestige among the Indian 
population. The High Court decision under 
appeal in the Federal Court may well be a 
decision of a Bench of five or even seven 
Judges. It hurts one's sense of proportion 
that only three Judges should decide such 
an appeal. It is imperatively necessary that 
there should be more Judges on the Federal 
Court Bench even for exercising the limited 
jurisdiction that is to-day vested in the 
Court. With the foresight that is his Sir Tej 
Bahadur Sapru pointed out in the Round 
Table Conference 

that a purely Federal Court of three or four Judges 
would not be likely to carry much weight whUe a 
bigger Court of nine or twelve Judges would 
commaud confidence and attract talent. • 

It is a pity that this sage advice was dis- 
regarded when the Federal Court was 
launched. Bnt we cannot have a dozen 
eminent Judges to decide only three or four 
appeals in a year. The logical conclusion is 
that we should have more Judges and a wider 
appellate jorisdiction for the Federal Court. 

In this article I have confined myself 
to the effective functioning of the F^eral 
Court only, and have avoided all side-issues. 
But one matter I cannot but touch upon. 
It is the question of expense. It is said that 
the appointment of a large number of Judges 
will be an intolerable burden on the exche- 
quer. Bnt it is forgotten that the litigant 
pays in stamps and court-fees not only the 
entire cost of administration of justice in 
India but makes a contribution to the gene- 
ral revenues. It is time that he gets adequate 
return for what he pays. 
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PROCEDURE IN FEDERAL COURT APPEALS 

by B. Banerji, M. a., LL. B, Advocate, Lahore High Court, 
and Agent, Federal Court, Delhi. 


Tha AdaptatioD of Laws Order in Coun- 
cil made the procedure in Privy Council 
appeals applicable to appeals in the Fedei-al 
Court. The bill which Dr. P. N. Banerji 
has introduced in the Central Legislative 
Assembly seeks to repeal the provisions 
added to the Indian law by tbe Adapts, 
tion Order add restore tbe status quo ante. 
It is a measure that should be welcome to 
both tbe profession and tbe public alike. 

Half tbe utility of having tbe supreme 
appellate tribunal in the country is gone 
if the Privy Council procedure is made 
applicable to it. Under that procedure it 
should take from one to two years after tbe 
High Court decision before an appeal from 
the High Court reaches the Federal Court. 
What justification can there be for such 
dilatory procedure? It may be necessary in 
the case of a Court situated overseas, for a 
lot of preliminary work bas got to be done 
in this country. There can be no necessity 
for it in tbe case of a Court which sits in 
the capital of India. Indian publicists have 
demanded a Supreme Court for India on 
the very ground of avoidance of delay, for 
justice delayed is justice denied. True it is 
that the Federal Court is not yet a Supreme 
Court. The number of appeals coming before 
it is limited. But there are two things to 
be considered. The first is that sooner or 
later it is bound to be a full-fledged Supreme 
Court. Secondly, the appeals coming up 
before it are those in which constitutional 
points are involved. The decisions on those 
points concern not only the litigants before 
it but a much wider public. More often than 
not the Legislatures themselves are interest, 
ed in them for the question of powers of a 
Legislature is very often involved in the 
case. Again a High Court decision so long 
as It stands is binding on tbe subordinate 
Courts. Suppose a High Court decision is 
upset by tbe Federal Court after three years. 
In these three years hundreds of cases may 
have bMD decided throughout India on the 
basis of the High Court decision. One can 
very weU appreciate the consequences of 
such a state of things. What I have written 
18 not what might have been, but what has 
actu^y happened in my experience of work 
in the Federal Court, 

^ A newspaper article is not the proper 

for disouBsing the legal aspects of the 
ease. I would onlv tnnnK : i_ „ 


^ ‘hem m a Ian- 

guage easUy understandable. I hope, by the 


layman. The Indian laws were adapted by 
Order in Council for tbe purpose of “bring, 
ing the provisions of that law into accord 
with the provisions of the Constitution Act, 
and in particular, into accord with its pro- 
visions which reconstitute under different 
names, governments and authorities in 
India.” Now, tha Federal Court is not an 
authority in India which bad existed before 
and which was reconstituted under a differ- 
ent name. It was an entirely new creation. 
It may be said that tbe Federal Court was 
given some of the jurisdiction of the Privy 
Council which may be said to be an autho- 
rity in India, as it has in tbe contemplation 
of tbe law no location, for the sovereign 
is present throughout the Empire, and it is 
only for the sake of convenience that the 
Privy Council sits in London. But even if 
by this far-fetched argument it may be said 
that the Privy Council is an authority in 
India, the Federal Court cannot be described 
as “the Privy Council reconstituted under 
a different name.” The Federal Court is a 
Court of record, while the Privy Council 
IS not a Court at all but an advisory counoil 
of the sovereign. The change is not only 
that of name, but in fundamental nature. 
And can the change at all be said bo be 
reconstitution” ? In my opinion tbe Order- 
in-C^UQcil went beyond tbe scope of tbe 
section under which it was made. 

The Adaptation of Laws Order has not 
only made the procedure of Privy Council 
appeals applicable to tbe Federal Court, bub 
has also adapted the provisions about the 
substantive right of appeal to the Privy 
Council and made applicable to tbe Federal 
Court as well.. -Now, tbe Federal Court 
under the^ Constitution Act hears appeals 
from the “judgment, decree or final order 
of a High Court ’ if certain conditions are 
satisfied. The Indian law provides for ap. 
peal to the Privy Counoil “from any decree 
or final order passed on appeal by a High 
Court, or by any other Court of final appel- 
late jurisdiction. ’ To the layman the two 
provisions may appear to be very much the 
wme; but tbe eyes of a trained lawyer may 
and fundamental differences in the differ- 
ence in language. For instance it is an argu- 
able point — I will not pub it higher than 
that — that by the addition of the word 
judgment” in the section of the Constibu- 
tion Act the Parliament intended to invest 
the Federal Court with wider statutory. 
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'powers than the Privy Cooncil, and that 
the Parliament did so because while the 
Privy Council can allow appeal to itself by 
granting special leave, the Federal Court 
has no such power. It may very well be 
argued that because of this additional word 
the Federal Court can hear appeals from 
the opinions given by the High Court to a 
subordinate Court on a question referred to 
it by such Court. Again this is not an aca- 
demic question at all. The Calcutta High 
Court gave its opinion on the interpretation 
of the word “Government" in a sedition case 
and the Bombay High Court similarly gave 
its opinion in another case involving the in- 
terpretation of the Constitution Act. Some 
enterprising litigant may have it pressed on 
the attention of the Court that by the ad- 
dition of the word "judgment” Parliament 
intended to give him the right to have the 
High Court opinion tested by the Federal 
Court before it is acted upon by the subor- 
dinate or the trial Court. If the litigant has 
got such a right why should the Adaptation 
Order seek to deprive him of that right? I 
use the words “seek to deprive’’ advisedly, 
for whether they do actually deprive any- 
body of any rights by cutting out words 
from the Constitution Act may well be a 
matter for decision by the Courts, should 
Dr. Banerji’sBill fail to pass into law. 

In one respect the Adaptation Order ex- 
tends the right of appeal of the Federal 
Court, for in exceptional cases under the 
Indian statutory law (which has been made 
applicable to the Federal Court) an appeal 


may lie to the Privy Cooncil (and therefor© 
to the Federal Court) even from an appel- 
late Court other than the High Court. No 
lawyer can have any doubt whatsoever that 
the Federal Court cannot entertain any 
such appeals, any provisions of the Adapts, 
tion Order notwithstanding. In short, the 
Adaptation Order, by adapting Indian sta- 
tutory law, cannot add to or detract from 
the jurisdiction of the Federal Court. Then 
why should such law be so adapted at all?' 
For the moment I am leaving out of con- 
sideration whether it can legally be adapted' 
at all. 

Now about the adaptation of the proce- 
dural law. Under the Constitution Act th© 
Federal Court has been given powers to 
regulate the practice and procedure of the- 
Oourt. It is again arguable that by implica- 
tion no other authority can competently lay 
down the procedure for the Federal Court. 
The Constitution Act does not give powers 
to any Legislature in India, whether pro- 
vincial or central, to legislate about the 
jurisdiction and powers of the Federal Court 
except within the limited sphere allowed 
by the Constitution Act itself. Dr. Baner- 
jee’s Bill if passed into law, will cut the- 
Gordian knot by one stroke, and the least 
service that it will do will be to make it un- 
necessary for the Courts to decide various 
questions that are bound to arise if the law 
applicable to the Privy Cooncil appeals con. 
tinues to apply to the Federal Court, crea- 
ted by, and bound by the various provisions 
of the Constitution Act. 


Some observations on the Hindu law of widow’s estate as enunciated 
by the recent Division Bench decision of Allahabad High Court in 

Cutob D9 v( V. tat, rtpcrte^ lo A. I. It AJUhoM M 

read in the light of the original texts 
hy Pt. Til^kdr Prasad Ddbet, m. a., ll.b., p.c.s. (judicial), Agra . 


Hindu law as is well known has a definite 
code of rules on the branch of law dealing 
with Hindu females, their conducts in life 
and their estates. This law will be found 
scattered in various smritis and in the com- 
mentaries of the standard ancient authors. 
It is well settled that under the statute law 
of the land the Anglo-Indian (Courts are 
bound to administer the rules of Hindu law 
to Hindus in cases of this type. Any dep«- 
ture in the actual administration of justiw 
from the correct rules of Hindu law is 
therefore not permissible. A lawyer or a 
judge has not to look upon the law as it 


stands with the eye of a reformer. They 
have to expound and to administer the law 
as it is banded down to them for adminis- 
tratioD. Notes of this type may be con- 
demned as being conservative in tone or 
backward in social taste in quarters of social 
reformists, but a person concerned with th© 
administration of justice has no concern to 
mind such criticisms or to allow himself t© 
be deflected on that account. Before w© 
come to the precise point under discussion 
here and before we deal with the legal as- 
pect of the powers of widows and the naces- 
sities for which they are entitled to mak© 


Journal 5 


1941 Hindu Law eegabding widow’s estate 


alienations, it would be necessary to pnt 
down the original tests ol Hindu law them, 
selves in tbeir original form for they would 
afford the best guide by themselves for 
coming to a proper conclusion. 

(a) While young a woman remains under 
the control of her father, after marriage 
under the control of her husband and on 
his death under the control of her eons. She 
does not deserve complete independence at 
any time : Manu 9. 7. and Yajnavalka 8. 4. 

(b) The wife, the son and the slave have 
been declared to be without property; what, 
ever they acquire belongs to the man to 
whom they belong; Manu 6. 4lG and Maba- 
bharat Udyng 33. 

(c) Women beingsoppressedanddiscarded 
are not mistresses of themselves nor of any 
property; Sbatapatba Brahman 4. 4. 2 — 13. 

(d) The male is the heir; the female is 
not the heir; Maitrayani Sambita 4. 6. 4. 

(e) For women their husbands' immov- 
able property is meant only to be enjoyed; 
Viyada Chandra 22 . 1.5. — 7. 

(f) On the husband's death the wife who 
guards the parity of the family receives bis 
property as long as she lives but she has no 
light to give away, mortgage, or sell the 
property: Brabaspati and Katyayana quoted 
in Smriti Cbandrika p. 677. 

Commenting upon this text of Brabaspati 
and Katyayana, Smriti Cbandrika at p. 677 
and VirMitra Hdaya at p. 626 and Vyavabara 
Maynkha at p. 138 lay down that these 
reservations {gainst alienations do not relate 


to religious gifts. The widow is perfect! 
entitled to make religious gifts and also t 
mortgage or sell the property for purpo 3 < 
of making such religious gifts. 

(g) On the death of her husband th 
woman is entitled to food and raiment c 
in the event of his being an undivide 
coparcener she receives a portion of the prc 
^rty till her death: Katyayana quoted i 
Smriti Cbandrika p. 698 . 

(h) If the husband has been divided fror 
hia coparceners hie wife shall take on hi 
death all the property in the shape o 
piwges and other things excepting immov 

Brabaspati 25. 53 . 

This exception made by Brabaspati re 
garding immovable property being inberitei 
by a widow has been a subject-matter o 
very acute comments and criticisms at th 
^nds of Hindu law commentators. Smril 
Cbandrika says that this exception refer 
only to such widows as have no daughten 
P^har Madhava says that this exclusioi 
«om inhentance of immovable property 


means only this much that the widow is not 
entitled to sell it without the consent of the 
other coparceners. 

The test of Prajapati allows a widow to 
inherit both moveable and immovable pro- 
petty of her husband and this conflict among 
the Smritikars is met by other commenta- 
tors by laying down that this test ofBrahas- 
pati refers to widows with no character or 
to cases where the husband was an undivid- 
ed coparcener. 

(i) A wife though preseiwing her charac- 
ter is not entitled to inherit immovable 
property even though the share of her hus- 
band may have been separated. They shall 
give her food or portion of amble land at 
will: Brabaspati 25. 54.. 

(j) The wife is entitled to inherit her 
husband’s property: Brabaspati 25. 55 quoted 
in Mitaksbra page 766. 

(k) The sonless widow, faithful to her 
husband’s bed and living with her elders 
shall patiently enjoy her husband’s property 
till her death; after her death the heirs 
shall receive it: Katyayan quoted in Smriti 
Cbandrika page 677 and also in a large num- 
her of other comments. 

(l) The husband’s immovable property 
the widow can only enjoy, she cannot give 
it away: Viyada Chandra 22. i. 7. 

(m) In regard to the immovable property 
it is said that she shall enjoy it till her 
death, after which the coparceners shall 
obtain it: Vivada-Ratnakara 511 . 

(n) The wife’s inheritance of the hus- 
band's property has been declared to vest 
in mere enjoyment, women shall in no case 
dispose of the property of their husbands : 
h^babbarata, Dana-Dharma quoted in 
Vivad Chintamani page 233 and in other 
comments. 

(o) Let the childless widow preserve 
unsullied the bed of her lord and abiding 
with her venerable protector enjoy with 
moderation the property till her death. 
After her, let the heirs take it. But she has 
no property therein to the extent of gift 
mortgage or sole: Katyayana quoted in 
Vivad Chintamani p. 292 and by other com. 
mentators. 

(p) For women the heritage of their hus- 
bands is pronounced applicable to use. Let 
not women on any account make waste of 
their husband’s wealth: Mahabharat quoted 
in Dayabhag 9. i. 60. 

(q) Women's business transactions are 
null and void except in case of distress 
specify the gift, pawning or sale of a house 
or field. Women are not entitled to make a 
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gift or sale; a woman can only take a life 
interest whilst she is living together with 
tlie rest of the family. Such transactions 
of women are valid where the husband has 
given his consent or in default of the hus- 
band the son or in default of the husband 
and the son the king : Narad 3. 27-30. 

(r) A woman is not entitled to inherit, 
for thus says the Veda, "Females and per- 
sons deficient in an organ of sense are 
deemed incompetent to inherit": Baudhya- 
yana Prasna 2 K. 2. 

I have attempted to collect all available 
relevant texts under Hindu law bearing 
on this subject. Some of these textk are 
hound to excite condemnation at the hands 
of that class of people who believe in and 
advocate absolute freedom of women and 
they will denounce this part of Hindu law 
as an illogical relic of antiquity unsuited 
to modern conditions of life. It is no jjur- 
pose of mine here to enter into the defence 
of this branch of Hindu law in this short 
note. I however cannot help quoting the 
late Mr. Priya Nath Sen U. A. D. L., an emi- 
nent lawyer and a great Sanskritist who 
bad made a special study of ancient Hindu 
law and Hindu jurisprudence and who 
had delivered bis Tagore Law Lectures 
therein in 1909. He discussed this branch 
of Hindu law and quoted a number of 
texts showing the position of Hindu woman 
in Hindu society and after a resume of all 
those texts he made the following observa- 
tions at p. 27C of his Tagore Law Lectures : 

It i6 thorefore a great mistake to suppose that 
the declaration of the perpetual depeodeDce of 
women imports any degradation ; it is only meant 
as a measure for their protection, for they are by 
nature weak and unable to bear turmoils of the 
world and stand against its terrors and tempta- 
tions without guidance and control. 

The texts given above constitute practi- 
cally the whole of the Hindu law on this 
subject and as faithful administrators of 
justice it is the duty of the Courts in British 
India to administer this law alone to the 
Hindus on that subject. If we carefully 
read these texts we find an unmistakable 
tendency in these texts of suppressing and 
restricting all powers of transfer of widows 
holding widow’s estate. The only power of 
alienation granted to the widows is in res- 
pect of religious gifts and sometimes in 
cases of distress. They have not been given 
powers of alienations for any other neces- 
sity whatsoever. Thus, it is obvious that on 
the plain meaning of these texts a widow is 


A. I. R. 

not entitled to make an alienation for any 
other secular or worldly necessities. The 
Courts in India and their Lordships of the 
Privy Council have, however, made exten- 
sioDS in this branch of Hindu law on the 
question of powers of Hindu widows for 
making alienations of the estate in cases of 
necessities of the estate. So far as these 
extensions are in keeping with the letter 
and the spirit of these texts nobody has 
any ground of objection thereto. But exten- 
sions and additions engrafted on Hindu law 
by Courts which are repugnant to, or, are 
not in keeping with the injunctionsof Hindu 
law laid down in the texts aforesaid, I beg 
to submit, are not permissible under the 
statutory law of the land. 

It will be necessary at this stage to state 
that Indian Governments have ever been 
very jealous in preserving and applying the 
rules of Hindu law to Hindus. Such was 
the condition in the time of Muslim rulers 
as well. Warren Hasting knew that fact 
and hence in 1772 he promulgated an Ordi- 
nance to that effect in clearest terms. Large 
number of Statutes were passed by Parlia- 
rnent and local Regulations were issued by 
East India Company on that subject in 
different parts of the country at different 
times and thereafter a number of Acts 
were passed by the Indian Government : 
vide for instance Reg. iv of 1793, S. 8, and 
Regulation ill of 1803, S. 1C : vide also for 
Bengal, Assam and XJ. P., 21 Geo. ill, 0 7051, 
and Act 12 of 1887, 8. 37 ; for Oudh, Act 18 of 
187G, S. 3; for Punjab, Act 4 of 1872, S.6-7. 
All these have laid down that in matters of 
personal status, adoption, marriage, parti- 
tion, alienations of property, succession and 
all religious usages and institutions, the law 
applicable to Hindus is the Hindu law. This 
is a privilege of inestimable value to Hindus 
in general and particularly to those of them 
who have great faith in its intrinsic merits. 
It is therefore keenly felt in those quarters 
where they find arbitrary encroachments 
made upon that law in the administration 
of justice. We should not be misunderstwd 
as being advocates of narrow conservatism 
or of permitting Hindu law to stagnate or 
remain ever static. Hindu law has never 
remained static. It has ever changed from 
epoch to epoch and has ever been in proc^ 
of evolution. That is the unanimons opinion 
of the greatest scholars on the subject. This 
is however a digression. 

BdlyiQg upon the texts of Hindu law 
permitting the widows to make gilts for 
religious purposes it has been established by 
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a long course of decisions since fche establish- 
ment of the rule of East India Oompany that 
a woman has an absolute right to transfer 
the estate of the last male owner which she 
holds as the limited owner as his successor 
for purposes of the performance of the 
obsequial ceremonies of the last male owner 
and for discharge of all bis debts. She bas 
been empowered to alienate the estate even 
for the payment of the time-barred debts of 
the last male owner. The discharge of the 
debts is an act of liquidating a sin and as 
such an absolute religious necessity in the 
eye of the Hindu law. These aforesaid neces- 
sities are essential and obligatory under 
Hindu law and the widow has absolute 
powers therefor. She can alienate even the 
whole of the estate for these purposes. This 
much of the case law is quite in keeping 
with the rules incorporated in the texts of 
Hindu law :tJidc A I E 1930 Cal 351,^ 22 Bom 
818 * 11 Mad 3C Cal 753,^ A 1 R 1922 P C 
201 .^ The next class of cases decided so far 
have laid down that she is entitled to make 
alienations or incur debts to bind the estate 
for such other religious performances as are 
considered meritorious in the eye of Hindu 
law as conferring benefits on the soul of the 
deceased. Such religious acts are not acts of 
absolute necessities but are in the nature of 
spiritual luxuries as described by Mr.Mayne 
at page 879 of bis Hindu Law and Usage. A 
widow has been empowered to alienate a 
small portion of the estate for such purposes. 
The cases that have laid down these rales 
are also quite within the letter and spirit of 
the Hindu law : vide C Cal 86,® 7 w R I4e7 

1 R 


8 M I A 529^ at p. 551, 13 M I A 209 ® A 


1922 PC 261,® A I R 1918 ALL 40, 84 Mad 288,“ 

: 126 1 0 263 : 67 Cal 
Maads? ^ ^ ^ Ashutosh SIkdar v. Ohidam 

4* i’oai Jfi Nsrayana ▼. Daw, 
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A I R 191G cal 792,’- AIR 1934 Mad 432,’^ 44 
ALL 503,’ A I R 1924 ALL 903,’* 36 Bom 38,” 13 
OWN 544,’® A I R 1931 Pat 330.’^ It bas also 
been laid down that the \ 7 id 0 w can incur 
debts for the performances of religious cere- 
monies of persons wliose cereniooies the 
deceased owner was bound to perform, for 
example the sbradh of his mother and the 
like. This is also not against the text of 
Hindu law. Next come the class of cases 
dealing with secular necessities on which 
subject there has been and is bound to be 
sharp divergence of judicial opinion. As the 
original texts stand there is no power vest- 
ing in a female holder of a limited estate 
for making alienations for any of our so- 
called modern secular necessities. 

There is only one text which is of Narad 
quoted above wherein it is laid down that 
a widow can alienate in cases of distress. 
Now this is the only text of Hindu law that 
empowers a widow to transfer the estate for 
a secular necessity and that necessity is one 
of "distress." Thus on the texts as they 
stand she can only alienate to avert a dis- 
tress or calamity and for no other purposes. 
To my mind to hold that a widow can 
alienate for necessities other than calamities 
is an open violation of Hindu law. But the 
Indian Courte and their Lordships of the 
Privy Council have laid down in a series of 
oases that a widow can alienate for secular 
necessities other than those of distresses 
and in so doing their Lordships have to 
that extent in a way transgressed the rules 
of Hindu law and it is difficult to reconcile 
some of them with that law and with 
the law that lays down that Hindu law 
alone should be applied to Hindus in such 
matters. I have another very important 
au^thority m support of my proposition. 

‘he Vyay^tha of the learned 
Hindu Pandits called Shostris given to 
Courts on their questionaires. This parti 
cular Vyavostha wiU be found at d m 7 n 
of the Disost of Hindu Law by w'^;ara Jd 
Bubler (Edn. 4 ). The question demanded an 
-expMiti^on_th^point of the nature of 
12. ('16) B AIR 1916 Cal 792 : 31 1 0 

432 : 155 I Q 70 . rt 

AU 902 : 80 1 0 81 : 46 All 
IS Vio? 753, Darbari Lai v. Gohiud Satan 
* 5 . ( 12) S 6 Bom 88 : 12 IC 271 : ISBomLRfifin 
Dbaku V. TuUlram. LR860. 

( 09) IS 0 W N 544 : 1 1 0 484 • 9 o T T .iko 
mri Kiason v. Bajrang ihal. 
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rights of a widow in the property inherited That exposition was made on a survey of 
by her. The Vyavasth says "The widow all relevant texts of Hindn law by Pandits 
cannot dispose of her immovable property trained and well versed in Hindu law. 
unless she be placed under great distress.” (To be continued.) 


REVIEWS 


Bihar Digest (CItII, Criminal and 
Revenue) 1934-1940), Published by Bihar 
Reports, Inside Taxali Gate, Lahore. 
866 columns. Price Rs. 7. 

This is a first digest for the Province of 
Bihar giving only the cases decided by the 
local High Court, the Federal Court and the 
Privy Council. The practitioners in the 
mofussil would be relieved of great troubles 
in searching the case law of all the High 
Courts as this book would give them the 
necessary material for their purpose. The 
cases have been digested under appropriate 
headings. Parallel references have been 
given. Printing and general get-up of the 
book are decent and the price is compara- 
tively moderate. 

The U. P. Local Acts (Annotated), 
Yols. 2 and 3 (Third Edition), by Mohan 

LAL KHARBANDA, B. a. (HONS.), LL. B., 
Editor, Allahabad Weekly Reporter. The 
)>ook can be had from the Allahabad Weekly 
Office, Indian Law House, Allahabad (U. P.). 
Pages 2015. Price for all three volumes Bs. 18 . 

The author in these volumes 2 and 3 has 
completed all the Acts from H to Z with 
amendments upto end of Juno I9i0. Short 
notes with reference to case law have also 
been given at places to facilitate the lawyers. 
Important rules and notifications have also 
been given wherever necessary. The set of 
these three volumes will be very useful to 
the U. P. lawyers. 

The U.P. Honioipalities Act, by Mohan 

LaL KhARBANDA, B. a. (HONS.), LL. B., 
Editor, Allahabad Weekly Reporter. The 
book can be had from the Allahabad Weekly 
Reporter Office, Indian Law House, Allaha- 
bad. Pages226. Price Bs. 4. 

The author in this book has included all 
amendments (Local and Imperial) up-to-date. 
The case law upto August 1940 has been 
digested at proper places. Important rules 
under the Act have also been given for the 
use of the readers. The price is not very 
high looking to the useful material supplied. 

The Indian Stamp Act (Annotated), 
by Mohan Lal Kharbanda,b.a. (hons.), 
LL. B., Editor, Allahabad Weekly Reporter. 
The book can be bad from the Allahabad 
Weekly Reporter Office, Indian Law House, 
Allahabad. Pages 80 . Price Bs. 3. 


Since the Stamp Act has been amended 
by the various Provincial Legislatures a 
book with up-to-date local amendments is 
always in demand by the legal practitioners. 
The author has included all such amend- 
ments in this small book. The notes at the 
foot of the different sections would be of 
much use to the legal practitioners for ready 
reference. 

Oodh Talaqdari Acts (Annotated), 
Indian Police Act (Annotated), Pnblio 
Gambling Act (Annotated) and U. P. 
Prevention of Adnlteration Act (Anno- 
tated), by Mohan Lal Kharbanda, b.a. 
(eons.), LL.B., Editor, Allahabad Weekly 
Reporter. The books can be had from the 
Allahabad Weekly Reporter Office, Indian 
Law House, Allahabad. Price Be. l each. 

These four books of one rupee series have 
been brought up-to-date by including amend- 
ments both Local and Imperial. These 
books though small would be much useful 
as the author has given short notes with 
reference to case law at the foot of each 
section. The legislative changes have also 
been shown. The price would not be high 
considering the utility of the books to the 
lawyers. 

The Indian Partnership Act (2nd Edi- 
tion), by Anukul Chandra Moitra, 
Calcutta. Revised by E. C. Ghun- 
der, B.A. (Cal. & oxon.) I.C.8., Barrister-at- 
Law. Published by R.N.Sanyal, M.A.,B.L., 
of Sanyal k Co., Law Publishers, l/lA, Col- 
lege Square, Calcutta. Pages 335. Price 
Rs. d/i2. 

In this edition, the author has rewritten and 
recast the text generally and has brought it 
up-to-date. The notes to the sections are cri- 
tical and exhaustive. The principles have 
been lucidly stated with reference to decided 
cases reported both in official and private 
journals. The rules framed by the several 
Provincial Governments have been carefully 
given in the Appendices. The inclusion of 
Model deeds, suggested forms of notices, 
reports of Special and Select Committees, 
the English Partnership Act, repealed sec- 
tions of the Indian Contract Act with 
comparative table, etc., makes the book very 
exhaustive. The printing and get up are 
good and the price is moderate. 
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, 1 S u-Jiaiiciafcd by the recent Division Batch decision of Allahabad Iliyh Court ht 
Culab Devi i’. Bantcari Lai. reported i:; A. I. H. 1940 Allahabad 403 
read t»i the light of the original texts 


b'j Pt. Thakqr Prasad Ddbet, m.a., ll.b., p.c.s. Jcdicial), Jijra. 
(Conlin'ucd from page S : see January issue) 


Their Lordships of the Privy Council 
have however laid down that the power of 
a widow or other limited heir to alienate 
the estate inherited by her for purposes 
other than religious or charitable is analogous 
to those of a manager of an infant’s estate 
as defined by the Judicial Committee in 
Hanooman Persaud Pandey v. Mt. Bobooee 
Mundraj Koonweree'}^ vide 6 Cal 843.’® 
This proposition laid down by their Lord- 
ships of the Privy Council in the aforesaid 
cases is well summed up in the following 
sentence in that case.''The actual pressore 
on the estate, the danger to be averted, 
or the benefit to be conferred upon it in the 


and specially for pious purjioaes”; tlie gloss 
of Alitaksliara therein is “a calamity affect, 
ing the whole family render it necessary or 
the support of the family demand it.” Such 
are not the behests of liinchi law in any 
of the texts for Hindu widows. By no stretch 
of logic can we apply the aforesaid Brihas- 
pati’s rule or Mitakshara gloss to the case 
of a widow. The case of a manager of an 
infant’s estate is one of a trustee pure and 
simple. A trustee can in the efiicient dis* 
charge of bis duties for the best interests 
of the infant, alienate for augmenting the 
estate. A widow’s position Iiowever as de. 
ducible from the aforesaid texts is not of a 


particular instance is the thing to be re- 
garded.” So far also no serious objection 
can be taken by modern lawyers and no- 
body can deny that the widow does bold 
the estate as stated above in the texts 
only for her life and that she is bound 
to hand over the same undestroyed to 
the reversioners of the last male owner at 
the time of her death. Sbe has therefore 
to manage the estate efficiently and to pre- 
serve it. If there is a danger to the estate 
or if there is an actual pressure of a neces- 
sity on the estate that can only be averted 
by an expenditure from the estate, then if 
she alienates for such necessities, such alie- 
nations are not against the spirit of the 
texts of Hindu law. Whether she can alie- 
nate the estate for sucli purposes as are 
called “benefits to the estate” is a matter 
of high controversy and can hardly be said 
to be settled even on the basis of the case 

law. My reading of the Hindu law is that 

she no such powera under the texts of 
Jainda law. 


The cases of managers of undivided Miti 
shara coparcenaries and even of manag. 
o! infants' estate are entirely different fre 
those of Hindu widows holding wido\ 
estate. For the powers of alienation 
managers of coparcenaries, the Courts a 
bound to base their decisions on the te? 
^rtammg to that branch and we have t 
Brihaspatis text laying down that even 
single coparcener can alienate "during 

SkI(pcV 

‘lio’fp n ® A a ! 8 0 L R 861 : 4 £ 

Bahadur. 


trustee. Maynesays at p. 871 “A woman is 
in no sense a trustee for those who may 
come after her.” It is only by a far-fetched 
analog and by way of an illustration that 
the widows are taken to look like trustees. 
Hence the application ol the rule of Hanoo- 
man Persaud' 8 cose’® to the case of a widow 
as allowed by their Lordships of the Privy 
Councilin the aforesaid case of Kamessur 
Proaoi’® is against the texts and the spirit of 
Hindu law. A widow can, correctly speak- 
ing, alienate only in cases of distress as 
given in the text of Narad and os expounded 
in the Vyavastha aforesaid, 


Coming again to decisions, we find that 
under this heading of secular necessities it 
has been held that widows are entitled to 
incur debts for taking out probates or 
letters of administration for the estate of 
the deceased owner, and also for payment 
of Government revenue for the protection 
of the estate; vide AIR me Col i4i.-“ a I n, 
p 0 3G Cal 753,* A I R 1929 Oudh 
422. It has also been held that she has 
also powers to incur debts for maintaining 
herself out of the estate and of persons 
whom the deceased owner was bound to 
maintain : vide 5 Bom 480^ at p. 460, 46 
ALL 822** and 67 Mad 772.*® Such necessities 
are also necess ities which a woman holding 

^MWsTrRiiiscarmrisToiirM'o^ 

bLl N 313, Rameshwar Mandal v. Prova- 
^ ^ ® P 0 5G : 96 1 0 889 : 5 Pat 

Kh. to 

22, {'29) 16 A I R 1929 Oudh 432 : 114 I C 768 • 
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23. (’81) 6 Boin-450,SadashivBhasberv.Bhakubai 
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the estate for the reversioners can legiti- 
mately meet by encumbering the estate or 
by alienating portions of the same for such 
necessities can be said to be cases of “ dis- 
tress”. Another class of cases is those 
where it has been laid down that a female 
holder of the estate can incur debts binding 
on the estate for the expenses of the marri- 
ages of such relations of the deceased 
owner which the latter was bound to per- 
form and which are a burden on the estate. 
Such relations are the daughter, son's 
daughter, and the like. It has been laid 
down in these cases that the last male 
owner is bound to perform the marriages 
of these people and hence the female holder 
has to discharge that burden: vide 6 Gal 86, ° 
31 Cal 433,-‘ 33 ALL 255,“ 3C Bom 88,“ 45 ALL 
297,“ 1 Luck 477^ and A I R 1926 Pat l.“ So 
far also there can be no serious objection on 
this extension of Hindu law, though it is an 
extension to the rules of Hindu law hut not 
repugnant to them. The case of the Allaha- 
bad High Court is one where a Hindu widow 
has alienated her husband’s estate for the 
expenses of the bhat ceremony of the 
daughter of the sister of her husband. The 
question is can such a necessity be deemed to 
^ one sanctioned by the Hindu law or even 
by the cases so far decided making extensions 
to the rules of Hindu law as aforesaid. In 
this connection let me quote some of the 
important modern commentators on Hindu 
law. Mayne in bis Hindu Law and Usage 
(Edn. 8) observes : 

Sbe may also alienato the property io order to 
defray the expeoses of coremooies of other mem- 
bars of the family such as her busbaDd's mother, 
provided they were ceremonies which he was bound 
to perform in bis lifetime and in the benefits of 
which he would participate ; (p. 679.) 

As a female heir is bound to maintain and per* 
form marriages and other ceremonies of those who 
are a burden on the estate, so sbe may mortgage or 
sell the property to procure the necessary funds : 
(page 881). 

Pr. Gout in his Bindu Code has laid down 
a summary of the roles dedocible from the 
decisions of the cases at p. 1018 of his Hindu 
Code and in clause 11 therein be lays down 
that a widow can make alienations for the 

24. (’04) 81 Cal 483 : 8 C W N 408, Debi DayalT. 
Bhan Fertap Singh. 

25. ('ll) 83 All 255:9 IC199:8ALJ 13, Makhan- 
lal V. Gayan Singh. 

26. ('24) 11 A I B 1924 All 23: 73 I C 648 : 45 All 
2^ : 21 A L J 232, BbagwatiSbukolv. Ramjatan 
Tewari, 

27 . ('26) 13 A I B 1926 Oudh 425 : 95 I 0 674 : 1 
Luck 477 : 3 0 W N 529, Madho Prasad y.Dhan* 
xai Kumar. 

28 (*26) 13 A I B 1926 Pat 1 ; 90 1 C 732 : 5 Pat 
350: 0 PL T 731, BaijnatbBalT. Mangle Prasad. 


expenses of the marriages of female relations 
of the last full owner whom he was bound 
to marry, such as bis sister, daughter, son’s 
and grandson’s daughters and the like. There 
is a definite case of Patna High Court 
reported in A I R 191G Pat 178“ which lays 
down that a widow inheriting to her hus- 
band is not entitled to defray the marriage 
expenses of her daoght-ers' daughters. The 
facts of the Allahabad case referred to above 
in the heading of this note are very simple. 
Nibal Singh was the last male owner of the 
property in question and on his death his 
widow Mt. Mansa succeeded to his estate 
as a Hindu widow with a limited estate 
governed by the Mitakshara School of Hindu 
law. On her death Nibal Singh’s estate 
devolved on his sister Mt. Gulab Devi who 
had a daughter Mt. Bisben Dei. During her 
lifetime Mt. Mansa executed a simple mort- 
gage deed in favour of defendant 4 in respect 
of a portion of the estate and borrowed 
Rs. 250 for defraying expenses of the "bhat” 
ceremony in the marriage of her husband's 
sister’s daughter, Mt. Bisben Dei. The suit 
was brought by Mt. Gulab Dei for avoid- 
ance of that mortgage deed on the ground 
that her brother's widow Mt. Mansa Devi 
had DO powers to make such a mortgage 
and that that mortgage was without any 
justifying necessity and as such not binding 
on her brother’s estate. Their Lordships 
(Thom C. J. and Ganga Nath J.) held that 
the debts of the mortgage deed in suit 
were binding on bis estate as they did 
constitute justifying cause for a Hindu 
widow for making an alienation. 

Thus, in the case before us, we have a 
bard fact that Mt. Mansa inherited to her 
husband Nibal Singh and she could not 
incur debts for defraying the expenses of 
the marriage of her husband’s sister’s 
daughter, Mt. Bishen Dei. That is a clear 
finding accepted by the Hon’ble Judges in 
that case. Their lordships have sanctioned 
the validity of that debt on the simple 
ground that the debt in question did cons- 
titute a legal necessity entitling the widow 
to mortgage the husband’s estate. Their 
Lordships cited the dictum of their Lord- 
ships of the Privy ODuncil in the famous 
case in i Pat 74l“ to the effect that neces- 
sity does not mean actual compulsion but 
the kind of pressure which the law rocog- 

29. CIS) 8 AIR 1916 Pat 178 : 84 I C 277 : 1 Pat 
L J 81, Narain BatiKonwarev-Rarndhari Siogh. 

30. (’22) 9 A I R 1922 P 0 856 : 69 I 0 71 : 49 
1 A 342: 1 Pat 741 (P 0), Bam Sumran Prasad v. 
ShiazD Kanwari. 
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nises as saiious and sufficient. The finding 
of fact and law given by the lower appel- 
late Court was that Mt. Mansa, the widow, 
was under no obligation to perform the 
marriage of Mt. Bishen Dei. That finding 
was accepted by their Lordships in appeal. 
The additional opinion of the lower appel- 
late Court was that under the ordinary 
usage and custom prevalent among the 
Hindus the widow was under an obligation 
to send in that m.arriage customai-y pre- 
sents usually called ‘’bhat". On this finding 
of fact, and on the further consideration 
that if a person failed to send this present 
in the marriage ceremony he would fall 
in the estimation of bis caste fellows, their 
Lordships held that the debt in question 
was binding on the estate and did constitute 
the legal necessity under the Hindu law. 
The point is whether this extension made 
by their Lordships to the original rules of 
Hindu law is in keeping with their spirit 
and letter. 

As I have said above, pure and simple 
Hindu law does not allow any alienation by 
a Hindu widow of her husband's estate 
except for religious purposes or in cases of 
distress. So far os the text of Hindu law 
goes it is impossible to hold that a widow 
is authoi-ized to mortgage the husband's 
estate for making such presents in marriages 
of such of the husband’s relations as the 
husband himself was not under any obliga- 
tion to perform. Thus this decision of their 
Lordships is not reconcilable with the texts 
of Hindu law. Further more, this decision 
introduces a new sanctionable necessity 
not covered by any of the decisions so far 
made on this subject. So far as such exten- 
sions and additions as are in keeping with 
the spirit of the Hindu law texts go, tbera 
can be no cause of grievance. The grounds 
of objections which can be validly taken 
against such extensions are those where 
they are in contravention of or a violation 
of the original rules of Hindu law. As wiU 

aforesaid the earlier 

Hindulaw.giversdid not even permit widows 

to inherit immovable estates of their bus- 
nands. In course of time however, the sue- 
cessive law.givers step by step aUowed a 
certain grater amount of liberality in favour 
of tbe widows in inheriting their widow's 

Sd ^ w permit. 

^ to ^ inherited by them but the rules of 

U ndu law even of very later times did not 

^ow powers of alienations in favour of 

wdoTO. The object of the Hindu law-givers 


appears to have been tbe preservation of 
the family estate unimpaired in the hands 
of Hindu widows. The following remarks of 
Di\ Buhler and West made at p.2G*2 of their 
Hindu Law Digest (Edn.'J) are pertinent on 
this occasion : 

So jealous was the BrahmiDical law of any im* 
painnent of tho f.amily estate, the wife being along 
with the son and tbe slave in this ancient cousti- 
tntioQ of Hindu society, oirdhan or without caps, 
city for property and bercompetence in that respect 
having been extended by steps which seem to have 
always been jealously watched and restricted. 

We have to be.ar iu mind tliat this res- 
li'ictioQ on the right of women .against their 
holding absolute properties is not only pecu- 
liar to Hindus alone. As has been obseiTed 
by those learne<l authoi-s tbe s.amo has been 
the law among the Romans and is the law 
in China. They have further observed : 

Women were regarded by Teutonic laws as neces- 
sarily dependent and traces of this order of ideas 
still remain in the English law. The proper guar- 
dian was the hasband, father, brother or son, the 
nearest agnate or the King's Court. 

We have therefore not to be in any way 
uncharitable to or to be doubtful of the 
wisdom of our ancient Rishis for this part 
of their legislation. Confining ourselves to 
the strict legal position even on the basis of 
the Privy Council decisions so far made, I 
think the secular necessities for which a 
Hindu widow has ever been allowed to 
alienate or encumber her husband's estate 
has ever been the necessities of the estate 
and not the personal necessities of fcbo 
widow beyond the necessity of her main- 
tenance. She holds the estate not as her 
own property; she holds it only for tho 
cause of her husband and as a sort of 
trustee for his presumptive heirs. This is 
tho rule deducible from the aforesaid texts 
and from the authorities of the Judicial 
Committee. Judged in this light, the deci- 
sions that have made and make exotic engraf. 
tations to the ancient rules of Hindu law 
may. I beg to submit, prove a further inroad 
on tbe actual rules of Hindu law and may 

source of future 
extensions that may in their cumulative 
effects cause a disfigurement of that bar, 
momous picture painted with the experi. 
ence and traditions of centuries by our 
ancient Rishis whose broad sympathies for 
humanity as a whole and whose learnings 
piety and renunciation of all worldly gains 
were their only asset, and may result in a 
Bubstential mutilation or even partial anni- 
mlation of that ancient law whioh the 
Hindus bold so desr. 
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THE BBAHMOS 

by NlUiJAL C. Sen. m. a., B. sc., e. L., Advocate, GalcuUa. 


Hindu law is customai’y law as distin- 
suished from statutory law. The various 
dissenting sects within Hinduism are entitled 
to follow their special customs and rites in 
so far as these are nob contrary to the general 
law or offensive to the canons of moi-ality 
or against public policy. Perhaps contact 
with other religions has evolved these sects 
which have discarded many characteristics 
of orthodox Hinduism and adopted ideas 
and rites popularly supposed to belong to 
other systems, but continuity with a rcli- 
giou which is so elastic in its scope as is 
Hinduism need not necessarily be taken to 
have been destroyed. If a man is born 
a Hindu, deviation from orthodoxy not 
amounting to a clear renunciation of his 
religion does not deprive him of his status 
as a Hindu. The critoria for loss of the 
status as a Hindu are either separation from 
the Hindu communion or a clear venuncia- 
tion of the Hindu religion : see the cases in 
00 I A 240^ and 4S I A 553.” Neither can be 
established except by a Hindu becoming a 
Mahomedan or a Christian or by the com- 
bined operation of migration, inber.marriage 
and new modes of life. Even a solemn 
declaration under the Special Jlarriage Act, 
1872 (.\ct III of 1872), by a person that he 
does not profess the Hindu religion is in- 
sufficient to deprive him of his status as a 
Hindu : see the cases in A I It 1923 Cal 265^ 
and AIR 1928 Bom 74.* The term “Hindu” 
applies to persons who are Hindus either 
by birth or by religion, provided that those 
who are born Hindus have not become con- 
verts to Christianity or Mahomedanism. A 
person need not be a Hindu in the strict 
theological sense. Thus, persons converted 
to Hinduism are also Hindus: membership 
of a caste is not a necessary pre-requisite 
for being a Hindu: see Mayne's treatise on 
Hindu Law and Usage, Edn. 10, 1938 pp. 90-01. 

Hindu law as the personal law of the 
Hindus governs every Hindu either by birth 
or by religion so long os he enjoys the status 
as a Hindu or is not deprived of the personal 
law by statute. : sec the Special Marriage Act, 
1872. A Hindu, however, on his conversion to 

1. ('03) 31 Cal 11 -. 30 I A 249 : 84 P R 1903 : 7 
C W N 895 (P C), Rani Bhngwan Knar v. J. C. 
Bose. 

2. ('22) 9 A I R 1922 P C 197 : C6 I C 609 : 49 Cal 
310 -. 43 I A 553 : 11 L B R 155 (P C), Ma Yait 
V. Maang Chit Maung. 

3. (’23) 10 A I R 1923 Cal 265 : 70 I C 463 ; 49 
Cal 1069 : 26 0 W N799,In the goods of Jnanen- 
dranath Ray. 

4. {'28) 15 A I R 1928 Bom 74 : 103 I C 492 ; 30 
Bom L R 139, Yidyagavri v. Narandas. 


Christianity or Mahomedanism, ceases to be 
governed by his prior personal law because 
of a conflict of laws : see the cases in A i R 
1922 P c 14® and 10 If I A 511.® In the ah- 
sence of any such conflict, the personal law 
must continue to apply to him even though 
he is not a Hindu in the strict theological 
sense. Again, conversion to Hindu religion 
of pereons of non-Hindu origin attracts 
with it the application of Hindu law : see 
the cases in 52 Mad 160," AIR 1937 Mad 172® 
and 33 Mad 342.® 

The Brahmos are undoubtedly a dissent- 
ing sect of the Hindus for the purpose of 
the application of Hindu law. In 30 I A 249,^ 
the Judicial Committee has held that a 
Hindu does not cease to be a Hindu by 
becoming a member of the Brahmo Samaj 
or by lapses from orthodoxy so long as he 
does not become separated from tho religi- 
ous communion in which ho was born. In 
the cases in A I R 1923 Cal 265® and A I R 1928 
Bom 74,* it has been held to the effect that 
a declaratioQ under sch.2. Special Marriage 
Act, 1872, is effective only for the purposes 
of that Act, and does not involve a renuncia- 
tion of the Hindu faith. Thus, in tho case of 
the Brahmos, there has been neither a separa- 
tion from the Hindu communion nor a clear 
renunciation of tho Hindu religion. They 
form an influential community, and do not 
recognise idolatry, polygamy or caste-distinc- 
tion. Their ideas of worship, monogamy, 
inter- marriage and conversion are not strange 
to the Hindus : see (l) the Anand Marriage 
Act, 1909 (Act 7 of 1909), and (2) the Madras 
Nambudri Act (Act 21 of 1933), and (3) tho 
Madras Marumakkathayam Act (Act 22 of 
1983) and (4) the Arya Marriage Validation 
Act, 1937 (Act 19 of 1937). The Brahmos 
observe a special marriage ceremony be- 
tween persons who have joined their sect. 
The customary ritualistic marriage of the 
Brahmos appears to be perfectly valid and 
legal in view of the fact that the shastric 
ceremonies have been almost entirely sup- 
erseded by those which custom and conve- 
nience have substituted in their place, and 

5. (’22) 9 A I R 1922 P 0 14 ; 64 I 0 569 : 43 All 
625 : 48 I A 381 (P C), Kamawati v. Digbijay 
8ioeb« 

6. (’64-66) 10 M I A 511 : 2 Bar 189 (P C), Jowala 
Buksh V. Dbarum Siogh. 

7. (’28) 15 A I R 1928 Mad 1279 : 111 I 0 864 : 52 
Mad 160 : 55 M L 3 476, Ratansi D. Morarji v. 
Admlnlstrator-Genoral of Madras. 

8. (’37) 24 A I R 1937 Mad 172 : 167 I 0 48B. 
Ramayya v. J. Elizabotb, 

9. (’09) 83 Mad 342 : 5 I C 42 : 20 M L J 49 : 7 
M L T 17, Muthusami v. Masilamani. 
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Lecture on some aspects of early Hindu lav 

by T. J. Kedar, B.A., LL.B., M.L.A., V ice-Chancellor, l^agpiir University. 


The law of the Hindu was at first a Code 
of religious injunctions. The Hindu religion 
was in the beginning a sacrificial religion. 
The rituals and ceremonies have been very 
minutely described in the Vedas, the Brah- 
manas and Smritis. These necessitated the 
formulation of certain moral injunctions 
also. It was after a long time that the posi- 
tive law was evolved for governing and 
regulating the secular and semi-religions 
relations between man and man or between 
man and society. In fact, according to the 
Mahabharata, its evolntion took place when 
society became clothed with a political status. 
This is said to have happened in the Krita- 
yuga. According to the data available in the 
ancient books of the Hindus, the Kritayuga 
must be deemed to have ended at least 
5000 years before the I2th century B. C., 
when according to a learned astronomer, 
Mr. K. L. Daftari, the Kaliyuga is supposed 
to have begun : vide 

^cn?rt JTgsrrf^ i 

(Zlahabharnta; B/«iih7/tapart(i>(, 
Chap, 10, verses S and 6j 

“The duration of Kritayuga is 4000 years. 
That of Tretayuga and Dwapara is 3000 and 
2000 years respectively." After thediscoveries 
of Mahenjo-Daro and Hrappa, there should 
not be now any hesitation in accepting this 
antiquity. 

The ilahabharata describes the process of 
the evolution of positive law in this way: 

Jrm HgftraJnri i 

^ I sr ^ ^ I 

This shows that there was no kingdom or 
king in the beginning. Thesociety preserved 
itself by rules dependent on mutual good- 
will and courtesy. But there came a time 
when people succumbed to temptations and 
the social order was disturbed. 

It appears to me that this was the time 
when the conception of individual or family 
ownership of property came into existence. 
An important clue of this is furnished by 
another passage in the Mahabharata which 
describes the i)eculiar features of the Yadava 


confederacy. The Yadavas consisted of is.OOO 
families but all their wealth was the pro- 
perty of the whole confederacy. No one 
family could lay individual claim to any 
portion of it. It was after the defeat of the 
Yadavas by Jai-asandha, that the Yadava 
families divided the common property and 
migrated to the west coast of India and 
founded the city of Dwaraka. It seems 
clear that when the whole clan or tribe 
owns property, and there is no leader or 
chieftain, there was no need of positive law. 
But when the members of society succumbed 
to temptations primarily because individual 
or family ownership of property came into 
existence, the need for appointing a chieftain 
to govern and regulate the regulations be- 
tween family and family or man and man 
became manifest. The Mahabharata des- 
cribes the process in the characteristic 
mythological style. 

When at the end of the Kritayuga, the 
social order was disturbed owing to the 
cupidity of people, the gods approached the 
great god Brahma for discovering a remedy. 
The latter was unable to find one and sug- 
gested the performance of sacrifice (q?). 
There being no competent person to officiate 
as a priest, Brahma conceived a priest in his 
head. The period of gestation wasatbousand 
years, at the end of which the foetus dropped 
down. To use the popular language, Brahma 
required a thousand years to put bis idea 
in actual working order. The result of this 
idea was the appointment of a priest, who 
officiated at the sacrifice. Owing to this 
enormous delay, the already shattered social 
order got degenerated into anarchy and 
chaos with the result that Brahma appealed 
to Mahadeo to restore the social order. 
Mahadeo formed danda (^vg) out of his soul 
and started creating kings for enforcing the 
danda. 

The story from the Mahabharata shows 
us how this evolution of positive law which 
is the same thing as danda was contem- 
poraneous with the creation of a king. The 
Hindus believe that ix>sitivelaw hasadivine 
origin, but it must not bo forgotten that 
the enforcement of positive law was entirely 
in the hands of king. Law did not emanate 
as a command from a political being or body, 
but its enforcement depended on the exist- 
once of a king. It is noteworthy that law 
itself came into existence simultaneously 
with the creation of a king or in other words 
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%vben society was clothed with politi- 
cal status. Viewed from this standpoint, the 
theory of Hindu law does not seem to be 
far removed from the Austinian theory* 

Danda or positive law has been described 
to be inherent in a king 
another passage in the hlahabharata it has 
been termed as the sole aspect of a kingdonu 

The llahabbarata sums 
up its observations in this stanza (chap. 122 
verse 51 of Shantiparva): 

IWfTH’ 3TT^ TVOf ?Wf^ * 

^*4T^TPr ii 

Positive law has thus been known in the begin- 
ning, middle and the end in order that the king 
may with justice guide himself properly after fully 
knowing it. 

Another term has been used io the 
Mahabbarata in the discassiou of this sub- 
ject and it is the word Vyavahara 
which meaos administration of justice. The 
author of the Mababharata, which by the 
way must have been composed according to 
4^he scholars by iici B. O., uses in several 
places the word danda as a synonym 
for7yauaftara(«Rfi^)and vice versa: vide 

* h ^ ft \ 

WHW JTfRR II 

Listen oh, scion of the Kurus I Danda is the 
same thing as Vyavahara. Danda is that on which 
everything depends. Vyavahara is said to be the 
outward expression of law (Mahabbarata: Shanlu 
parva, Chap. 121, verse 6-9)* 

At some places, the distinction is very 
well kept up : 

HftfTT VCT II 

Mababharat, Shantiparva, Chap. 221, V. 50. 

There is another branch of law wluoh is named 
09 vyavahara which springs out of disputes between 
two parties, This vyavahara which has its origin 
in disputes is also seen along with danda. 

The word ^ has a technical meaning. 
The commentator of the Mahabbarata ex- 
plains it thus : 

^ JRinr : R 

Vyavahara is that which flows out of 
the disputes between plaintiff and defen. 
dant or complainant and accused.” The 
ancient Hindus believed that justice also 
bad a divine origin : 

9irerl^^ rWHR: ii 

— Mahabhsrat, Shanti-parva, Okap. 121, V. 51. 

V^vahara has the Vedas for its soul, its autho- 
tuy u derived from the Vedas; also from family or 
«nbal customs as well as from the shastras. 


Having pointed out to you that the origin 
of the positive Hindu law and justice was 
according to the beliefs of the ancient 
Hindus, I turn to other aspects. But before 
I do it, I would bring to your notice a pecu- 
liar habit of the Hindu mind by which 
abstract conceptions were given a represen- 
tation in the form of a human being or a 
beast or a combination of both. The Hindus 
described the positive law by a representa- 
tion of half man and half beast : 

sis'nwTZR: * 

Mababharat, ibid, Chap. 121, T . 15-16. 

The positi.a law is bias like the leaf of a blue 
lotus: ithas four tusks, four arms, eight feet, many 
eyes, pointed ears, hair standing erect. Its head is 
covered with matted locks and it has two tongues 
which protrude from the mouth which is red like 
copper. Its body is covsred with the skin of a lion. 
This is the eternal, fierce and irresistible appearance 
of law. 

Each description is symbolic of an attri- 
bute of the positive law. The blue colour 
indicates the preservation of society. The 
colour of Vishnu, the preserver, is blue. 
The tusks are associated with the idea of 
the divine boar who saved the earth from 
the deluge and the number suggests the 
four Vedas on which the fabric of the Aryan 
society depended. The matted locks indicate 
the divine origin from Mahadeo who has 
on his head matted locks. The eight feet 
suggest according to Hilkantba, the com- 
mentator of the Mahabbarata, the eight 
topics of litigation which are : (l) Plaint, 
( 2 ) a Written Statement, (3) Admissions, 
(4) Denials, (5) Bepayments, (c) Ees judicata 
(7) Payment in Court and satis- 
faction and (6) Proof. The Hindus believed 
that a beast called Sharabha possesses eight 
feet and is more powerful than a lion or 
a tiger. An image of Sbarabhesbwar has 
been discovered in Southern India and if a 
painter bos to draw on paper the represen- 
tation as conceived by the ancient Aryans, 
the image of Sbarabhesbwar, half man and 
half beast, can be a good model. 1 think 
1 must leave the matter there. It is possible 
that the palace of Justice was io ancient 
times adorned with this symbolic represen- 
tation, but no archaeological discovery has 
established this point. 

Ownership of property (either individual 
or fan^y ownei^ip) naturally brought to 
the minds of the ancient Hindus the idea 
of its preservation. I think the transition 
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was from tribal owiieisbii) to family owner- 
ship in the first instance. Joint family, the 
manager or kaita of the joint family, the 
powem of the other coparceners, ])artitioD, 
are some of the most important topics of 
the present day Hinda law. They revolve 
round the central conception of joint Hindu 
family. The property was to be continued 
in the family, irrespective of the deaths of 
old members or births of new members. It 
was for this reason that women were ex- 
eluded from inheritance and were not sharers 
as you find in the Islamic system. Some- 
times strangers were admitted into the 
family and were given preferential rights 
by the manager, to the exclusion of the 
membera of the family. The story of Sunah- 
shepa mentioned in the Aitareya Brahman 
which is believed to have been composed 
not Inter than liOOD.C., and not earlier than 
2100 B. C., is an instance in point. Sunahsbepa 
was a swayamdatta son of Vishvamitra who 
had already hundred sons. When Vishva. 
mitra asked Sunahshepa to become bis son, 
the latter said, “Tell me how, I, an Angiras, 
can enter your family as a son?” Vishva- 
mitra replied : 

Tbou shalt be tjie first born of my sons and thy 
chifdreD, the best. Thou shalt now cuter on the 
possession of my divine heritage. Isolemnly install 
thee in it. 

When Sunahsbepa raised an objection that 
Vishvamitra bad already one hundred sons 
aud asked what would happen to them, the 
latter called bis sons and told them that 
Sunahsbepa was thenceforth to have the 
right of primogeniture. Now, out of the 
hundred sons, fifty were older ones and fifty 
were younger ones. The former did not 
agree and Vishvamitra disinherited them 
by a curse. The younger fifty sons accepted 
the command of the father and Vishvamiti'a 
then pronounced hU decree. 

— Aitareya Brahman, Chap. 7, Sub-chap. IS. 

This Devarata is your master. Follow him 
Kaushikas. He will exercise the paternal rights 
over you as bis heritage from mu and take pos- 
session of tho sacred knowledge that we have. 

This story shows that the head of the 
family was all-in-all. There were no re- 
strictions on his powers. It is mentioned in 
the story that the heritage was ancestral 
and yet the sons could not prevent the bead 
of tho family from investing a stranger with 
all the rights of the eldest son and making 
bis own sons dependants on the stranger so 
admitted. The restrictions on the powers of 
the manager in the matter of the alienation 


of the joint family property are clearly later 
developments. Similarly, the equal rights 
of the sons in the ancestral property were 
also subsequent developments, as would 
appear from the earlier statement of law by 
Alanu in the oft-quoted passage. 

i 

^ II 

The Arthashastra of Kautilya which is 
dated the 4th century’ B. c. states tho inile 
in almost the same terms. See Arthashastra, 
Book Iff, Chap. V. 

The undisputed authority of the father or 
tho manager over the persons and property 
of the family can be traced in other ancient 
systems. To the Romans it was known by 
the name Patriapotesias. 

In the Sabha parva of the Mahabliarata, 
the story of King Yudbishthira’s gambling 
with dice has been mentioned, when Yudhis- 
thira staked not only his property and 
kingdom but his own brothers and wife at 
which Bliima, the younger brother, got 
annoyed and spoke to Yudhisthira 

H ^ H I 

— ^ob^apurca, Chap. 61, Verse 

1 did not get augry when you staked our king- 
dom, property and ourselves too; because you are 
the master of us all. But 1 think you have over- 
stepped the bounds of propriety when you have 
staked Draupadi. 

Later on Bhima again says : 

5T JT^: H ^ II 

— Sabhaparvan, Chap. 70, Verse 13. 

If this Dharma-Raja had not been tho eldest 
amongst us and tho manager of our family, we 
would not have tolerated all this. 

When Draupadi asked the Court to 
decide whether she was a slave or not 
Kama reminds her : 

ftTNHT I 
^ II 

— iSdbluiparMn, Chap. 71, Verse 1. 

“Three persons, indeed, cannot own pro- 
perty a slave, a son and a wife.” The 

words 3T??e5rT aifi obviously mean a ‘wife.’ 
The commentator of tlie Mahabharat.a quotes 
a text of Manu of a similar import : 

sPT irqT'RT • 

In this world, three persons, indeed, cannot bold 
property; wife, slave and a son. Whatever they ac- 
quire will go to them to whom these three belong. 

It is thus clear that neither the son nor the 
wife of the manager held any share in the pro. 
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petty of the family. In fact they were incapa- 
ble of owning any property during the life 
of the husband or the father. The demands 
of the society in those prinjitive days were 
such that the families should not only pre- 
serve their property but should also preserve 
its numbei-. There was a tempt.ition to them 
to augment the number by admitting stran- 
gers. A family was in those days something 
like a corporation and the exigencies of the 
society required that there should be nume- 
rous SODS and numerous wives. That is why 
there wove twelve kinds of sons and eight 
forms of marriage prevalent among the 
ancient Hindus. In the Bigvedic period, 
three kinds of sons were at first recognized. 
They were the Aurasa, Kshetraja and Krita 
(born of one's own loins, born of an elder 
brother's widow from thobushancVsyoungei- 
brother and a bought son). But, later on, 
the Dattaka and the Eritrima sons also came 
to he recognized. The story goes that the 
sage Vasistha lost his hundred sons and so 
he begged of Agni to give him a son. Agni 
replied that be may have any one of the 
several kinds of sons such as Eritrima, 
Dattaka or Eritaka. But Vasistha condemn- 
ed such sons and insisted on an Aurasa son. 
A good illustration of the bought son and 
the self.given son is furnished by the Aita- 
reya Brahman. This is the story of Sunah- 
shepa and I will give here a synopsis of it. 

King Harisehandra was without a son and 


he prayed to Vanina to give him a son. The 
god promised to give a son on the condition 
that the son shonld he offered as a sacrifice 

to him. This was accepted and Harisehandra 

got a son whose name was Bobita. When 
Bobita came of age, Varuna pressed for the 
fol^ment of the promise. Harisehandra then 
decided to offer a substitute for his son for 
the sacrifice. The father and the son went 
out in search of a substitute. They met one 
Ajigarta, who was dying of starvation as 
there was a terrible famine in that tract. 
Ajigarta had three sons — Sunahpuchha, 
“^““oahepa and Sunolangula. The mother 
of the sons would not like to part with the 
y°®° 8 ® 8 t and the father was fond of the 
eldest. So the parents decided to sell the 
Mwnd soa Sunahshepaforone hundred cows, 
ibe bargain was settled and Sunahshepa was 
brought to the sacrificial altar and tied with 
a rope to the sacrificial post. The priests 
had not the courage to slaughter the young 
lad and the father became ready to do it 
provided he was given another one hundred 
cows. This wasalso done and when the father 
came forward to tear the rope with a knife, 


the son prayed to \ avuua to s-ive him from 
the predicament. Varuna was propitiated 
and released Harisehandra from bis promise 
with the result that the life of Sunahshepa 
was saved. Sunahshepa was then asked a? 
to what he would next do. He declined to 
go back to his parents and offered hiroseli 
as a son to Vishvainitra who accepted bin* 
as such. He became the sicayavidatia son 
of Vishvamitra. It must be remembered in 
this connexion that bo was not the adopted 
son because he bad not been given away in 
adoption by his parents. Ho was at first a 
Erita son of Harisehandra but he ceased 
to be so when Varuna freed Harisehandra 
from his obligation and Sunahshepa was also 
freed from the new tie. 

The institutes of Manu enumerate twelve 
kinds of sons ; (l) Aurasa (the legitimate son 
of the body), ( 2 ) Esbetraja (the son begotten 
on the widow of the last owner), ( 3 ) Dattaka 
(the sou adopted), (i) Eritrima (the son 
made artificially), (o) Giidhotpanna (the son 
secretly born), (c) Apaviddha (the son cast 
off), ( 7 ) Eaneena (the son of an unmarried 
damsel, daughter), ( 8 ) Sabodlm (the son 
received with the wife), ( 9 ) Krita (the son 
bought), (lO) Punarbbava (the son begotten 
on a re-married woman) (n) Swayamdatta 
(the SOU self^giTOu), (i2) Shaudra (tho sod 
born of a female slave). 

Mauu places all these sons into two cate- 
gories : He enjoins that the fii'st sis only 
are eutitled to the property of the father^ 
They are not only kinsmen but heirs also. 
The last sis are only kinsmen but not heirs. 
Medhatibbi and other commentators are in- 
clined to interpret the text to mean that 
the lost sis are neither kiasmeD nor holies. 
It seems that according bo the Vedic tradi- 
tions there is no distinction between the 
several kinds of sons and it appears that all 
the sons are entitled to be kiusmen as well 
M heirs. As time rolled on and population 
increased, the need for increasing the extent 
of the family gradually decreased. With this, 
came the change in the law that only the 
first six of the sons in the list should bo 
recognized as heu*s. At the present day, 
recognize only two or three out of these six 
kinds, the remaining having become obsolete. 
In the Institutes of Vishnu also mention is 
mwe of the twelve kinds of sons, but the 
order is dififoront. The list is as foUows : 
1 Aurasa (2) Kshetraja, ( 8 ) Putrikaputra. 
14 ) Punarbbava, (5) Kaneena, ( 6 ) Gudhot- 
panna, (7) Sahodha. (s) Dattaka, {9) Krita, 
(10) Swayamdatta, (n) Apaviddha, (12) 
bhaudra, 
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In ^anu's list, an adopted son is third 
whereas in Vishnu's list, he is eighth. 
Another important difference is that Vishnu 
enjoins that amongst these 12 sons, each pre- 
ceding son is preferable to the next in order 
and he takes the inheritance to the exclu. 
sion of the next in order. The son who 
takes the inheritance is under an obligation 
to maintain the rest. Vishnu thus preserves 
the spirit of the Vedic traditions. He makes 
all tvrelve kinds of sons heirs of the father 
hut introduces a definite order of succession. 
It seems that the division of the sons into 
two categories and the exclusion of Kaneena, 
Sahodha, Krita, Paunarbhava, Swayam- 
datta and Sbaudra sons, from inheritance 
is indicative of a progressive state of society 
and I am Inclined to believe that in point of 
time the institutes of Vishnu were earlier 
than those of Manu as we have the latter 
in their present form. The Mahabbarata 
gives a list of the early Hindu law.givers. 
I have already alluded to the story of the 
evolution of positive law. In the same con- 
nexion, it is pointed out that when positive 
law was evolved, it was transmitted first to 
Vishnu who passed it on tothesage Angirasa 
who, in turn, passed it on to Indra and 
Mareechi. The latter passed it on to Bhrigu 
from whom it came to Eisbis who gave it to 
Lokapalas from whom Kasbupa got it. It was 
from Eashupa that Manu got it. The series 
given above mentions four familiar names, 
besides that of Manu. They are Vishnu, 
Angirasa, Mareechi and Bhrigu. The Codes 
or fragments of Codes of these sages are still 
in existence and the story referred to tends 
to support the theory that the law-giver 
Vishnu preceded Manu in point of time. 
But I must warn you that the theory has 
not yet been established. 1 cannot at this 
stage resist the temptation of bringing to 
your notice one passage in the institutes of 
Vishnu, in which he gives us the description 
of the society in his time. He enjoins on 
the king a residence "in a stronghold (the 
strength of which consists either in (its 
being surrounded) by a desert or in (a 
throng of) armed men or in fortifications (of 
stone, brick or other things) or in water 
(enclosing it on all sides) or in trees or 
mountains (sheltering it against a foreign 
invasion).” The king has to appoint chiefs 
in every village and also lords : (a) of every 
ten ^•iIlage8, (b) of every hundred villages, 
(c) of a whole district. 

It appears that these lords were invested 
with judicial powers. Vishnu provides for 
appeals from lower lords to higher lords. 


A. I. B. 

Evidently thekingdomin the time of Vishnu 
was divided into districts and the villages 
were formed into groups or sub-divisions. 
The Institutes were clearly made for a poli- 
tically settled country. There was further a 
regular system of Courts invested with appel- 
late powers : vide Vishnu 111-3. From this I 
pass on to the institution of marriage. It is 
stated in the Mahabbarata that in remote 
antiquity the institution of marriage did not 
exist and women used to be loaned to needy 
persons for procreating sons. But certain 
it is that in the Bigvedic times, the insti- 
tution of marriage came into existence. It is 
also clear that in those days monogamy wae 
the rule. This is consistent with the exist, 
ence of tribal ownership of property. The 
woman who was married bad a very exalted 
status. In the tenth mandala of the Bigveda 
there is a hymn in which there is a prayer 
and a blessing : 

Be thou mother of heroic children; be devoted to 
the gods; be thou queen in thj father.in.Iaw's 
household; may all the gods make the hearts of us 
two, one. 

But with the transition from the tribal 
ownership to the family ownership, the 
rule of monogamy could not serve the needs 
of the society. The family was required to 
be augmented and strengthened and so there 
came into existence eight forms of marriage. 
These forms are as follows : (i) Brahma — 
in which the father makes a gift of his 
daughter; (2) Daiva — in which the father 
makes a gift of his daughter to a priest during 
the course of the performance of a sacrifice; 
(8) Arsha — in which the father gives away 
his daughter after receiving from the bride- 
groom a cow and bull or two pairs; (4) 
Prajapatya — in which the father makes a 
gift of bis daughter after he addresses the 
couple with the text "may both of you per- 
form your duties." The distinguishing fea- 
ture is that the bridegroom first preferred 
his suit; (5) Asura — in which the bride- 
groom obtains the bride after giving as much 
wealth as possible to the bride and her 
kinsmen; (6) Gandharva — in which there is 
avoluntary union of abride and bridegroom; 
(7) Eaksbasa — in which the bride is forcibly 
abducted from her home; (8) Paisaoha — in 
which a man seduces a girl who is sleeping, 
intoxicated or uncouscious. 

In point of faettheBaksbasaand Paisaoha 
forms were the most primitive methods of 
obtaining a wife. They hardly deserve the 
name of marriage. The Eakshasa form still 
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continues amoug tbohill tribes and is known 
among all ancient communities as marriage 
by capture. In point of fact, these eight 
forms resolve themselves into three forms, 
viz., the gift of the bride, the sale of the 
bride and the agreement between the bride 
and the bridegroom. The Brabma. Daiva 
Arsha and Prajapatya forms imply that the 
father bad the right to make a gift of bis 
daughter and he transfers his dominion over 
his daughter to the bridegroom. In the 
Asura form, there is a sale of the bride for 
a price. In the Gandbarva, Bakshasa and 
Paisacha forms, the girl was obtained by 
agreement made either at the tinse of mar- 
riage or secured by force or deceit after- 
wards. At the present day, the Brahma, 
Gandbarva and Asura forms have survived 
and the others have become obsolete long 
ago. The love-marriages of modern times 
which are perfected by registration can be 
classed with the Gandbarva form, the essence 
of which is the agreement between the girl 
and another lover. The father may like to 
perfect the marriage by Brahma rites or by 
registration but in essence it is the Gan- 
dbarva form. I have referred already to a 
swayamdaUa son. In Gandbarva form, the 
bride is a swayamdatla bride. When King 
Dushyanta proposed to marry Sbakuntala 
he told her 

“you are yourself competent to make a law- 
ful gift of yonrself;" (Mababharata — Adi- 
parvan, ch. 78, St. 7.) The swayamvaras 
that used to take place in ancient times were 
a sub.division of the Gandbarva form. There 
is a belief prevalent among us that the 
Gandbarva form was confined only to the 
Kshatriyas but this is not so. In the times of 
Manu, it was lawful for the Brahmanas, 
Vaishyas and Sbudras also : vide 

{cb. 3 V. 21) 
(ch. 3, V. 23.) 
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The BrahmiDS can marry in the first sis forms; 
the Kshatrija in the last four forms; the VaUhya 
and Sudra also m the samo forms except the 
Rakshasa. 

It is fortunate that the Hindu society has 
been graduaUy coming back to the Eigve- 
dic rule of monogamy aud it seems to mo 
that with the advance of progressive legis- 
lation which has increased the age for mar- 
riage, Gandbarva form will in course of time 
be the only lawful form of marriage. It is 
clear that long before the times of Vishnu 
and Manu the Hindu society had been divi- 
ded into the four-fold classifications called 
the Cbaturvarnya. Inter-marriages were 
common among the four divisions. A Brah- 
man could take a wife from any of the four 
divisions. A Kshatriya and a Yasbya from 
three and two divisions respectively. A 
Sbudra who was presumably a non-Aryan 
was confined to his own division but the sons 
born of the inter-marriages bad a right of 
inheritance. Even a Shudra son had, ac- 
cording to Vishnu, the right of inheritance. 
But certain it is that in the Mababharata 
times, great stress was laid on what is 
known as Sawarna marriage. Draupadi em- 
phasized this aspect when she asked the 
Kui-us whether she could be a slave when 
she was a married wife of Dharmamja and 
belonged to the same Varna : vide Maha- 
bharat, Sabhaparva, Chap. G9, Verse 12. 

Even in Vedic times, there were not 
only the anuloma marriages but pratiloma 
marriages in which the bridegroom camo 
from the lower Varna. The latter were how- 
ever definitely forbidden by the time the 
Dharma Sutras were composed and tho 
Manusmriti was compiled. 

These are somo of the aspects of tho 
early Hindu law that I place before you 
today. I promise to continue tho subject 
and deal with other aspects on somo other 
occasion. 


Lawyers’ right of audience and privUeged Courts 


(by D. G. Kurtkoti, Advocate, Gadag.) 


What makes many practising lawyers 
look nervous and unhappy today is the 
borning question of the day. They have 
not been able to earn a decent income, not 
oven a living practice. Although the general 
depression may be partly responsible for it. 


the main causes appear to be altogether difl'o- 
rent. Besides, the profession is so crowded 
with men of real merit in later years that 
competition is very keen and professional 
sncce^ is difiGoolt to secure even with hard 
working. Competition results in the inflic- 
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tion of hardship od individual members but 
such hardship is justifiable to a certain ex- 
tent only if it secures to society the elimi- 
nation of incompetent or dishonest persons 
and also the surs’ival of the fittest. But 
competition has altogether over-done itself 
in the direction so far as the legal profes. 
sion is concerned. When the bar has been 
struggling for existence like this, many 
classes of Courts are introduced in the 
countrj' in which members of the bar can- 
not practise. Although the principle isgener- 
ally accepted that the legal profession should 
continue to exist, there are still many per- 
sons in the country who question the utility 
of the bar as a social order. These prohi- 
bitory laws and rules have not only done 
great injustice to the profession but have 
also shaken it to its vety foundation. If at 
;rll it is to e.xist, it is necessary that it should 
be allowed to work at its full height and 
with dignity. Otherwise it would be far 
better to abolish the order altogether. It 
can no longer carry on with a forced hunch- 
back andasemi-starved belly. Though these 
provisions do not prevent lawyers from 
practising in other classes of Courts, they 
are virtually denying the profession's right 
to exist in an indirect way. 

A beginning was made in the direction 
long ago by introducing the “Village Mun- 
sif’s" Courts in the Bombay Presidency. 
Lawyers did not grumble then as the juris- 
diction concerned only about trivial cases 
and the Ixar was not then so much crowded 
as it is now. Then the system of arbitration 
under the law of societies was introduced 
later on, involving a lion’s share of litigation 
that would have otherwise gone to the 
regular Courts. Lawyers were not permitted 
to appear on behalf of any of the parties 
in any of these proceedings. They did not 
feel the hot pinch of unemployment for 
some years after that. Another big and sub- 
stantial portion of litigation will be shifted 
to the Debt Adjustment Boards under the 
Bombay Act, SS of 1930. Lawyers can ap- 
pear in these Courts only at their discre- 
tion and at the cost of the party employing. 
It will tend to give rise to favouritism 
which has done enough mischief in the past. 
A beginning is made in the same direction on 
the criminal side also. Benches of Honorary 
Magistrates will be shortly established in 
rural areas involving a not negligible portion 
of criminal litigation. Within the ne:^t Jiw 
years, they mightincl^e many more Coarts 
in the same category. There appears to be 
no definite guarani^fe when-a^d they 


will stop. Lawyers should be freely allowed 
to practise in all Courts alike when they 
are ouce duly admitted to the profession. 
Such partial prohibition does not seem to 
prevail in any of the European Courts. It 
was declared by the International Congress 
of Advocates at Liege long ago that an 
advocate shall have a right to plead in every 
Court of his country. Besides, it will be far 
better if all these cases are placed under 
the jurisdiction of regular Courts. If a new 
order of administering justice is unneces- 
sarily introduced, it will not only take many 
years to adjust itself to the requirements of 
society but also there is no knowing whether 
it will bo able to work successfully and 
satisfactorily. 

Ho State can hope to pass good laws and 
administer the State in tbe best jussible 
way without the help of eminent lawyers. 
No judiciary can hope to impart even-han- 
ded justice and prevent certain existing 
abuses in the administration without the co- 
operation of smart legal minds. They can 
be produced only by a properly maintained 
legal profession. It is like a breeding farm 
which produced mauy statesmen, politi- 
cians, Judges and lawyers of distinction in 
the past and which every civilized country 
in the world should feel proud to possess 
and maintain at all costs. The surest way to 
rank and position in the State lies through 
tbe gates of tbe Bar. This ancient and learn- 
ed profession was known to exist in India 
since the 1st Centuyy B. C. Law^’ers were 
then known as traders of law. Though the 
profession was known to have bad some 
defects and vices in tbe past, a number of 
rigid rules and laws are jiassed in later years 
regulating tbe conduct of lawyers. Only per- 
sons fit and proper in all respects are admit- 
ted to tbe profession and are liable to be 
suspended or dismissed in case of unprofes- 
sional conduct in addition to prosecution. 
All the bad qnalities and defects that are 
now attributed to the profession, though not 
existing in the degree alleged, are generally 
due to tbe increased number of privileged 
Courts which prevent individual members 
from earning a normal income and leave 
them in a stranded plight. The legal profes- 
sion can hardly stoop to spoil its name by 
doing or undoing things that will never 
befit its position. It is after all an order 
of human beings with human weaknesses 
and failures. As a matter of fact no other 
order is as perfect and useful to society as 
the legal profession. One can find the black 
sheep ,in every walk of life and this pro- 
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(ession canaot be claimed or espected to 
be an exception. A frequent cause of poverty 
ib xnieoD ploy men t. An individual who is 
unemployed for length of time in any 
line tends gradually to lose his self-respect 
•\nd to drift lower and lower in the social 
scale. Therefore it would uot bo a wise 
f)olicy to keep him idle and call him mis- 
chievous. A sure way of rooting out the 
few existing evils in the profession i<; to 
give it enough employment. 

Law is often described as a jealous mis- 
tress that does not brook a rival, but she is 
a dumb mistress. Her chief duty in life is 
to administer justice and maintain order in 
the State. She cannot communicate with 
justice which is said to be blind without the 
ijelp of her younger sister, the legal profes- 
sion. The younger sister is bound to live in 
some form or other as long as the elder is 
alive, since the latter cannot do without 
her even fora moment, as she is the means 
of comm unication between the other two. 
M the elder wants to restrict the younger’s 
ughts in an improper way or to dismiss 
her altogether, rivalry between the two is 
sure to arise and justice would be left alone 
in darkness to take its own course oven 
during broad daylight. Each must sing tbo 
glory of the other and each must respect 
the genuine and wholesome sentiments of 
the other. Law must either atlord to brook 
a rival or bo on friendly terms so far as the 
legal profession is concerned, for the simple 
reason that sbo cannot dispense with justice. 
She will be committing a breach of duty if 
she dispenses with justice. Tho legal profes- 
sion is the golden link between law and 
justice. In the interest of justice every party 
to litigation must have a right to be repre- 
sented by a member of the legal profession. 
The provenfcion of lawyers from appearing 
in any class of Courts is opposed to the 
elementary principles of jurisprudence. It 
was held by the Prize Court in England 
during the last World War that even an 
alien enemy had a right to appear and defend 
either in person or by a counsel, following 
a decision of the American Supreme Court. 
The latter Court emphatically decided long 
ago fcbat the liability to be sued and tho 
right to defend are inseparable, that a 
different result would be a blot on luris- 
prudence and civilization and that thero 
ought to be no doubt on th^ subject in any 
tribunal caUing itself a Court of justice. 

By the by, what is the nature of tho 
justice given by these Courts under the law 


of societies and involving clums of unlimi- 
ted amount We have no clear idea. They 
are called a rh it ration proceedings l)ut tbr 
element of consent so very essential for tlio 
legality of *:ueh proceedings, especially on 
tho part of the debtor is often of adoul)tftil 
nature. He is called upon to submit to arbi- 
trationfor his dues to tbo society. I'^ecisions 
cau he passed against him if ho does not 
submit, in hisabsoDco, The legality of these 
proceedings cannot bo usually quetflioned in 
regular Courts. They aro not even subject 
to the appellate or revisional jurisdiction of 
the High Court. If be has no defence to 
make, well and good. In many cases ho has 
really got certain valid defences ro make. 
But he does not know how to offer his 
defence and bow to prove it. Being a lay- 
man he does not know how to cross-examine 
the persons who come to prove tlio liabi- 
lities against him, in order to expose their 
conduct in regard to him. He does nob 
know bow to argue out his case. The arbi- 
fcratois are under no obligation to record a 
full aod verbatim statement of parties and 
witnesses. The ofilca-bearers of the sociotv 
are but human beings and are likely tu 
commit human faults. Being more refined 
and more educated, they can, if they want, 
take undue advantage of tbo illiteracy or 
the simplicity of the debtor. Being more 
influential in tlieir locality they can mako 
evidence against them diflicult to secure. 
Therefore we have reasons to submit tliat 
justice is nob a thing to bo kept in darkness 
or confinement like this. In order tliat the 
community should enjoy tho full benefits of 
fair justice, it should be open to the moral 
judgments of good citizens, although it can- 
nob be denied that there should bo some 
finality to judgments of Courts. It might 
be argued by some that the presence of 
lawyers in these Courts on behalf of parties 
might unnecessarily complicate matters 
which are otherwise speedily and easily 
dis|X)sed of. But it is the fundamental prin- 
ciple of justice that litigants whoso claims 
and liabilities are tried by these Courts 
should have some satisfaction that they aro 
not in any way wronged by their judgments. 
They cnoiiot themselves decide it in most 
cases without the help of some man special- 
ized in litigation. And meD*)bors of tlio pro- 
fession cannot give them this satisfaction 
unless they nro allowed to practise iu these 
Courts. Under these circumstances, tho 
position of litigants in those Courts would 
be even worse than that of alien onomies. 
Moreover many of the pvivi leges given to 
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the ordinary debtor are denied to these 
debtors whereas the monopolies enjoyed by 
the societies are not recognized in the case 
of the private creditor however honest and 
fair his dealings might be, so that there are 
two laws for the two sets of creditors and 
debtors, administered by two different classes 
of Courts possessing unequal jurisdiction, 
clearly outraging the principle of equality. 
If a debtor in ordinary Courts is allowed to 
appear by a lawyer even with so many 
privileges on his side, there are reasons 
many times stronger for him to appear by 
a lawyer in these Courts. 

The introduction of these privileged 
money-lenders has not done enough good 
to the people for whom it was intended. 
The unfortunate private creditor could not 
recover bis moneys regularly due to so many 
privileges given to the debtor and the undue 
delays of the execution proceedings. There, 
fore be was practically compelled to wind 
up his business in course of time. The 
debtor was gradually forced to go to the 
privileged money-lender for loans. The main 
objects of the law of societies are, to give 
facilities for the promotion of thrift and 
self-help among agriculturists, artisans and 
persons of limited means. They are no 
doubt very commendable but were not car- 
ried out satisfactorily as a large majority 
of these debtors did not ordinarily utilize 
the money advanced to them for the right 
purposes and were therefore unable to pay 
it back in full. Further loans to them bad 
to be stopped till the recovery of their ar- 
rears, with the result that they could no 
longer depend upon the society for loans 
for an indefinite time, even though they 
wanted to apply the loans for bona fide pur- 
poses mentioned in the Act. They could not 
also go back to the private creditor as they 
are sure to get a hot reception from him. 


They could not carry on their occupations 
properly without fresh money. It naturally 
caused great impediment to the free and 
active circulation of wealth so very essen- 
tial for the progress and prosperity of the 
country's business and trade. The number 
of cases in regular Courts had necessarily 
to go far down leaving many lawyers in 
an almost unemployed state. The more 
impatient of them were driven by the force 
of circumstances to get along the wrong 
way of things. The problem of unemploy, 
ment tended to become very complex and 
resulted in great economic loss to a major 
and important section of the community. It 
is definite evidence that the community is 
not working to the best possible advantage 
and that events are moving in a vicious 
circle. These results are ghastly enough to 
call for speedy legislation to set right mat- 
ters. The commands of the State must 
show on their very faces that the State is 
justified in making them and the State 
must show that it is justified in continuing 
the existing commands even after it has 
realized that they are not working to the 
best advantage of the maximum number of 
people. One common law and procedure 
should be passed governing both classes of 
debtors and creditors. A single class of 
Courts should be established to try all kinds 
of cases alike, giving the right of audience 
to all members of the Bar. The proper 
remedy for this disease of unemployment 
and economic depression does not lie in 
curtailing the legitimate rights of any parti- 
cular classes of people to carry on their 
trade or profession in a decent and healthy 
atmosphere but in making another bona 
fide attempt to take measures to increase 
the earning capacity of individual member': 
of the community to the maximum pos- 
sible extent. 


Hindu Law of Marriage and the Special Marriage Act (1872) 
by S. Y. Abhyankar, b.a. ll.b., 


Recently the question of the Hindu 
Marriage rights has come before the society 
in different forms. Owing to the difficulties, 
both real and supposed, resort is being bad 
to the special provisions of the Special 
Marriage Act and the marriages registered 
under the Act have been in vogue recently. 
One of the difficulties which is being felt 
and to obviate which resort is being had 
to marriage under this Act is the prohibi- 
tion for Sagotra marriage. Some others feel 
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the necessity for a certificate of marriage 
as a conclusive proof of the same. It is also 
thought that it is more convenient to have 
a marriage performed under the same Act 
as it provides the facility for a divorce in 
the event of the couple not agreeing. In 
this article it is proposed to consider all 
these questions^and to take a stock of the 
benefit and losses of the Special Marriage 
Act. 

Even the supporters of the Special 
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Marriage Acfc have condecoDed ifc in no 
onccrtain terms and the anomalies of the 
Act have been pointed oat very ably by 
Mr. K. B. Gajendragadkar of Satara. Sir 
Hatisiog Gour in the Hindu Code has also 
summarised the effects of this Act and has 
remarked that the Act has introduced a 
conundrum which he explains as follows:— 
A person who is allowed to marry as a 
Hindu after making a declambion to that 
effect loses practicdly all the rights of a 
Hindu and becomes a non-Hindu for all 
practical purposes. And all that the person 
marrying under the Act gets is, in the words 
of Sir Harising Gour, “that bo is relieved 
from the 'incubus’ of the joint family 
weighing on him/' 

To facilitate the taking of the stock it is 
proposed to refer briefly to the several 
restrictions on marriage under the Hindu 
law, so that one may easily know wbat gain 
or loss is incurred by the person marrying 
under this Act and the society in general. 

Under the Hindu law as it is understood 
today it is the lifedong union of one male 
with one or more women for the cootiun* 
ance of the family and other rights. It is a 
sacrament and not a mere contract. It is 
endogamoQS in certain respects and exo- 
gamous in others. A male can marry any 
female of bis own varna and also of the 
other varnas mentioned in the scale of the 
varnas and the old authorities are that a 
Brahmin can marry a woman of all varnas 
and the others can marry a Ssbtriya, 
Vaishya and Sbudra woman of their own 
varna and the remaining varnas next in the 
scale. But no marriage by a male with a 
female in the reverse order is valid. With 
respect to marriage by a man or a woman 
of one religion with a woman or man of 
another religion, there is do clear provision 
in the Hindu law. But, probably, as Dr. 
Eetkar has put it, such marriages were 
flowed in practice and provision was made 
for the difference of religion by the bride 
beii^ allowed to bring her own God to her 
I bouse. Kestriction on the choice 

of the mates may be on the ground of (i) 
consanguinity and affinity (ii) gotra (iii) 

Mgenic ^unds, We sbaU take these res- 
tnctioDS in order. 

Consanguinity : A man cannot marrv a 
woman who is his own sapinda. Sapinda- 
ship, 80 far as marriage is concerned, can 
be generoUy said to exten'd to seven degrees 
on the father s side and five on the mother’s 
aide. It may be that the nnmber of degrees 
may be different on either side according to 
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some opinions. But the main point to be 
noted is that there is a restriction on the 
choice of mates on the ground of consan- 
guinity. These restrictions in varying degrees 
are found in every society. And even the 
Special Marriage Act recognizes this princi- 
ple. Section 2 , el. i is material for this 
purpose. The parties must not be related 
to each other in any degree of consanguinity 
or affinity which would according to any law 
to which either of them is subject render a 
marriage between them illegal. And the 
second proviso is; — “No law or custom as to 
consanguinity shall prevent them from 
marrying, unless a relationship can be traced 
between the parties through some common 
ancestor who stands to each of them in a 
nearer relationship than that of great-great- 
grand father, great-great-grand mother or 
unless one of the parties is the lineal ances- 
tor or the brother or sister of some lineal 
ancestor of the other." Thus, there is nothing 
wrong in the restrictions regarding the 
choice of mates on the grounds of consan- 
guinity os laid down in the Sbastras. Then 
the nest restriction is that both the mates 
should not be of the same gotra. This 
restriction no doubt works hardship and it 
may be said to be anomalous to a certain 
extent. But it has been in existence for over 
two thousand years at least and there is no 
reason why it should be abandoned in a 
burry. But it is as well to sammarise tbe 
opposing points of view for clarification of 
the subject. 

It has been doubted by prominent scholars 
whether the word gotra would necessarily 
mean family. Even the number of gotras 
has been mentioned varying from four to 
twenty seven and also the number is being 
added to in tbe opinion of some. Therefore 
it is urged that this restriction should be done 
away with by the Legislature. It may also 
be urged on the same side, though it is not 
so urged up till now, that of tbe various 
restrictions mentioned in verses 62, 53, and 
G4 of Yajnavalkya Smriti (oh . 1 ) not all are 
mandatory and many of them are more pro- 
minent in breach than in observance. The 
verses run as follow : 



im?ii 

imvii 

Of the se the restriction as to crrtfVfK 
healthy, with brothers, are not re- 
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gardcd as mandatory in fcbe sense that tho 
marriage v7ould be invalid if these restric- 
tions are cot observed. Nor are the other 
restrictions viz. her not being 

previously betrothed or her being 
loveable are observed in the sense that tho 
marriago becomes void. Nor is the restric- 
tion mentioned in verse 51 viz., that she 
should be from a family not affected with 
cjontagious diseases is observed in the samo 
sense. If, therefore, out of the restrictions 
enumerated in the above verses practically 
all are not regarded as mandatory, it is diflQ- 
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cult to see why this particular restriction 
regarding gotra should be regarded as man- 
tory. But all the same this point should 
not be decided in a hurry. Dr. Pandhari- 
nath Walvalkar has in his recent book on 
‘Hindu Social Institutions' given a warning 
that in view of the modern works on socio- 
logy which give prominence to heredity, 
the Hindu scholars should look deeply into 
the methods of exogamy and indogamy and 
test the validity of their restrictions in the 
light of modern science. 

(To be contintud.) 
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The Indian Sale of Goods Act, 1930, 
(1941 Edn.), fry Osr Prakash Aggarwala, 
M.A., and assisted by N. K. lYER, M.A.. B.L, 
Published by Lahore Law Depot, Law Pub- 
Ushers and Booksellers, 5 Kacbery Bead, 
Lahore. Pages SOO. Price Rs. 7.8*0. 

This appears to bo an up-to-date 'com- 
mentary on the Sale of Goods Act. The 
moro recent cases have beon dealt with in 
tho addenda. The principles of Indian and 
English law have been lucidly explained 
with reference to relevant case law and the 
differences between tho two have been 
clearly pointed out. The appendices contain 
much useful information. The index is ex- 
haustive and well-arranged. We are sure 
that the book will be of great use to tho 
Bench and the Bar. 


The All-India Registration Manual 
incorporating tho Indian Registration Act, 
by V. SiT.lRAMA SWAMI, B.A., B.B.. Coca, 
nada. Pages about 350. Price Rs. i. 

The notes to the sections of the Registra- 
tion Act are exhaustive and contain up-to- 
date references to all rules and notiffcatious 
under the Act. The principles of law have 
been clearly stated in the Ught of the lead- 
ing decisions. All tho important rules in 
force in the several provinces have been 
included. The book is bound to be useful to 
lawyers, registering ofDcers and to the 
general public as a book for ready reference. 

Law and Procedure of Criminal Ap- 
peals, fry Nagendra Nath Bose, Publish- 
ed by Eastern Law House, Law Publishers 
and Booksellers, 15, College Square, Cal- 
cutta. Pages over 500. Price Rs. 5. 

In this book the author has presented the 


whole of the Law of Procedure relating to 
criminal appeals in a connected, continuous 
and synthetic form. The subject has been 
divided into suitable headings and sub- 
headings and the statutory provisions relat- 
ing to these have been given with exhaustive 
and critical commentary with reference to 
cases selected with judicious care and atten- 
tion. The Appendices contain a lot of useful 
informatioD such as classiBcation of offences, 
glossary of legal words and phrases, verna- 
cnlar Court terms, Latin expressions, ana- 
tomy of the human body and medical terms. 
The printing and get up of the book leave 
nothing to be desired. We have great plea- 
sure in recommending this book to the legal 
profession. 


The Law of Pleadings in British India 
with Precedents (6th Edition), fry Rai 
Bahadur P. C. AIogha, b.a.,ll.b. Pub- 
lished by Eastern Law House, Law Pub- 
Ushers, 15, College Square, Calcutta. Pages 
over 000. Price Rs. lO. 

This book needs no introduction to the 
legal profession. It has come to bo an in. 
dispensable guide on the Law of Pleadings. 
The fact that it has run through six editions 
in the course of the last 16 years shows its 
growing popularity and usefulness to the legal 
profession. In the edition under review, tho 
case law has been brought up-to-date. Several 
portions have been re-written in view of 
several new Acts and amendments since the 
last edition. Rulings reported up to April 
1940 have been incorporated. We are sure, 
this edition too will be of as groat use to the 
legal profession as the previous editions. 
The printing and get-up are quite good. Tho 
price is moderate. 


1941 Hindu Law of Marriage and the Special Marriage Act (1872) Journal 25 
by S. Y. AbhyanKAR, B.a., LL.r.., Advocate, High Court. Bombay. 

(Continued from page 24.) 


There are also other rules regarding the 
qualificafcioDS for etness to marry. Manu for 
iostance in Chap. Ill verses r, and 7 gives a 
list of types of families, girls from whicli 
should not be accepted, even though the 
families may be ever so great or rich in 
Uiue, horses, sheep, grain or other property. 
These families are : (l) Family which neg- 
lects the Dliarmas. (2) One in which Vedas 
are not studied. (3) On© in which no male 
children are born. (4) One the members of 
which (a) hare thick hair on their body 
(h) or are subject to any of the following 
homorrhoids, pthyisis, weakness of diges- 
tion, epilepsy and white or black leprosy. 

Out of these the third or fourth types of 
families have to be avoided on biological con- 
siderations. Possibly, the Smritikaras seem 
to be impressed by the influence of heredity 
on man. A maiden from a family in which 
there is a hereditary disease prevalent of the 
type mentioned above is quite likely to be 
a victim of the disease herself. Again she is 
likely to transfer it to her progeny. Similar 
considerations of the influence of heredity 
seem to have influenced the Smritikaras in 
prescribing certain other qualiflcationsalso. 

Thus, a man must not marry a girl with 
reddish hair or one who has an estra 
bodily limb or who is sickly or has no 
hair or too much hair on the body. Nor 
should he marry one who is garrulous or 
has red eyes. He must not marry a maiden 
who has no brother or whose father is not 
known, for, in the former case, there is 
likelihood of her being made an ‘appointed 
daughter' and in the latter case there is a 
likelihood of the young man's committing 
the sin of marrying either a sagotra or a 
girl born of illicit union. In short, says 
llanu : A man should marry a maiden free 
from any bodily defects, with agreeable 
name, with a gait of a han$ (swan) or 
elephant with a moderate quanity of hair on 
the body and bead, with smcdl teeth and 
delicate limbs. Any of these restrictions 
cannot be said to be mandatory and the 
marriage in disregard of these restrictions 
would not be illegal or void. 

This is broadly the Hindu Law of Mar- 
riage. It is said that in a marriage according 
to old rites there is no facility for divorce in 

tbeeventof thecouplenot agreeing.In fact it 

cannot be said that the facilities for divorce 
are an onmixed blessing even in the coun- 

tries where they are provided for. The pro. 

1941 j/4 ^ 


cedure for obtaining a divorce tliere is so 
nauseating that in decent families it is 
rarely resorted to. So much so that persons 
in public life have had to suffer because of 
their marrying a divorced woman. Such a 
couple is looked dov.n upon by the society 
itself. Therefore, it is not desii-able in the 
interest of the society to have resort to 
legislation to introduce this new feature 
without a strong and genuine support of 
the public opinion. Now let us see how far 
the Special Marriage Act as amended has 
remedied any of these difticulbles. 

ll) With respect to facility of marrying 
a person of different religion, this Act would 
not be of much use. Section 2 of the Act 
provides thus : Marriages may be celebrated 
between persons each of whom professes one 
or other of the following religions t. e., the 
Hindu, Buddhist, Sikh or Jain religion. It 
would follow from this that the marriage can 
only take place between persons professing 
these four religions only. So that the Act 
offers no facility for any indiscriminate 
marriage between pei'sons professing any two 
religions other than these. This cannot be 
an absolute gain; and if late Dr. Ketkar’s view 
referred to in the beginning is correct, there 
is no gain at all as compared with the 
Hindu marriage rites. ( 2 ) Now with respect 
to consanguinity there is practically no gain; 
because cl. i which is quoted in the begin- 
ning has adopted the prohibition of con. 
sanguinity laid down by the pei’sonal law 
of each of the parties. On the contrary, there 
may he a disadvantage under certain cir- 
cumstances in having the marriage under 
this Act in that it disallows polygamy and 
strictly insists upon monogamy. And it may 
also be noted that though Hindu law does 
not disallow polygamy, yet resort to it is 
allowed only in special cases and with rites 
specially provided for. (3) Now with respect 
to gotra, s. 2 sub-s. 4 read with proviso l 
would seem to allow such marriage, because 
proviso 1 is in these terms : No such law or 
custom other than one relating to consangui- 
nity or affinity shall prevent them from 
marrying. The prohibition of sagotra laid 
do wn by the personal law of Hindus does not 
relate to consanguinity or affinity. Therefore 
the marriage under this Act would be good. 
(4) It would also allow Pratiloma mar. 
riages. As against these advantages we 
have the following disabilities which are 
enumerated in ss. 22 to 2G of the Act. They 
are as follows : 
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Disabilities under the Special Marriage 
Act : 

(l) Marriage under the Act would ipso 
facto sever the person who marries under 
the Act from the family, (s. 22.) (2) For 
the purpose of the right to succession, the 
pei-son who marries under this Act shall 
have the same rights and be subject to the 
same liabilities, as a person to whom the 
Caste Disabilities Removal Act applies. 
(S. 23.) (3) Succession to the property of any 
person professing the religions i. e., Hindu, 
Buddhist, Sikh and Jain, who marries 
under this Act and to the property of any 
issue of such marriage shall be regulated by 
the provisions of the Indian Succession Act 
(S.24). (4) A person marrying under this Act 
shall not have any right of adoption (s. 25). 
(5) When a person marries under this Act, 
his father shall, if he has no other son 
living, have the right to adopt another per- 
son as a son under the law to which be 
is subject. The implication of this being, 
that the marriage of any person under this 
Act may be tantamount to his death so far 
as the family is concerned and the right to 
succession is given to him as an outcaste. 
He has thus to suffer these disadvantages 
in spite of his declared intention to continue 
to be a Hindu. This is clearly anomalous. 

Therefore, as one looks at this Act gene- 
rally, the advantages are not sufficient to 
compensate for the disadvantages. Besides 
the second generation of the progeny of a 
couple married under this Act, as amended 
has yet to come into esistence and their 
rights and liabilities have to come before 
the Court and therefore their fate is yet 
unrevealed. It may be arguable under this 
Act that they cease to be Hindus for all pur- 
poses and the right to succession is only 
given as an exception, and that too under 
the Caste Disabilities Removal Act, in effect 
treating him as an outcaste and the declara- 
tion of their fathers that they were Hindus 
would be nugatory as a result of the provi- 
sions under this Act. Questions may arise 
with regard to their own religion, with 
regard to their marriage with members of 
orthodox families and with regard also to 
the degrees of their consanguinity at the 
time of their marriage. And it is feared 
that the progeny of such marriages may 
form a snb-caste of its own and in this way 
add to the already existing innumerable 
number of castes. Surely this is not a very 
desirable result which was probably never 


intended by the promoters of this Act. 
It is suggested therefore to Hindu society, 
irrespective of their caste, creed, orthodoxy, 
or heterodoxy, to combine and make a joint 
appeal to the Government to repeal the 
whole Act so far as it is applicable to 
Hindus, Buddhists, Sikhs and Jains. It is 
also suggested that an effort should be made 
to have one law with respect to the marriages 
of Hindus keeping intact the principles with 
respect to consanguinity and affinity which 
are universally accepted. The proposed law 
should also provide for compulsory mono- 
gamy. To this extent there will be no differ, 
ence of opinion, as the principles underlying 
this idea are acceptable to all. The debatable 
points with respect to sagotra and pratiloma 
marriages should be decided according to 
genuine public opinion. 

There is one further suggestion to be 
made that in case a new law as proposed 
above cannot be resorted to, a law for the 
registration of Hindu marriages on the 
lines of the Farsi Marriage Act should be 
immediately passed authorising the registra- 
tion of the marriages performed under the 
old rites on a certificate signed by the priest, 
the guardians of the parties if the parties 
are minors and by two Hindu witnesses. 
This certificate should be regarded as a con- 
elusive proof of the marriage. 

It is also necessary to suggest some such 
provision with respect to remarriages which 
are not registered under the Si^cial Marri- 
age Act. One other point which doseiwes 
more attention is the international aspect of 
marriage. A marriage affects a man’s status 
and the law affecting that status must be 
enacted by Legislature of his domicile. After 
the introduction of the Provincial Autonomy 
by the Government of India Statute of 1935, 
all the provinces in British India would be 
independent states ; and any law passed 
with regard to marriage or divorce would 
have to be passed by the Central Legislature 
and if it is to be made binding on both the 
British India and the Indian India, it will 
have to be passed by the Federal Legislature 
also. Any Act relating to marriage and 
divorce passed by the Indian states would 
not be effective in British India, as well os 
amongst the different states, and curiously 
enough the international character of mar- 
riage and divorce has not been taken into 
consideration in the discussion of this 
question. 
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Those are against the extension of 
the Federal Court's appellate powers argue 
that becaxise Canada allows appeals to the 
Privy Council therefore India should do 
likewise. Let us examine this ^'Canada** 
argument a little closely. 

The counterpart of the Federal Court in 
Canada is the Supreme Court of Canada. 
Appeals lie to the Privy Council from the 
decisions of the Canadian Supreme Court 
not as a matter of right but by the grant of 
special leave by the Privy Council in exer- 
cise of the Royal Prerogative. The jurisdic- 
tion of the Privy Council vis a vis India 
will be if anything a little wider even after 
the extension of the Federal Coui‘6's appel- 
late powers. Prom the appellate decisions 
of the Federal Court, under the Govern- 
meut of India Act, 1035, appeals lie to the 
Privy Council either by the leave of the 
Federal Court or of the Privy Council. The 
granting of such leave is governed by the 
same principles as are applicable in the case 
of Canada. The language used by their 
Lordships of the Privy Council in AIR 1040 
P C 54^ in which such leave was asked for is 
almost the same as used in the leading 
Canadian case, (1870) 5 A c 115 .- From the 
original decisions of the Federal Court ap. 
peals lie to the Privy Council as a matter 
of right. In view of the fact that India’s 
population is much more numerous than 
Canada's, more appeals will be going to the 
Privy (Dooncil from the Federal Court, even 
after the esteneion of its appellate powers, 
than come to-day from Canada. This should 
re.assure those who are apprehensive that 
extension of the Federal Court’s appellate 
powers will put an end to India's connexion 
with the Privy Council. 


The Statute of Westminster gives to tb 
Dominions the right to abolish the prero 
gabive to entertain appeals from the Domi 
nion Courts. This has been done by Eirg 
As a matter of fact no appeals now go fron 
^ubh Africa and the exercise of the nrern 
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gative in (1934) A C 570^ raised a storm of 
protest and the abolition of the prerogative 
has been mooted. From the Australian High 
Court, appeals lie to the Privy Council only 
on a certiBcate by tho High Court. Such 
certificate is withheld as a matter of prio- 
ciple in all constitutional cases and granted 
only once in a while in other classes of cases. 

The extension of the Federal Court’s ap- 
pellate powers naeans that the decisions of 
the Indian High Courts which are to-day 
exclusively appalable to the Privy Council 
will be, exclusively or concurrently with the 
Privy Council, appealable to the Federal 
Court. From the State Courts in Australia 
and the provincial Courts in Canada (except 
in criminal cases) there is a concurrent right 
of appeal to the Privy Council. In no Domi- 
nion is the Central Court put in the cold 
storage and exclusive right to entertain ap- 
peals vested in the Privy Council. That is 
a state of affairs possible only in India. (It 
may be added that in 1933 tho Minister of 
Justice in Canada supported a proposal to 
abolish altogether State appeals to the 
Privy Council.) 


Why is this anomaly possible ? If some 
people are in favour of retaining this ano- 
maly it is primarily due to the fear that 
the Federal Court may not come up to the 
high sfcaodard of the Privy Council in impar- 
tiality, independence and breadth of outlook 
are misgivings about the composition 
of the (^urt when a fairly large number of 
Judgw will have to be appointed. If some 
of the recent appointments to the High 
Courts are any guide, donbts are entertain- 
ed whether the seats on the Federal Court 
Bench wiU go to the men endowed with the 
highest efficiency, integrity and indepen- 
dence irrespective of all other considerations. 

But are these the doubts and misgivings 

that are preventing the British Government 

in India and in England to undertake legis. 

lation under s. 20 G of the Constitution Act or 

13 It the silent pressure of vested interests 
m LondoD ? 
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of debts still seems to remain in a state of 
some confusion and doubt. The decision is 
an authority on the general construction and 
effect of S. ' 20 , Limitation Act, and should not 
be conBned in its scope to the particular case 
of part payment dealt with in it, because 
their Lordships stated at the very com- 
mencement of their judgment that 
this appeal raises questioos as to tbo true con- 
struction and effect of S. 20, Limitation Act (9 of 
1908), as amended by the Limitation Amendment 
Act (I of 1927). Confficting decisions in India 
have made it desirable that their Lordships should 
construe the section. 

It is clear from tlie above passage that 
their Lordships wanted to set at rest 
the conflict of opinion in India regard- 
ing the interpretation of the section, and 
therefore, though not speciflcally stated, 
any decision contrary to the principles of 
the decision of their Lordships, must be 
deemed to have been overruled, and no 
longer good law. The decision has far. 
reaching consequences, as it practically revo- 
lutionises the law of part payments, and is 
likely in its turn to form the subject-matter 
of couflicting decisions in India in the near 
future. 

Their Lordships of the Priv>’ Council in 
AIR 1910 P C C3^ had to deal with a case 
of payment by the debtor on account of an 
interest bearing debt, without appropriat- 
iug the sum paid either towards interest or 
principal. There was an endorsement on the 
note in the handwriting of the defendant, 
and signed by him : “Paid Rs. 100 today in 
this pronote, (sd.) Lai Chand Bahri, 24tb 
January 1938.” The pronote \Yas executed 
on 4th February 1930 for Bs. 18,500. Their 
Lordships, approving the opinion of the 
learned Chief Justice iu the Full Bench 
case of Allahabad, A I R 1985 All 940- which 
was also a case of an “open payment” of 
this sort, i.e., where the debtor made no 
appropriation either towards interest or 
principal, held that it cannot be treated as 
a payment of interest "as such” as required 
by S. 20. Their Lordships said that the 
words “as such” had long been given a set- 
tied meaning, involving that the intention 
of the debtor must be shown to have been 
that the payment should go towards inter- 
est, and that the words have lost nothing 
of their previous meaning. The intention of 
the debtor being the decisive factor, appro- 
priation by the creditor towards interest 
cannot make it a payment of interest “as 

2. ('85) 22 A I R 1985 All 94G : 159 I O 3S7 : 58 
All 261 : 1935 A L J 1029 (F B). Udaypal Singh 
V, Lakshmi Chand. 
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such” to save limitation under s. 20 . Their 
Lordships however said 
that the intention of the debtor may be proved 
not only by statements made by him at the time 
of payment, but in any other manner and may 
clearly appear from the circumstances of the case. 

So that the “open payment” can be 
treated as a part payment of the princi- 
pal, the other type of payment mentioned 
in s. 20; their Lordships said that the words 
"as such” not having been used by the 
Legislature iu coDoexiou with it, and hence 
the debtor's intention not being material, 
either of the two contingencies must exist, 
an appropriation of the amount by the ere- 
ditor before the period prescribed, or the 
payment e.xceeding the interest then due. 
Their Lordships also laid down that the 
character of the payment, as intended to go 
towards interest or principal need not ap- 
pear by the writing, nor must it be ascer- 
tained or ascertainable at the date of the 
payment, and rejected the “old rule,” that 
it is the right of the creditor to have pay- 
ments treated in account as liquidating the 
interest before the principal, and also the 
argument that a payment on general account 
must either be a paymeut of iuterest os 
such or a part payment of the principal, 
os “there are additional possibilities as well.” 
Their Lordships decreed the suit, treating 
it as a part payment of principal, as they 
found from accounts thatthecreditor appro- 
priated the amount towards principal before 
the prescribed period of limitation. Their 
Lordships observed as follows: 

There are indeed four possibilities as to the 
debtor's iDtention— (1) intention that the sum 
paid should go against interest, (2) that it should 
go against principal, (S) that it should go both 
against interst and principal, and (4) no intontioD 
of appropriation as between interest and principal. 

Of these fonr ty pesof payment, the first two 
clearly save limitation under S. 20, and their 
Lordships having clearly expressed their 
opinion regarding the fourth, the position 
of a payment of the third type, expressed 
to go against both principal and interest, is 
left in doubt. Besides, the law on the sub. 
ject of part payments and their saving limi- 
tation would have been extremely clear and 
self-contained had their Lordsbiijs consi- 
dered the question whether the part pay- 
ment, which is useless to check limitation 
under S. 20, is useful under S. 19 as an ac- 
knowledgment, coustruing both the sections 
together. Could it be relied on as an ac- 
knowledgment under S. 19, the fact that it 
is useless under s. 20 is a matter of little 
significance, and such reliance dispenses with 
the necessity to investigate into intentions of 



^941 PART PAYMENTS 

debtors and appropriations by creditors, to 
prove which unscrupulous litigants are most 
likely to lead Courts into mires of false and 
fabricated oral and documentary evidence, 
the scope for which must be completely 
eliminated if possible. Had their Lordships 
considered the question and come to the 
conclusion that the payment can be treated 
as an acknowledgment, the trouble and time 
of making a detailed examination of the 
voluminous accounts would have been saved. 

The question therefore is what is the 
effect of S. 20 on a payment of the third 
type, when the debtor expresses that it goes 
against both interest and principal, a very 
common form. Can it be treated as a pay. 
inent of interest "as such" or as part pay. 
ment of the principal, simply because the 
debtor expressed it to go both against in- 
terest and principal, apart of course from 
the question of proof aliunde of bis inten- 
tion and the creditor's appropriation, and 
also supposing that the payment is insuffi. 
cient to discharge completely either of them ? 
The question arises how much is intended 
to be appropriated towards interest, and 
bow much towards principal. That being 
not clear, it is equivalent to expression of no 
intention, because there will 1 m a thousand 
possibilities in making the appropriations, 
many inevitably being contrary to the deb- 
tor’s intention. The speciffcation by the 
debtor, so that a payment can be treated os 
a payment of interest as such, must be so 
clear as to completely exclude the creditor’s 
right of appropriation os he likes; be should 
have no option but to follow the debtor’s 
instructions. It was said in A I R 1985 ALL 
94G* that 

the debtor should distinctly appropriate it towards 
interest and inform the creditor that be is doing 
so, so that the creditor thereafter may not havetbo 
option of appropriating it towards the principal. 

The principle applicable has been clearly 
stated in 43 I c 812* thus : 

In other words, the payment must be of an 
unambiguous character. If the payment is of an 
ambiguous character and it is merely open to the 
to make an appropriation according to 
choice, the payment cannot bo treated as a pay- 
ment ol interest as such. 

So ifc wnnot be treated as a payment of 
interest as such.” For want of a definite 
and unequivocal specification of the debtor’s 
intention that a particular sum should go in 
discharge of partof principal, and on account 
of the expressly rejected theory that because 
lb is not a payment of interest it must be a 
payment of principal, such an ambiguous 

: 48 1 0 812 : 27 
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Iiayment expressed to go partly against in- 
terest and partly against principal, cannot 
be treated as a part payment of principal, 
which undoubtedly it would be only if in 
fact the creditor makes an appropriation of 
any definite sum in time towards principal, 
or it exceeds the outstanding interest. Thus, 
such a payment is clearly equivalent to an 
"open payment’’ and does in no way stand 
on a batter footing and is subject to the 
same law. The expression “principal and 
interest’’ is synonymous with “debt," and 
is only its elucidation. 

The next question is whether tlie “open 
payment.” or payment expressed to bo 
partly towards principal and partly towards 
interest, {which has been shown to be prac- 
tically identical with an open payment) can 
be treated as an “acknowledgment” within 
the meaning of S. I'J, so as to be capable to 
check the statute of limitation. 


This leads us to the question what is an 
acknowledgment. The provision relating to 
acknowledgments is contained in S. 19, which 
does not define the term, but according to 
which an acknowledgment (i) in writing (2) 
signed by the debtor, (8) in respect of a 
particular debt, (4) made before the expira- 
bion of the prescribed period of limitation, 
would give a fresh startiug point of limita- 
tioD, for realizing that debt, and it is stated 
in Explanation I that it need not specify the 
exact nature of the debt, and may be coupled 
with a refusal to pay, i.e.,it is nob necessary 
that there should be a promise to pay. It is 
nobbing more than a simple admission of a 
debt. It has been clearly stated in 83 Cal 
1047* that the word ‘acknowledgment’ is not 
a word of art nod must be construed in its 
plain literal sense, and that the acknowledg- 
ment relied upon need not be express but 
may be implied from-tbe circumstances of 
each case, and from the language used. That 
an acknowledgment must ^ of a subsisting 
liability, and that it need not be expressly 
made but can be a matter of inference or 
implication bod been stated in sevei'al later 
decisions in India following the above Privy 
Council case : A I R 1922 Mad 104,® AIR llKl 
Mad 286,® AIR 1027 Mad 219,^ AIR 192G Nag 


4. {’06) 33 Cal 1047 : 2 N L S 180 : 83 I A 165 : 
4 0 L J 04 : 10 0 W N 874 {PO), Maniram Soth 
V. Seth Bupohand. 


o- V AIK 1922 Mad 104 : 70 10 576 : 4o ^Mad 
448: 42 U L J 208^ Kaudosnami v. Sappamoial. 
6* (’24) 11 AIR 1924 Mad 280 : 77 1 0 740 : 4G 
Al L J 1, Official Assignee v. Subramoia Iycr» 

100 10 10: 50 Mad 
648 : 61 M L J 866, Bwaminatha v. Subbatama. 
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252.® AIR 1930 Oudh 07® aud AIR 1920 Sind 
264.’° Again, with regard to the construction 
of S.19, it is said that, 

it is but just and reasonable that the section 
should be construed so as to afford every possible 
support to a just and lawful claim against an 
unjust and unconscionable resistance to thatclaim ■ 
AIR 1925 Jlad 675,11 

and that 

a construction farourablo to the plaintiffs should 
be placed as far as possible: AIR 1930 Mad 991.13 

Therefore having regard to the above 
principle of liberal construction of the sec- 
tion, and the permissibility of drawing an 
inference of an acknowledgment of subsist- 
ing liability from the language employed 
and the circumstances, what is the logical 
inference that is deducible from a part pay. 
ment, (i) with an endorsement by the debtor 
on the back of the instrument evidencing 
the debt, and (2) signed by him, (3) before 
the expiration of the prescribed period, (4) 
stated to be paid under the debt or towards 
the principal and interest, (5) the payment 
being sufhcient to discharge completely 
neither the principal nor even the interest, 
and (c) there being no denial of liability to 
pay the balance, (7) nor a statement that it 
was in full discharge, and also (6) accom. 
panied by the fact that the debtor allows, 
even after the payment, the instrument to 
be in the custody of the creditor? It obvi- 
ously satisfies completely all the four essen- 
tial requirements under S.19 for a valid 
acknowledgment of liability enumerated 
above, and leads to the only irresistible con- 
elusion that the debtor admitted bis liability 
by necessary implication to pay the balance. 

It therefore follows that the part payment 
under a debt, even without any specification, 
endorsed on the back of the instrument 
evidencing the debt, and signed by the 
debtor before the period of limitation pres- 
cribed (a payment of the type considered in 
AIR 1940 P c G3,’ or an ambiguous payment 
towards principal and interest) has always 
to be interpret^ as an acknowledgment of a 
subsisting liability, coupled with an implied 
promise to pay the balance, which will save 
limitation under s.19. This is the view 
which at once appeals both to one’s com- 
mensense and sense of equity. 

8. (•2G) 13 A I R 1926 Nag 262 : 91 I C 402, 
Ragholwi V. Gopi. 

9. (’30) 17 A I R 1930 Oudh 67 : 5 Luck 448 : 6 
OWN 948, Balbbnddar Singh v. Shoo Peari Lol. 

10. ('26) 18 AIR 1926 Sind 264 : 96 I 0 79 : 21 
SLR 830, Gordbaudas v. Firm Gokal Khataoo. 

11- (’25) 12 A I R 1926 Mad 678 : 91 I C 838, 
Kambil Atchutan v, E. Abdu. 

12. (’30) 17 A I R 1980 Mad 991 : 128 I 0 867 : 

61 Mad 446 : S9ML J 881, Sesbayya v. Subbadu. 


AND LIMITATION A. J, 

This view is also supported by several 
decisions. In 40 Mad 69S.‘^ which was a case 
of an open payment endorsed and signed by 
the mortgagor on the back of the mort. 
gage bond, it was laid down that Ss. lo and 
20, Limitation Act, are independent of each 
other and not mutually exclusive, and that a 
payment which is useless under s.20 may 
nevertheless save limitation under s. 19 as an 
acknowledgment. Srinivasa Iyengar, J.,said: 

I coDstrud the endorsement as meaning that the 
debtor made a part payment of the amount due on 
the bond (on that day over Rs. 1500 was due as 
shown on the bond) which is certainly an acknow. 
lodgment that more money was due. 

This case was followed in A I R 1923 Bom 
239,^* which is also a case of an open pay* 
ment endorsed and signed on the back of 
the pronote, and in which it was thus 
observed : 

I think thb an ondorsemeot by which the pro- 
misor recorded that ho had paid Rs. 671-12.0 
against the liability which stood against his name 
on the promissory note, and consequently he ad- 
mitted his liability to pay the balance. It seems to 
me that as a mat ter of common law an endorsement 
on a promissory note by the promisor is an ac- 
knowledgement of liability. 

40 Mad C9S^^ was also followed in A I R 
1926 Nag 252,^ wherein it was thus stated : 

The payments made have not fully satisfied either 
bond, and had tbUboen theinteutionof the parties, 
a specific reference thereto would have undoubtedly 
appeared in the endorsement. The only reasonable 
implication to be put on the endorsement is that 
the defendant .... admitted by implication that 
the balance due under each bond was still owing 
by him. 

In A I B 1924 Mad 123.’® it was decided 
that a part payment of interest and prin- 
cipal saves limiktion under S. 19. In air 1935 
Mad 371,’® Venkatasubba Eao, J., following 
the English decision in (1882) 19 Ch D 639,’^ 
observed as follows : 

1 think it must bo regarded as a fundamental 
principle that the Statute is not checked unless the 
part payment is made as an admission of a right 
in the recipient in the balance of the debt; in other 
words the payment must be such as to amount to an 
acknowledgment of liability .... It is said that the 
principleon which a part payment saves the Statute 
is that it admits a larger debt to be duo at the time 
of the part payment ; in other words, it recognizes 
or affirms the indebt^ness. It would no doubt be 
unsafe to construe or give effect to the provisions 

13. (U7) 4 AIE 1917 Mad 805 : 3$ 1 0 240 : 40 
I^fad 698, Venkata Krishniah v. Subbarayudu. 

14. (’23) 10 AIR 1923 Bom 239 : 72 I 0 249 : 47 
Bom G82 : 25 Bom L R 144, Gauosh Narbar v. 
Dattatraya Pandurang. 

15. ('24) 11 AIR 1924 Mad 123 : 74 I C777, Rama- 
krishna v. Piebandi. 

16. (’35) 22 AIR 1935 Mad 371 : 157 I 0 259 : 68 
M L 7 78, Appaswami v» Morangan. 

17- (1882) 19 Ch D 589 : 51 1/ J Ch 394 : 46 L T 
856 : SO W B 327, Harlock v. Ashborry. 
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of ED Indiao Sutntd id tbe Hght of tbe English 
principle, tut the English Judges hare poipied out 
that it is a principle of universal applicaticn and 
does not depend for its validitT opon the wording 
oi a particular enactment. If a debtor makes a par- 
ment which the evidence disclcses is only in part, 
there being nothing in the circumstances to show 
that he was unwilling to treat it as a part payment, 
the Court may, and does, rery properly infer that 
the parment implies an admission of a right in 
the payee to the balance of the debt. Thus from a 
part payment onaccorDpanled by an express denial 
cr repudiation an admission of right may be inferred. 

IdAIB 19o 6 Mad 616^^ an endorsement of an 
open part payment was treated as a dennite 
acknowledgment oi liability, though not 
satisfying the reqoiiements of S. 20. air io 37 
Xag 304,” AIR 1935 Bang ?4,-> .UR 1035 Bang 
40i*'and AIR 1939 Bom 252” are other cases fol- 
lowing 40 Had C35,” and treating an open part 
payment as an acknowledgment of liability 
for the balance due on the bond under s. 19 , 
thongh it is stated to be useless asa part pay- 
mentanders. 20 . SomeAllahabad cases sound 
a contradictory note. They state that such a 
payment, being nseles under S. 20. cannot be 

18. cas) 23 AIB 1336 ilad 616 : 163 I C 803, 
ChEndukutti r. Moosud. 

19. (’37) 24 AIR 1937 Nag 304 : 170 1 C 213 : ILB 
(1937) Nag 374, SooderlEJ v* Bisahoo. 

20. (*38) 23 AIR 1938 Bang 64:175 I C 560: 1937 
B L B421, Khsi Viswanathan r. Lakshmanan. 

21. (*38) 25 AIB 193S Rang 401 : 1781CS69: 
1933 R L B 694, U Tun Maong v. ib Choy. 

22. ('39) 26 AIR 1939 Bom 252 : 182 1 C 9« : 41 
Bom L B 455, Tsywali y, Garabud Sadu. 


treated as an acknowledgment of liability for 
the balance due on the bond under S. 19 , bat 
can be so treated only in respect of the sum 
actnally paid, but of nothing more : AIR 1933 
ALL 453, followed in AIR 19S5 ALL 046,^ and 
AIR 1939 .^LL ITT.-* In AIR 2933 ALL 177,-* 40 
MadOOf^^and AIR 1923 Bom were referred 

bo and di^nted. and it was also stated that 
the learned Jndges in the latter decision 
which followed the former were guided by 
the Common law of England. The decision in 
AIR 1933 .ALL 453^ is really distinguishable, 
and has also been distinguished in a i R1937 
Nag 334^^ and a i R 193S Rang and AIR 
1935 ALL 946- is distinguished in A I R 1939 
Bom 262.“ Therefore, from the above review 
of tbe case law, it may be concluded that the 
preponderance of judicial opinion is in favour 
of the view that a part payment without 
an unambiguous specification of intention, 
though useless under section 20 , gives rise 
to a nec^sary and logical inference of the 
acknowledgment of a subsisting liability, 
coupled with an implied promise to pay the 
balance, and hence can save limitation under 


s. 19, It It satisnes tbe 
writing and signature. 

(To b€ eontinu^dJ 


requirements of 


23. (*33) 20 AIB 1933 All 453 : 144 I C S99 : 55 
All 682 : 1933 A L J 930, Ram Prasad t. Binaek. 

24. {‘39) 26 AIB 1939 All 177 : ISO 1 C 535 : ILR 
(1939) AH 200 : 193S A L J 1233, Ishri Prasad v, 
Chaodrabhan Prasad. 


For Necessary Aotion (Speeches and 
Jadgments of Sir Douglas Young, Chief 
Justice, High Court of Judicature at 
Lahore) Yol. 2. Ediud by Shbi Ram, 
B.A., LL.B., Advocate, Allahabad, and M. 
Kulkabni, B.A., LL.B.. Editor. Indian 
C««, Lahore. Published by Indian Cases 
Pages 164. Price Rs. 2-8-0. 
This book is a supplement to the one 
^bhsh^ in 1938. Since 1933. the Hon’ble 
uahce Young has delivered many impor- 
cant Md instructive speeches and judgments 

compUed and pub- 
in this book. As observed by us 

published 

■ I>ongla 8 has been taking keen 
mWt m sev^ things, viz., removing 

“rears among the 

or to^ by the poUce or any dis- 
W or fraudulent act on the pit of 
W position of trust a^rea- 

His * k® ^^cout movement, etc. 
aw Lordship has identified himself so much 
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with the Boyscout movement that he has 
been called tbe “Scout Judge." Besides the 
important public utterances and judgments 
of his Lordship, this book contains in the 
form of a ‘^’ar Diary an account of the 
thrilling experiences of Lady Young and her 
ultimate escape. We are sure that this sup- 
plementary volume also will be read with 
great interest by the public at large. As the 
profits made out of tbe sale of this book 
also are going to be utilized for the better, 
ment of the boys of India to whom it is 
drficated, we trust tbe pnbUc will extend 
their patronage to this book also as they 
appau to have done in a large measure to 
the first volume. The printing and get-up 

P"®® moderate. 

Select Engheh Cases, i9M, by R. Kara. 

YANASWAMI IyEK. B.A., B.L. PubUshed by 
the Madras Law Journal Office. Mylapore. 
aladras. columns. Price Rs. 4 . 

^0 Indian cases reported in all the im. 
portant legal journals and select English 
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cases have been digested under appropriate 
headings and sub-headings. As usual, the 
Table of Cases digested and Index of Cases 
followed, overruled, etc., are also given. 

The Law of Arbitration in India, by 
Sii.AMBHU Dayal Singh, m.a., ll.b., 
Azamgarh. The Book can be had from 
Allahabad Weekly Reporter Office, Indian 
Law House, Allahabad (U. P.). P.ages 422. 
Price Rs. 5. 

In this book the author has presented an 
exhaustive and analytical commentary on 
the Arbitration Act, lOiO. The principles 
have been clearly expressed in the light of 
the Indian and relevant English rulings. 
The entire law of arbitration and allied 
subjects have been dealt with in the Intro- 
duction. The Appendices contain the re- 
pealed enactments viz., Sch. 2, Civil P. C., 
and the Arbitration Act, 1890, the Arbitra- 
tion (Protocol and Convention) Act, 1937, 
the English Arbitration Acts and extracts 
from the Civil Justice Committee Report 
of 1924-1925. We are sure that the book will 
be found to he of great use to the legal 
profession. 

The Indian Income-tax Act, by A. C. 
Sampath Iyengar, b.a., b.l.. Advocate. 
High Courts, Madras and Bangalore. The 
book can be had from the Madras Law Jour- 
nal Office, Mylapore, Madras. Pages over 
900. Price Rs. 10-8-0. 

This appears to be the latest commen- 
taryon the Income-tax Act as amended up- 
to-date. The priciples of law on the subject 
have been stated with suitable illustrations 
wherever necessary. The case law has been 
brought up to the end of 1940. In citing 
cases, reference has usefully been given to 
I. L. B., A. I. R. and to I. T. C. or I. T. R. 
Reference to the particular page of the 
judgment is also given where the judgment 
extends over several pages. The Appendices 
contain the Central Board of Revenue Act 
(1924), the Excess Profits Tax Act (1940), 
Income-tax, Rules, etc. The book is bound 
to meet with a good reception at the bands 
of the Bench, the Bar and the Income-tax 
Department. The printing and get-up are 
good. 

Leading Cases on Hindu Law, by 
Lalla Rama Tewari, b.a, ll.b., Advo- 
cate, Allahabad. The book can be had from 
Ram Narain Lai, Law Publisher, Katra 
Road, Allahabad. Pages 650. Price Rs. 8. 

In this book, the author has collected 86 
select decisions of the Privy Council on 
Hindu law and explained the principles 


A.I.R, 

laid down in them. He has considered these 
decisions under main chapter headings. 
Each judgment has been dealt with under 
four distinct heads, namely, (i) Facts ( 2 ) 
Points involved (3) Decision and (4) Com. 
ment. He has also referred to the original 
texts of the Smritis and the commentaries 
wherever necessary. The Appendix contains 
a brief note on the principles of interpreta- 
tion of texts as laid down by the Smritis 
and the Purva-Mimansa of Jaimini. The 
book is bound to be very useful to lawyers 
and students of Hindu law. We may, how- 
ever, point out that the addition of an index 
at the end and the giving of pages of the 
body of the book where each case is con- 
sidered under the Table of Cases (with main 
principles laid down) also would have greatly 
facilitated reference to the book. 

The Arbitration Act. 1940, by N. L. 
Gupta, b.Sc., ll.b., U. P. C. S. (Judicial). 
The book can be had from Law Publishing 
House, 33, Sheocharan Lai Road, Allahabad. 
Pages over 300. Price Rs. 5. 

This is yet another commentary on the 
Arbitration Act, 1940. The principle and 
scope of the sections have been explained 
with reference to the case law and reports 
of the Select Committee and the Civil 
Justice Committee of 1925, the full texts 
of which are given in the Appendix. The 
English law on which this Act is mostly 
based is also given in the Appendix. The 
Arbitration Act of 1899 and Sch. 2 , Civil P . C., 
which have been repealed by the Act of 1940 
and the Arbitration (Protocol and Conven- 
tion) Act, 1987 have also been usefully in- 
cluded in the Appendix. The book will be 
found useful by lawyers and others who 
have something to do with the law of 
arbitration. 

The Law of Hundis and Negotiable 
Instruments (4th Edn.) by Chibanjiva 
Lal Agarwal, m. a., ll.b., Advocate, 
Lahore. Published by The University Book- 
Agency, Law Publishers, Kacheri Road, Post 
Box 257, Lahore. Pages 480. Price Rs. 5-8-0. 

In this edition, the author has revised the 
commentary and made it exhaustive and up- 
to-date. The principles of law have been 
stated in clear and concise language with 
suitable illustrations where necessary. The 
book is bound to retain its popularity with 
the students of commercial law and the legal 
profession. The printing and get-up leave 
nothing to be desired and the price is 
moderate. 
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by Kachuby Hanumantha Rao, Pleader, V izianagram. 

(Continued from page 31.) 


The last question is how far is the above 
opinion good law at present. On a study of 
the cases referred to above, whichi treated a 
part paynjent as an acknowledgment, it will 
be plain that they are all based on the 
English theory, whether specifically referred 
to or not, that a payment of a part of a debt 
implies an acknowledgment of existing lia- 
bility coupled with a promise to repay the 
balance. That is undoubtedly the most equi- 
table doctrine, which has been stated by 
specific reference to English authorities in 
A I B 1935 Uad 371^” to be a doctrine of uni- 
versal application, but unfortunately this 
doctrine and this Madras decision have been 
specifically dissented from in the Privy 
Council case in A i R 1940 p C C3.' AIR 1933 
ALL 453” decided that a part payment can- 
not be treated by implication as an acknow- 
ledgment of liability in respect of the balance 
due, sufficient to save limitation under S.IO, 
and this decision was followed in A 1 R 1035 
ALL 94G,* which was approved by the Privy 
Council in A I R 1940 P C 63.‘ Therefore, it 
follows from the Privy Council case that an 
open or ambiguous part payment cannot 
save limitation under S. id; and it also seems 
to follow that Ss. 19 and SO, Limitation Act, 
are not independent of each other, because 
an. express acknowledgment not being an 
absolute necessity under S. 19, and the gene- 
ral rule of construing the Act, being io favour 
of the plaintiff, there does not appear to be 
any valid reason why such a part payment 
should not be regarded as an acknowledg- 
ment. This construction, that S3.19 and 20 
are interrelated, seems' to be the proper 
one, because the effect of treating every 
part payment, not satisfying the require- 
meats of s.20, but satisfying the require- 
ments of writing and signature, as an 
acknowledgment under s.io, as in the cases 
referred to, is to completely make s.20 re- 
dundant and nugatory, a disability imposed 
under 8.20 being removed by s. 19, thus 
making the two sections apparently incon- 
sistent with each other. 

The decision in a I R 1940 p o will also 

reduced toa dead letter. Such a construe- 
tion runs counter to the weU.established 
canoM of interpretation of statutes. Such a 
construction should nob be placed on any 
part of an enactment as would nullify or 

any other portion of it. 
ihe Courts should construe the provisions 
19(1 7/5 


of a legislative enactmeot in such a way as 
not to impute inconsistency to the Legis- 
lature. Where the provisions are reconci- 
lable, the Courts should try to reconcile. 
They should not attach much importance 
to a single phrase or clause in one section 
and overlook the clear provisions in other 
sections : A I R 1027 Mad 1G3.” In inter- 
preting the different provisions of a statute 
every attempt should be made to avoid in- 
consistency : A I R 1927 Nag 13-2'® and AIR 1928 
Sind 149.*^ One section cannot be used to 
defeat another section unless it is impossible 
to effect a reconciliatiou between them : 
A I R 192-2 P C 17.” 

The general rule is that due effect should 
be given to every part of a statute : A I R 

1922 Bom 247.” Applying this rule of con- 
struction of harmony between the different 
parts of the statute and avoidance of incon- 
sistency, it seems to be reasonable and con- 
sistent with the intention of the Legislature 
that s. 19 deals generally with all types of 
acknowledgments, a special provision hav- 
ing been enacted in S.20 relating toa parti, 
cular type, that relating to part payments, 
a part payment being itself indicative of the 
existence of some still further liability. 
This interpretation completely reconciles 
the two sections. Thus interpreted, s. 20 
overrides S. 19, because the ordinary rule is 
that when there are two provisions in a 
statute one general and the other special, 
the latter must be applied in preference to 
the former : a I r 192S Lah G09” and AIR 

1923 Mad C09.*‘ The principle, generalia 
specialibus non derogant,specialia derogant 
generalibus, has been recognized and as ob- 

25. (-27) 14 AIR 1927 Mad 163 : 99 1 0 241 ; 50 
Mod 300 : 61 M L J 719, Bangiah v. Appajirao, 

26. (’27) 14 AIR 1997 Nag 182 : 99 I C 635 : 28 
N L B 20, Atmaram v. Ganpathi. 

27. (’28) 16 AIR 1928 Sind 149 : 111 I 0 865 : 29 
Cr L J 915 : 22S Li R 849 (PB), Pmporor v. Jiand, 

28. (’23) 9 AIR 1922 P C 17 : 66 I 0 853 : 44 All 
186 : 49 I A 60 : 25 O 0 8 (PO), Md. Sher Khan v. 
Swami Dayal. 

29. (*22) 9 A I R 1922 Bom 247 : 69 I 0 19 : 46 
Bom 663 : 24 Bom L R 178 (F B), Muljl Tribho- 
vaa V. Dakot ^luidcipallt;. 

30. (-28) 16 A I R 1928 Lah 609 : 111 10 175 : 9 
Lah 701 : 30 P L R 60 (P B), Khan Gul v. 
Lakha Singh. 

SU 03S) 10 A I R 19S3 Mad €09 : 73 I 0 168 : 24 
Or L 1 517 : 4$ Mod 449 : 44 M L J 667 (7 B), 
Varisai Rowther v* Emperor. 
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served in A i R 1923 Cal 507^* by Mookerjee J., 
illustrations of the doctrine that general provisions 
do not derogate from special provisions, but that 
the latter do derogate from the former are by no 
means rare. 

For these reasons it has to be submitted, 
with duo respect, that the above referred to 
consensus of judicial opinion cannot now 
be considered as good law, and therefore it 
follows that S. 19 is not at all applicable to 
part payments, and a part payment which 
is useless to check limitation under s. 20 
cannot be allowed to do so by interpreting 
it as an implied acknowledgment of liabi- 
lity under S. 19. This interpretation of Ss. 19 
and 20 will undoubtedly affect a large body 
of unfortunate creditors in this country, as 
the endorsements “paid towards this debt” 
and “paid towards principal and interest” 
are practically the only two forms in actual 
practice. It looks rather extremely unjust 

32"."(’23r 10 A I R'l928~Car507"r73IC 17 : 37 
C L J 108 : 27 C W N 210, Md. Mozabaral 
Ahmad V. Md. Azimaddln. 


A. I.R. 

to punish a considerable section of the pub- 
lie on account of a defectively drafted legis- 
lative enactment, which naturally placesthe 
public in doubt, which is no wonder, when 
even the most eminent lawyers and Judges 
are not agreed as to its exact meaning. In 
1929 Coutts-Trotter C. J., said : 

I have always regarded the Limitation Act as 
the worst drafted piece of legislation, which it has 
been from time to time my great misfortnne to be 
compelled to construe : A I R 1929 Mad 252.33 

In A I R 1940 P C C3* it is thus remarked: 

It is not very clear why the Legislature should 
have hesitated to drop the words "as such," and 
it may well be that the difEculty could best be 
rcsolv^ by their omission. 

It is high time that the Legislature should 
amend the section as suggested above mak- 
ing every part payment sufficiently potent 
to save limitation, and declare the amend- 
ment retrospective. 

33. (’29) 16 A I R 1929 Mad 252 ; 118 I 0 775 : 52 
Mad 590 : 56 M L 3 555, Palaniappa v. ValU- 
ammai Achi. 


Child Marriage Restraint Act 

by K. B. Gajendragadkar, b.a, (hons.), ll.b., Pleader , Satara City . 


In 42 Bom L R 857^ the Bombay High 
Court has given a very important decision 
in connexion with S. 5, Child Marriage Res- 
traint Act. The bride in the case was above 
fourteen years of age, the minimum fixed 
by the Act for the girls. The bridegroom 
however was less than eighteen, the limit 
fixed by the Act for men. The trying 
Magistrate at Eaira convicted the father of 
the bridegroom under S. 6 of the Act but 
convicted the father and mother of the 
bride as well as the priest under S. 5 of the 
Act. On appeal, the ^ssions Judge, Nadiad, 
took the view that section 5 of the Act con- 
templates only punishment of those who 
solemnize a child marriage such as priests, 
kazes or vakeels, who being strangers are 
entitled to raise the defence that they bad 
reason to believe that the marriage was not 
child marriage. The proper section, which 
applies to parents is S. G. The Sessions Judge, 
therefore, set aside the conviction of the 
parents of the girl who was above fourteen 
years of age. On appeal against this acquittal 
by the Government, the High Court upheld 
the view of the Sessions Judge, This deci- 
sion of the Bombay High Court sets at rest 

1. (’40) 27 AIR 1940 Bom 863 : 1 LB (1940) 
Bom 709 : 42 Bom L R 657, Emperor v. Folabhai 
Bhulabhai. 


in a way the confilct between the decisions 
of the Madras High Cloart and Nagpur J. C.'s 
Court on one hand and the Allahabad High 
Court on the other. According to Madras 
(AIR 1937 Mad 490)* and Nagpur (AIR 1932 
Nag 174)* view, parents and guardians of the 
minor who contracts child marriage can be 
punished under S.6 only and not under S. 6 
which applies to priests and strangers. Bat 
according to Allahabad view (AIR 1936 ALL 
11,*) S.5 is wide enough to include parents 
and the offence contemplated under S.6 is 
distinct from the one under S. 5. 

The question in the case under consi* 
deration was whether making “kanyadan” 
( ) constitutes “performing, conduct, 
ing or directing a child marriage” within 
the meaning of S.5. According to Hindu 
Sbastras, the marriage ceremonies have two 
aspects, one secular, another spiritual. The 
essenti^ ceremonies are : (i) the gift of the 
bride by the father or any other person act. 

2. (’87) 24 AIR 1937 Mad 490 : 168 1 0 723 
Or L J 694 : 1 L B (1937) Mad 854, Public Prose- 
eutor T. ThamaDDA Ballajja. 

(*S2) 19 A I B 1932 Nag 174 : 142 1 0 277 : 28 
N L B 302 : 84 Cr L J 811, Oanpatrao Devaji 
Emperor. 

4. (’36) 23 A I R 1936 All 11 : 168 1 0 1007 : 68 
AU 402 : 86 Or L J 1483 : 1985 ALT 1166, 
Monfilii Ram ?. Emperor. 
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ing for the father to the bridegroom kaowD 
as “kanyadaD," (2) invocation of the invin. 
cible powers and the propitiation of them 
through the sacred fire — vivahaboma — 
{RTO fhl) and (3) the bridegroom and bride 
walking together seven steps (saptapadi) 
uttering the sacred marriage vow, to be com. 
plementary and loyal to each other in the 
vicissitudes of life and to share in common 
dharma VR (piety) artha sril (material pros- 
perity) and kama gjm (joys of life). Now of 
these three essentials, the first, namely 
kanyadan is purely a secular act, whereas 
the second and the third, namely vivaha- 
boma and saptapadi constitute what may 
be called the spiritual part of the marriage 
ceremonies. These two rituals only consti- 
tute really the solemnization of marriage. 

In these ceremonies the parent or guar, 
dian of the bride has much less to do than 
the bridegroom himself. While parents' func- 
tion stops with the making of the gift, the 
bridegroom takes part in the ‘boma as well 
as saptapadi, i. e., solemnization of the 
marriage. Thus, technically looking to the 
wording of the section the parents of the 
bride cannot be said to “perform, conduct 
or direct” the marriage. Such, in brief is 
the legal position. To a popular mind it does 
.seem queer that the parents of the girl who 
arrange her marriage with a hoy under 18 
years of and give her in marriage to 
him should be regarded as less culpable than 
the poor priest who acted professionally and 
recited the mantras just for the gain of few 
rupees II It is true that in the strict legal 
sense, the parents of the girl in the case 
under discussion cannot be convicted under 
-S. 5 of the Act, but the question is whether 
they could not have beeu convicted under 
,S. c of the Act which applies to parents. 
Section 6 of the Act prescribes the punish, 
meat for parents or guardian concerned in 
child marriage. That section reads thus : 

(1) Where a miaor contracts a child marriage, 
any person having charge of tho minor wbotbor as 

pawuts or guardian who does any act to 

■promote the marriage or permits it to be solemnized 
or ^“gently fails to prevent it from being solem- 
nized. shall be punishable. 

of this Motion, it shall be 
presumed where the minor has contacted a child 

W. ® charge of such minor 

In this case the girl is stated to be above 

» So. though she is not 

ohdd m the eye of the Act yet she is • 
neTOrthelera minor” for minor has been 
defined in the Act as a person of either sex 


who is under eighteen years of age. So clearly 
the parents of the bride in the case in which 
the bride is the minor can be guilty under 
S.0 of the Act. For it can be said, that the 
parents, having her charge negligently failed 
to prevent the marriage from being solem- 
nized. In 42 Dom L R 857,* the case under 
discussion, it is stated that the boy Indulal 
was born on 26tb January I92i, bub the girl 
is stated to be only "above fourteen years of 
age.” She is certainly not a “child” in the 
eye of the Act. Her birth date unfortunately 
is not given. But if she is under eighteen 
years of age and hence a minor in the eye 
of the Act, it is submitted that on the strength 
of the ruling in A I R 1932 Nag 174^ at p. 177 
the parents would have beeu guilty under 
S. G of the Act. The words ‘‘when a minor 
contracts a child marriage” in s. 6 of the Act 
having been interpreted more liberally than 
the language warrants, they are understood 
to include a case where a child marriage is 
contracted not only by a minor but also by 
a major. In other words, the above expres- 
sion includes even the case of a marriage to 
which both parties are miuors as is in the 
case under discussion or to which one party 
only is a minor. 

In the case under discussion the trying 
Magistrate convicted accused l, the father of 
the boy, only under S. G of the Act but con- 
victed accused 2 aud 3, tbetatberand mother 
of the girl under s. 5 of the Act. The ques- 
tion before their Lordships of the High (5ourt 
was whether the conviction of the father and 
mother of the girl who was above fourteen 
years of age waa legal. Really speaking, the 
Magistrate should have ascertained the exact 
age of the girl as was done in the case of the 
hoy. If she was fonnd to be below eighteen 
years of age, i. e., a minor in the eye of the 
law, then he should have framed a charge 
under s. 6 of the Act against the father and 
the mother of the girl and then convicted 
them under that section. It is submitted that 
his conviction then would have been upheld. 
The High Court set aside the conviction 
passed against the parents of the girl under 
8.5. It appears that the High Court could 
not have altered the conviction under s. 5 to 
that under 8. G. For, ss. 5 and G deal with 
different offences. Section 5 deals with per- 
sons who perform, conduct or direct any 
child marriage; s. 6 provides punishment for 
parents or guardian concerned in a child 
marriage where a minor contracts a child 
marriage. In this case the accused were not 
asked to answer a charge under S. 6. They 
were charged only with s. 5. Therefore, the 
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High Court could not have convicted the 
parents under S. G. 

It is submitted with respect, that the 
High Court should have at the most remand, 
ed the ease back to the trying ilagistrate 
with instructions to ascertain the exact age 
of the girl and if she was found below eighteen 
years of age, then the Magistrate should have 
framed charge against the parents under S. 6 
of the Act. This certainly would have re- 
moved the notion in the mind of the general 
public that the parents of the girl who 
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arranged her marriage with a boy under 
eighteen years of age and hence a child in 
the eye of the Act and gave her in marriage 
to him should be regarded as innocent under 
the Act; while the poor priest who merely 
acted professionally for gain of some few 
rupees should be regarded as criminaL These 
are the thoughts iu the mind of the present 
writer when he read the judgment in 42 Bom 
L B 857. ‘ It is requested that legal lamina, 
ties and jurists should throw more light on 
the points discussed in this article. 
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THE FEDERAL COURT IN INDIA 

by PvAi Sahib B. E. Beotra, b.a. (hons.), ll.b., 

District Magistrate, Sangrur, Punjab. 


A Federal Court is an indispensable ac. 
companiment of any Federal Government 
as an independent and impartial tribnnal 
essential to interpret common rights and 
federal laws and compel obedience to them. 
It is an essential element in a Federal Con. 
stitutioD. lb is the interpreter and guardian 
of the constitution as well as a tribunal for 
the determination of disputes between the 
constituent units of the Federation. The 
idea of the establishment of the Federal 
Court in India as embodied in the White 
Paper scheme received the unanimous sup. 
port of the Joint Committee on the Indian 
constitutional reforms and a provision was 
accordingly made in the Constitution Act 
of 1935, for the establishment of the Federal 
Court in India. The Constitntion Act of 
1935, except Part II thereof, came into force 
on 1st April 1937 on which date the Federal 
Court was also established in India. Sir 
Maurice Gwyer was appointed as its first 
Chief Justice and Sir Shah Mohammad 
Sulaiman and Mr. Mukand Bamrao Jaykar 
as Puisne Judges. In 1939 when Mr. Jaykar 
was appointed on the Judicial Committee 
of the Privy Council, his place on the 
Federal Court was taken by another emi. 
nent Judge in the person of Sir Srinivas 
Varadacbariar. Although the Federal Court 
now consists of the Chief Justice of India 
and two Puisne Judges, the Constitution 
Act provides that the number of Puisne 
Judges shall not exceed six unless and until 
an address has been presented by the Fede* 
ral Legislature to the Governor-General for 
submission to Bis Majesty praying for an . 
increase in the number of Judges. 

The Federal Court is a Court of record 


and the law declared by it is recognized as 
binding on and is followed by all Coarts in 
British India. In the case of a Federated 
State the law declared by the Federal Court 
regarding the application and interpretation 
of the Constitution Act or any Order in 
Council made thereunder or any matter with 
respect to which the Federal Legislature has 
power to make laws in relation ‘to that 
State, is binding on it. The Court sits at 
Delhi but it may sit at any other place or 
places which the Chief Justice in India may. 
with the approval of the Governor-General, 
appoint. The salaries oftbeJudges are fixed 
by Bis Majesty in Ccuncil and neither the 
salary of a Judge nor his right in respect of 
leave of absence or pension can be varied 
to bis disadvantage after his appointment. 
Every Judge of the Federal Court is ap- 
pointed by His Majesty by warrant under 
the Royal Sign Manual and holds office 
until be attains the age of sixty.five years. 
He may submit his resignation to the Gov- 
ernor-Geneiul. He can only be removed 
from office by His Majesty on the ground of 
misbehaviour orof infirmity of mind or body 
if the Judicial Committee of the Privy Coun- 
cil, on reference being made to them by His 
Majesty, report that the Jndge ought to be 
removed on any such ground. In order to be 
eligible for appointment as a Judge of the 
Federal Court a person must either have 
been for at least five years a Judge of a High 
Court in British India or in a Federated 
State, or he must have been a barrister of 
England or Northern Ireland or a member 
of the Faculty of Advocates in Scotland or a 
pleader of a High Court in British India or 
in a Federated State for at least ten years. 
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Tbe Chief Justice of India must be a bar. 
rister or a member of the Faculty of Advo- 
cates or a pleader, and if he has not already 
been on the Bench of a High Court for five 
years or more, he must have bad at least 
fifteen years experience at tbe Bar. Before 
he enters upon his oflice, a Judge of the 
Federal Court must make and subscribe be- 
fore the Governor.General or some person 
appointed by him a prescribed oath. It is 
interesting to note that a subject of an 
Indian State who is appointed as a Judge of 
the Federal Court, reserves the faith and 
allegiance which be owes to the ruler of his 
State and only swears to be faithful and to 
bear true allegiance in bis judicial capacity 
to His Majesty the King-Emperor. 

If the post of tbe Chief Justice falls 
vacant, or if the Chief Justice is for some 
other reasons unable to perform bis duties, 
the Governor-General in bis discretion is 
empowered to appoint one of tbe other 
Judges to perform tbe duties of tbe Chief 
Justice till another person is appointed by 
His Majesty to the vacant office or till tbe 
Chief Justice resumes bis duties, tinder the 
provisions of tbe Government of India Act 
1985, tbe jurisdiction vested in tbe Federal 
Courtis of three kinds, viz., advisory, origi. 
nal and appellate. Tbe provisious regarding 
the advisory jurisdiction of tbe Federal 
Court are contained in S.913 of tbe Act. 
This section provides that if at any time it 
appears to tbe Governor-General that a 
question of law has arisen, or is likely to 
arise, which U of such a nature or of euch 
public importance, that it is expedient to 
obtain the opinion of the Federal Court 
thereon, tbe Governor-General may iu his 
discretion refer that question to the Court 
(or consideration and an expression of opio- 
ion thereon, During the last four years, the 
Governor-General bas availed of this sec- 
tion only once i. e., in the matter of tbe vali- 
dity of the Central Provinces Petrol Tas 
Act. (A I B 1999 F C 1.) 

The Federal Court bas exclusive original 
jurisdiction in any dispute between the com. 
ponent units inter se or batweeu the Fade- 
ration and one or more of tbe component 
umts if the dispute involves any question 
on which the existence or extent of a legal 
right depends. This jurisdiction does not 
extend to any dispute which arises under 
an agreement which expressly provides that 
the said jurisdiction shall not extend to the 
dispute. The Act also provides that the 
lunsdiotion of the Federal Court shall not 
extend to a dispute to which a Federated 
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State is a party unless tbe question involved 
concerns tbe interpretation of the Constitu- 
tion Act, or of an Order-in-Council or the 
Instrument of Accession of that State or 
arises under an agreement made under S. 125 
relating to the administration of the Federal 
laws in that State. The jurisdiction of the 
Federal Court also extends to disputes aris- 
ing under an agreement made after the 
establishment of the Federation with the 
approval of the Crown representative be- 
tween an Indian State on the one band and 
the Federation or a Province on tbe other 
which expressly provides for such jurisdic- 
tion. The Federal Court only pronounce 
declaratory judgments. So far only the 
C. P. Government has invoked the original 
jurisdiction of the Court in what is com- 
monly known as the Cantonment Case. 
(A 1 K 1939 P C 58.) 

The law regarding the appellate jurisdic- 
tion of the Federal Court is contained in 
Ss.205 and 207, Constitution Act. Tbe first 
mentioned sectiou deals with appeals from 
High Court in British India while the latter 
section provides for appeals from High 
Courts in Federated States. An appeal lies 
to tbe Federal Court from any judgment, 
decree or final order of a High Court in 
British India if tbe High Court certifies that 
tbe case involves a substantial question of 
law as to tbe interpretation of the Consti- 
tutioD Act. A duty bas been imposed on tbe 
High Courts to consider in every case whe- 
tber any such question is involved in the 
case or not and to give or to withhold a 
certificate of its own motion. Such a certi- 
ficate is a necessary condition precedent to 
all appeals to Federal Court and if the High 
Court refuses to grant it, it is not for the 
Federal Court to enquire into the reasons of 
tbe refusal gainst which no appeal lies to 
tbe Federal Court. Once such a certificate 
bos been granted, any party in the case 
may appeal to the Federal Court on the 
ground that the question involved regard- 
ing tbe interpretation of the Constitution 
Act has been wrongly decided or on any 
grounds on which appeals lie to His Majesty 
in Council or, with the speoial leave of the 
Federal Court, on any other ground. Once 
such a certificate has been granted no direct 
appeal lies to His Majesty in Council. When 
the High Court grants the necessary oerti- 
ficate, it is not essential that one of the 
grounds of appeal must be that the question 
of law regarding the interpretation of the 
constitution has been wrongly decided. In 
fact this may even be ignored. In a I R 1040 
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P C 5' and A 1 R 1940 F c lo" it has been 
receatly held by the Federal Court that 
\vheD jurisdiction to hear an appeal is once 
vested in the Court, it cannot be divested 
by any subsequent events. “A certificate,” to 
quote their Lordships of the Federal Court, 
is tho key which unlocks the door into this Court 
and a litigant who has once passed through that 
door cannot afterwards be ejected by happening of 
events outside and beyond his control. 

It has also been held in A I R 1939 F C 43^ 
that appeals also lie to the Federal Court in 
criminal cases provided the necessary certi. 
ficate is given by the High Court concerned. 
In the case of appeals from the High Courts 
of a Federated State, such appeals shall lie 
to the Federal Court on the ground that a 
question of law which concerns the interpre. 
tation of the Constitution Act, or Order in 
Conncil or the Instrument of Accession of 
the State concerned or the agreement made 
with the State for the administration of 
Federal laws has been wrongly decided. The 
Federal Legislature is vested with power to 
enlarge the appellate jurisdiction of the 
Federal Court and abolish in whole or in 
part direct appeab in civil cases from Bri* 
tisb Indian High Courts to His Majesty in 
Council. A Bill for this purpose cannot be 
introduced in any Chamber of the Federal 
Legislature without the previous sanction of 
the Governor.Generalin his discretion. The 
Federal Court cannot sit as a Court of appeal 
from its own decisions nor can it entertain 
applications for review on the ground that 
one of the parties conceives himself to be 
aggrieved by the decision. The rules which 
govern the practice of the Judicial Com* 
mittee and the House of Lords in matters 
of review govern the practice of the Federal 
Court. Consequently, no case can be re. heard 
in the Federal Court and an order once 
made is final and cannot be altered. As laid 
down in A I R 1941 P C l,* the Federal Court 
exercises its power of review only for the 
purpose of correcting mistakes which have 
been introduced through inadvertence. 

Appeals from the judgments of the Fede. 
ral Court given in the exercise of its original 
jurisdiction in any dispute which concerns 

1. (’40) 27AIR1940FC5: 185 I C 804: ILR(1939) 
KarFC190,Brij Raj Komari v. Subh Karan Das. 

2. (’40) 27 A I R 1940 F C 10 : 187 I C 612: 1 L R 
(1940) Kac F 0 14, Sureadra Prasad NarainSiogh 
V. Oajadhar Prasad Saha. 

3. (’89) 26 A I R 1939 F C 43 : 181 I C 317 : 40 
Cr L J 468: ILR (1939) Kar F C 132: ILR (1940) 
Lab 400, Horicam Singh v. Emperor. 

4 . (’41) 28 AIR 1941 F C 1 : 191 1 C 1, Plrthwi- 

chand Sokbraj Rai. 
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the interpretation of the Constitution Act, 
an Order in Council made thereunder, an 
Instrument of Accession of a Federated 
State or an agreement with a Federated 
State for the administration of a Federal 
subject, lie to His Majesty in Council with- 
out any leave. In all other cases such appeals 
lie to His Majesty in Council either by leave 
of the Federal Court or by that of His 
Majesty in Conncil. The Privy Council has 
recently ruled that it will give such leave 
only in substantial cases. All civil and judi. 
cial authorities throughout the Federation 
are bound to act in aid of the Federal Court. 
With respect to British India and the Fede- 
rated States, the Federal Court has power 
to make any order for the purposes of secu- 
ring the attendance of any person, the dis. 
covery or production of any document, or 
the investigation or punishment of any 
contempt of Court which a High Conrt in 
British India has power to make within its 
jnrisdiction. With theapprovalof theGover- 
nor.General in his discretion, the Federal 
Court is empowered to make rules of Court 
for regulating the practice and procedure 
of the Court. The administrative expenses 
of the Federal Conrt are charged upon tbs 
revenues of the Federation and the Cover- 
nor.General alone in his discretion deter- 
mines the amount to be included iti the 
Budget. 

It is of interest to note that in this arti- 
cle references to the High Court of a Fede- 
rated State do not necessarily connote the 
highest judicial (3ourt in the State. Section 
217 provides that such references shall be 
construed as references to any Court which 
His Majesty may, after communication with 
the Buler of the State, declare to be a High 
Court for this purpose. Such a communica- 
tion can only be sent to the ruler after be 
has subscribe to the Instrument of Acces- 
sion and has joined tbe Federation. Federa- 
tion is like a Hindu marriage which cannot 
be dissolved. If His Majesty declares the 
highest judicial Court of tbe State concern- 
ed to be a High Court for that particular 
State for the purposes of chap. 1 , part 9, 
Constitution Act, there is no difficulty. But 
His Majesty may declare a British Indian 
High (3ourt or the High Court of another 
State to be the High Court for that Fede- 
rated State and tbe Buler whose High 
Conrt has been so declared may agree to 
it. This wonld only empower the Court 
so declared to perform the functions of a 
High Court for that particular Federated 
State, but thia alone does not vest tbe Court 
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so declared with jurisdiction over the Fede. 
rated State unless the Euler concerned vests 
it with such a jurisdiction. In the event of 
the Ruler failing to do so, the position 
becomes anomalous. The Court so declared 
has no jurisdiction over the Federated State 
and appeals from the highest judicial Court 
of the State cannot lie to the Federal Court 
even if the case involves a question regard- 
ing the interpretation of the Constitution 
Act. Perhaps the only way out of this diffi- 
culty is for the paramount power to put 
political pressure on the State concerned to 
vest the Court so declared with jurisdiction 
over the State. 

The appealable decisions of the Indian 
High Courts are of two kinds under the 
present law. From one, appeals lie to the 
Federal Court and from the other to the 
Privy Council. The existence of a conatitn- 
tional point and the grant of a certificate by 
the High Court to the effect that such a 
point is involved, constitute the line of 
demarcation. If such a point is involved, and 
a certificate to this effect is obtained from 
the High Court, the appeal must lie to the 
Federal Court even if the parties do notchal- 
lenge the decision of the constitutional point 
by the High Court. This is anomalous and 
politicians in India have frequently pressed 
the necessity foe the establishment of a Sup. 
remeCourt in India. This point baa also been 
discussed several times in the Central L^s. 
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lature during the last 18 years. The Govern- 
ment of India have now under consideration 
the question of the expansion of the appel- 
late powers of the Federal Court and of 
vesting it with jurisdiction to hear appeals 
which now go to the Privy Council. Last 
year the Government of India circulated 
their proposals to the various High Courts 
and their bare for eliciting their opinions 
thereon. The proposal received overwhelm- 
ing support from the various High Courts. 
It was opposed only by the Calcutta High 
Court. There is not the least doubt that if 
the sphere of the activities of the Federal 
Court is extended by vesting it with juris- 
diction to bear all appeals which now lie to 
the Privy Council, it would not only be 
most welcomed by the Indian public but 
would also eobance the prestige of the 
Federal Court. The same view was expres- 
sed by the Et. Hon’ble Sir Tej Bahadur 
Saprn when the Constitution Act was in the 
making. He said that a purely Federal 
Court of three or four Judges would not be 
likely to carry much weight while a bigger 
Court of nine or twelve Judges would com- 
mand confidence and attract talent. It is 
needless to say that the Indian States have 
little or nothing to do with the Supreme 
Court understood as a Court of appeal on 
noD.federal matters. It would only be a 
substitute for the present Judicial Committee 
bf the Privy Council. 
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Principles and Forms of Pleading, by 
Shres Chandra Ghosh, m.a., b.l.. Bar, 
ristiT-atAav}, Calcutta. Copies can be bad 
from Messrs. Eastern Law House, Ltd., Law 
Publishers & Law Book-Sellers, 15, College 
Square, Calcutta. Pages over 1500 . Price Rs.lO. 

In this book tbe author has dealt with 
the history, the principles and the forms of 
ple^mgs. He has explained as to who is 
entitled or liable to be sued, what causes of 
action may be joined, what reliefs may be 
^imed, what facts ought to be pleaded, etc., 
in ^rhcular cases. The rules of pleading 
untamed in the Civil Procedure Code and 
the special roles contained in tbe Original 
Side Roles of the High Courts of Calcutta, 
Bombay, and Rangoon and tboso of 

the Federal Court have been set forth in 
their proper places. The forms of pleading 
^V 8 bwn selected so os to cover a wide 
range of sobjeots. The plaints and defences 


have been brought together under each 
group so that reference is mode easy. We 
have great pleasure in recommending this 
book as a useful guide iu the drafting of 
ple^ings to the members of the legal pro. 
fession, young or experienced. The printing 
and get up leave nothing to be desired. 

The Indian Succession Act (2nd Edn.), 
by Nrisinhadas Basd, Advocate, Cal, 
cutta. Published by Messrs. Eastern Law 
House, Ltd., Law Publishers and Book. 
Sellers, 15 College Square, Calcutta. Pages 
over 1600. Price Rs. 12. 

In this edition, the Commentary has not 
only been thoroughly revised but many 
portions have been re-written. Many new 
topics have been incorporated and latest 
amendments as well os English and Indian 
casM re^rted up to July 1910 have been 
noticed in their proper places. Several en- 
aotmenta which have some bearing on the 
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Succession ^ct and model forms of pleadings 
have been included in tbe Appendices. Thus, 
the book has been made as exhaustive and 
self-contained as possible. This edition also 
is sure to have tbe same good reception at 
tbe bands of tbe Bench and the Bar as the 
first edition. Tbe printing and get.up are 
good. 

The Law and Praotioe of Excess Pro- 
fits Tax in India, hy S. K. Iyer, b.a., b.l., 
Advocate, Madras, and S. C. Manciianda. 
M.A. (CANTAB), Borrisfer at-law. Published 
by R. G. Sagar for Indian Law Agencies, 
Krishna Nagar, Lahore. Pages over 200 . 
Price Rs. 6. 

Tbe authors have dealt with tbe law and 
practice of Excess Profits Tax in a critical 
and exhaustive manner. Tbe principles have 
been explained under appropriate chapter 
headings with reference to the provisions 
of tbe Excess Profits Tax Act. Tbe Act as 
amended up to date has been printed sepa. 
rately which facilitates reference. Tbe rules 
issued under the Act and the forms pres, 
cribed and all other relevant matters have 
been usefully included in the Appendices. 
We are sure that this book will 1^ of great 
use to tbe legal profession and tbe business 
people. The printing and get-up are good. 

The Madras Agrioultorists’ Relief 
Act, by K. Ramaswami Ayyangar, b.a., 
B.L., and M. Narasimha Chari, b.a., b.l., 
B.Sc., Advocates, ChtUoor. Copies can be bad 
from M. Narasimha Chari, B.A.. B.L., B.Sc., 
Advocate, Chittoor. Page894. Price Re. 1.4.0. 

The Commentary to the sections of this 
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important Act has been written with refer, 
ence to cases decided up to Febrnary 1941. 
Tbe cases have been exhaustively discussed 
and tbe actual words from tbe judgment have 
been given to indicate tbe point decided and 
the reasons for tbe decision. A comparative 
table of tbe cases cited has been usefully 
given to facilitate reference. We are confi. 
dent that this book will be found to be of 
great use to the Bench and the Bar in tbe 
Madras Presidency. 

The Madras Criminal Cases Digest 
(1937-1940 Supplement). Compiled at the 
“Madras Criminal Cases Office," Nungam- 
bakam, Madras. Pages 118 . Price Re. 1 . 8 . 0 . 

This is a digest of all criminal cases re* 
ported from 1937 to 1940 and serves as a 
supplement to tbe Madras Criminal Cases 
Digest, 1924 to 1936. Tbe cases have been 
digested under proper headings and the 
Nominal Index, Table of Headings and 
parallel references have been usefully given. 
The price is quite moderate. 

Penology in India. — Published by P. R. 
Bbatt for tbe Indian Publications, Ltd., 
Lalgir Chambers, Tamarind Lane, Port, 
Bombay. The book can be bad from tbe 
Sole Agents, the Popular Book Depot, Grant 
Road, Bombay?. Pages over 200. Price Rs. 8. 

This book is a record of the proceedings 
inclnding tbe addresses delivered and the 
papers read at tbe First Indian Penal Re. 
form Conference held in Bombay . . . Tbe 
addresses and the papers are very interest, 
ing and instructive. We are sure tbe book 
will be read with great profit by people 
interested in penal reform in India. 
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by Y. B. EajU, I.C.S., Etjderabad (Sind). 
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The uecessity for safeguarding and up- 
holding constitutional, civil and religious 
liberties and the undesirability of vesting 
extensive powers in executive officere can 
te illustrated by three important cases. 
They are the Full Bench decisions of the 
Madras High Court in C Mad 203* and 51 Mad 
lOOe,* and I L R (1939) Kar 761.^ Section 144, 
■Criminal P. C., which vests extensive powers 
in the District Magistrate reads as follows: 

Whero m tbo opinioa of a District Magistrate or 
eorUin other Magistrates there is sudicioot ground 
for procoediog under this section and immediate 
praventioa or speedy remedy is desirable, such 
Magistrate may by a written order stating the 

material facts of the case direct any person 

to abstain from a certain act . « . • • if such Magis- 
trate considers that such direction is likely to 
prevent or tends to prevent .... danger to human 
life, health or safety or’ a dUkurbance of public 
tranquillity or a riot or an a0ray* 

. The effect of these Madras and Karachi 
decisions is to give very wide powers to 
Magistrates to interfere with civil liberties. 
It is only necessary for the Magistrate to 
say that he apprehends a disturbance of the 
public tranguiliity or a riot or an affray to 
arm him with powers to suppress civil liber- 
ties and DO Court can go into the question 
whether the opinion of the Magistrate is 
iustiffed or not by the facts of the case. I 
will DOW give some illustrations to show to 
what absurd lengths these three decided 
cases can be stretched. A Hindu social reform 
league intends to hold a propaganda meeting 
to preach the desirability of introducing 
divorce in the Hindu law of marriage. The 
Sanatanists or any other seotion of the Hindu 
community have only to threaten a breach 
of the peace and make representations to 
the District Magistrate. And assuming that 
there was a genuine likelihood of breach of 
pthe peace, is the District Magistrate to be 
.jostihed in passing an order under s.i44, 
Criminal P. C., prohibiting the meeting. Or 
to take another illustration if a section of 
the Mnslims intend to organize a Pakistan 
{ueeting and the Hindus or any section of 
2® threaten to break the peace, is 

* Magistrate to be justified in 

-prohibitmg the Pakistan meeting. One more 
lUustration would be sufficient to show to 
what absurdities w e would be led to if the 

‘offl 

Ur L J 31 . 61 Mad 1006 : 66 M L J U2 (PB) 
Viawanatha Eao v. Empazor, ' ” 

280 : Z88 1 0 641 • 40 

. 

1941 J/6 


provisioDS of S.144, Criminal P. C., are mis- 
applied. Is a Distriefc Magistrate to bejusti- 
60d ID prohibiting Church services if any 
section of the Muslim or Hindu community 
takes it into their heads to threaten a seri- 
ous disturbance of public tranquillity or a 
riot. Further as the words in S. 144 are ‘*ia 
the opinion of a District Magistrate*' the 
District Magistrate can act in an arbitrary 
manner and Courts cannot go into the ques- 
tion whether there were grounds for that 
opinion. In illus. 1 given above, a Sanatanist 
District Magistrate may prohibit the meet- 
ing to popularise divorce among Hindus 
whereas a reformist District Magistrate may 
not. The decisions in the Madras Full Bench 
eases and in I L B (idSd) Ear 751^ rest on the 
ground that 

the first duty of a GoveramcDt ie ths preservation 
of life and property and to secure this power is con- 
ferred on its officers to interfere with even the 
ordinary rights of members of the community. 

Sir Charles Turner C. J., at p. 220 observ- 
ed that there is a 

disUnction between rights which have a primary 
and rights which have a secondary claim to such 
protection as the Government can aOord and whero 
the Oovernment cannot protect both classes of 
rights it may and it ought to abandon the latter 
to secure the former* 

But; this is with great respect a specious 
method of reasoning. Government isassum- 
ed to be capable of protecting all classes of 
civil righto and not merely some. A Govern- 
ment which can protect only some rights 
and not others is not in reality a Govern- 
ment but only an apology for a Government. 
In the Karachi case the learned District 
Magistrate addressed a letter to the Sub. 
divisional Magistrate asking for information 
as to the Muslim public opinion with regard 
to the holding of the Luari by the Pir of 
Luari— which was ultimately prohibited by 

an order under s. 144, Criminal P. C asking 

m particular whether orthodox Muslims 
consider the Luari Haji merely undesirable 
or definitely irreligious. The Sub-divisionol 
Magistrate replied on the same day stating 
that Muslim public opinion was very much 
against the holding of the Luari Haji and 

Muslims oonsidev- 
ed this Haji as very objectionable from the 

religious point of view. The letter concluded 
thus : 

therefore is that Sluslims consider 

instead of Mecca 

aa batU and d^nltely irreligious and they oppose 

it on the ground of tho dictates of thoQuaran^re 
than on convontional grounds. 

, A few observations on this may be per- 
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mitted. It is difficult to see why theqaes* 
tion whether Luari Haji is “undesirable or 
definitely irreligious" should have been the 
subject of a report. This case illustrates how 
Magistrates even with the best of intentions 
stray from the strict requirements of law. 
Even if the holding of Luari Haji is defi. 
nitely undesirable and irreligious, it should 
be permitted in the same way as a Hindu 
social reformer’s meeting on divorce. It 
would therefore be pardonable to assume 
that in coming to a decision whether there 
was a likelihood of breach of the peace the 
Sub- divisional Magistrate was infiuenced to 
some extent at least by considerations which 
should not have been considered, namely 
that the bolding of Luari Haji was "defi- 
nitely irreligious and opposed to the dictates 
of Quaran''to use the words of the Sub- 
divisional Magistrate himself. The conclud- 
ing part of the report of the Sub- divisional 
Magistrate which has been quoted by Lobo J. 
in bis judgment merely states that Muslims 
consider Luari Haji as definitely irreligious 
and that Muslims oppose it on the ground 
of the dictates of Quaran. There is nothing 
in it to justify that there was a likelihood 
of a disturbance of the public tranquillity or 
a riot or an affray and that the only way of 
avoiding it was to pass an order under Sec. 
144, Criminal P. C., probibitiug the Luari 
Haji. Assuming that there was a likelihood 
of disturbance of the public tranquillity be- 
fore an order can be passed under S. 144, 
Criminal P. C., prohibiting an act it must 
be shown that the only way of avoid- 
ing the breach of the peace would be by 
prohibiting the particular act. The epeciM 
significance of the words "there is sufficient 
ground for proceeding under this section" 
which are found in S. 144, Criminal P. C., 
is not, it is submitted with the greatest 
respect, noticed in the Karachi decision. 

The question of orders under S.144, Cri- 
minal P. 0., has also to be looked at from a 
different point of view. If the doing of an 
act is likely to lead to a breach of the peace 
by those opposing it the question whether 
the doing of the act is to be prohibited or 
the opposition to the doing of that act. If 
the act in question is a peaceful exercise of 
a civil or religious liberty it is only the op- 
position to the act that is to be prohibited 
and not the peaceful exercise of a civil or 
religious liberty. Of course it may not be 
possible for the District Magistrate to 
speedily determine whether the act is a civil 
right or a civil wrong. In such cases be 
would be justified in prohibiting the act 


A.I.B; 

even if ultimately it turns out after an in- 
quiry to be a civil right and not a civil 
wrong. In my view the significance of the 
words “sufficient ground for proceeding 
under this section" is that the District 
Magistrate has to be satisfied that the act i» 
not a peaceful exercise of a civil or religioue 
right or in the alternative that be has no 
time to decide that question. The District 
Magistrate has also to be satisfied that it ia 
necessary to prohibit the doing of a particu- 
lar act and not the opposition to it. The 
passing of an order under S.144, Criminal 
P. C., implies a power on the part of Gov- 
ernment to enforce obedience to that order. 
If Government can enforce obedience to an 
order under S.144, Criminal P. C., it can 
equally well uphold constitutional, civil and 
religious rights. It will be dangerous to 
allow executive officers of Government to 
form the opinion that 6 . 144, Criminal P. C., 
allows Government officers to uphold only- 
certain classes of rights and to suppress- 
other classes of rights. 

In 51 Mad 1006,^ which followed the earlier 
Madras case it was observed that" where 
there is a confiict between the public inte- 
rest and a private right, the former musk 
prevail." But I may be pardoned for tbe re- 
mark that it is in the interests of the publio 
that private rights should be upheld. Some 
recent decisions of tbe Madras High Coorfc 
have expressed disagreement from tbe earlier 
Madras view. For instance 60 M L J 370.* 
Tbe view taken in 6 Mad 203,' 61 Mad 1006* 
and ILR (1939) Ear 76l’ can only be suppor- 
ted on tbe ground that in tbe preservation 
of tbe public peace it may be necessary to 
override temporarily private rights. Tbeso 
words are taken from tbe Full Bench judg- 
ment in 61 Mad 1006.* But tbe real import, 
ance of these observations is not, 1 am afraid^ 
grasped by executive officers of Governmenk. 

In my bumble view if a person intende 
to do an act which is a peaceful exeroiso 
of a civil or religious right and gives suffi- 
cient notice to the District Magistrate, it 
would not be legal for the District Ma^ 
trate to pass an order under 8 . 144, Criminal 
P. C., directing him to abstain from tho 
act. For, then having regard to the word® 
“there is sufficient ground for proceeding 
under this section an immediate proven- 
tion or speedy remedy is desirable ” in 
S.144, Criminal P. C., it would not be legal 
for a District Magistrate to refuse to use 
the authority of Governmept to uphold 
4 . (’81) 18 A I R 1931 Mad 242 : 181 1 0 649 ; ^ 
Cr L J 763 : CO M L 3 870, In re Briramamurtf* 
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«ivil or religious rights and liberties. Pot 
fiimilar reasons it would not be legal for a 
District Magistrate to repeat the prohibi- 
tory orders at regular annual or other perio- 
dic intervals. It is the duty of Government 
to govern and after the temporary emer- 
gency has passed the Government should 
arm itself with sufficient power to uphold 
civil rights, The significance of the words 
“ it may be necessary for them to override 
temporarily private rights" is that private 
rights should not be overridden perma- 
nently by the repeated renewal of orders 
under S. 144 , Criminal P. C. 

This aspect of the matter does not appear 
to have been considered by executive autho- 
rities nor has it been noticed in any of the 
reported cases. Executive authorities are 
apt to form the impression that because 
Sgh Courts have upheld the legality of an 
order passed by them nnder S. 144, Criminal 
P. G., interfering with the exercise of a 
private right they are given an implied 
license by the High Courts to renew the 
order under S. 144, Criminal P. C., from time 
^ time whenever the exercise of the pri- 
vate right is again threatened. But this, it is 
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submitted, would not be a correct view. An 
order passed under S.144, Criminal P. C., 
overriding a private right may be legal and 
justified by s. 144, Criminal P. C., when 
issued for the first time in a temporary 
emergency. But the passing of the same 
order for a second time may not be legal or 
justified by s. 144 , Criminal P. C., if the 
authorities have sufficient notice of the in- 
tended exercise of private rights. What the 
Madras and Karachi High Courts have per. 
mitted is only a temporary interference with 
private rights. But it would be incorrect 
and dangerous to think that the decisions of 
these High Courts permit a permanent in- 
terference with private rights by the issue 
of periodical orders nnder S.144, Criminal 
P. C., whenever the exercise of the private 
right is intended. If this be not the correct 
view then there would be a permanent pte- 
mium on opposition to private civil rights 
and there would be an encouragement to 
those who wish to suppress all opposition 
to them. If the view suggested in this article 
does not meet with judicial approval then 
there is a clear case for action on the part of 
the Legislature to amend s. 144 , Criminal P.O. 


Joint Hindu Family and the Law of Insaranoe 

by K. B. Gajendbagadkar, B.A., (HONS.), LL.B., Pleader, Satara, Bombay. 


Life insurance is now-a.days considered 
-as the potent weapon which can guarantee 
(the economic security, which is absolutely 
-essential for at least the continued existence 
-and environments of life. It bas been recog- 
nized as such in the progressive countries 
of the world. And it has not only proved 
its efficacy but has been greatly instru- 
mental in helping the economic and in- 
dustrial development of the country to a 
^Dsiderable extent. Life insurance is con- 
flidered as very important and useful in a 
prosperous country like England and English 
people are now-a-days making strenuous 
•efforts of carrying insurance to almost every 
-«ttage in the country. If it is considered of 
immense national importance in a country 
like England, it is much more important for 
a poor country like India where the death 
•of the bread, earner is a great calamity 
particularly to those who have no life in- 
surance to rely upon. At a small sacrifice 
one can guarantee economic security to his 
twmly or dependants against any danger, 
oxpwted or unexpected which otherwise 
would cause utter ruin and starvation to 
«hem. Life insurance has taken such deep 
(Mots in countries like England, Germany 


and Uni bed States that no man would be 
found whose income is above the mainten*^ 
ance or subsistence level that bas not made a 
sufficient life insurance provision for himself 
and bis dependants. It bas been accepted 
as such a necessity by even Goveroments 
who go to the length of having compulsory 
life insurance for ^ Government employees. 
One certainly feels proud of Mysore wbioh 
baSi as is xeportedi introduced compulsory 
life insurance for all State servants. 

The inconceivable poverty and unem. 
ploy me nt which is eating into the vitals of 
milUons can in a way be met with the help 
of life insurance being adopted by every 
Indian from the wage earner upwards. Fur. 
ther life insurance companies have been 
great assets, inasmuch as their huge reserves 
have helped great national industrial under, 
takings and thus have reduced unemploy. 
meat to a certain extent. Moreover, through 
life insurance a great proportion of the 
wealth of tbe middle class remains as a sav* 
ing which otherwise would be dissipated 
through speoulation or uneconomio ven. 
tures, India affords an unlimited field (or 
life insurance, and as suoh all honest and 
economically organized insurance concernfl 
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have inconceivable prospects of success. If 
Government or as a matter of fact society 
was really keen on assuring economic secu- 
rity to all persons comprised in their fold, 
it could very well make life insurance 
compulsory for all of them. The various 
facilities and types of beneficial insurance 
policies, which can help everyone to be pre- 
pared to meet the monetary demands on 
their resources for the education and mar- 
riages of their children or even for their 
own maintenance when incapacitated, for 
their dependants or for their dependants 
after their demise can really be greatly 
helpful for all such contingencies. The con- 
tentment resulting from the assured income 
in itself would help persons to live happily 
and the larger the number of such conten- 
ted families, the higher or nobler the life of 
that society or community. 

In these anxious times it behoves every 
Indian to adopt life insurance as a means of 
social welfare for themselves and their com- 
rades. Employers can enforce life insurance 
on their employees, a compulsoi*y life policy 
at the time of marriage, at the birth of every 
child and such other moral compulsions will 
go a great way. Social institutions particu- 
larly the women’s organizations can render 
immense social service by persuading people 
to go in for life insurance. 

In the Hindu society the need of life 
insurance is all the more keenly felt. The 
Hindu society has itself changed consider- 
ably in its features and in its modes of life 
under the stress of modern economic and 
other world forces. The Hindu temperament 
no longer displays any special predilection 
for maintaining the solidarity of the joint 
family. A material out-look on life, an indi- 
vidual desire for self-advancement and a 
spirit of indifference to the welfare of others 
have sufficiently killed the spirit of family 
feeling, which once pervaded the Hindu 
society in all its aspects and have brought 
almost the disintegration of the family 
socially and economically. The Hindu joint 
family has therefore now lost its cohesion 
and by the process of partition or otherwise 
the individual is asserting his rights. The 
unit of society, it can be safely said is now 
the individual and not the joint family. 
Though the joint family may be said to have 
rendered useful service in the past by pro- 
viding benefit to the old and infirm mem- 
bers of the family, similar to the old age 
pensions, or by providing insurance against 
illness making provision for marriage of boys 
and girls and for maintenance of widows in 


the family, the institution is found to have 
survived its usefulness and is therefore fast 
disappearing. As the joint family is partly 
disappearing in the strict sense of the term 
the need for insurance by every member in 
the family now is much keenly felt, and it 
will not be wrong if it is claimed that every, 
body must insure his life before he goes in 
for marriage. 

When the assured is a member of the 
joint family many complicated questions 
regarding the payment of insurance amount 
after his death arise. If the insurance money 
is considered as the joint family property 
then all the co-parceners in the family 
would have a share in it and the poor wife 
of the assured would not of course get full 
benefit. In order therefore to avoid all such 
complications after the death it is very 
strongly recommended that the member of 
the joint Hindu family who insures his life 
obviously for the benefit of his wife and 
children should take particular care to 
assign the policy in his life-time. If the 
policy is duly assigned the policy holder or 
(in his absence) the assignee only can claim 
the full benefit of the policy at the time of 
the maturity of the policy, (either by death 
or otherwise). Legal heirs of the policy 
bolder other than the assignee can lay no 
claim to the claim amount in any way. 
Assignment can be effected any time and 
to any person after tbe policy is obtained 
by the policy holder. It is therefore always 
convenient and certainly less troublesome 
for the survivors, if the policy holder's were 
to assign their policies to their legal heirs 
or to whomsoever they desire and not to 
rest satisfied with tbe mention only of tbe 
names of the beneficiaries in the proposal 
form or in tbe policy. 

When an insurance is effected on the life 
of the person who is a member of the joint 
Hindu family and tbe premium is paid out 
of tbe joint family assets some apparent 
difficulty may arise in order to determine 
to whom tbe insurance money belongs, i. e., 
to say whether to tbe individual insured or 
to all the members of tbe joint family. One 
of tbe rules of the Hindu law is that pro- 
perty acquired with tbe aid of the joint 
family property becomes joint family pro- 
perty. Of course, when the premium is paid 
by the assured out of his separate property 
there can be no question that the money 
connected with tbe insurance is his separate 
property, 29 Mad 121,* and when there is any 
separate property, tbe presumption will be 
1. (’06) 29 Mad 121, Bajanm ▼. Bam krishnsy^ 
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that) the insurance was secured by premium 
paid out of the separate property. 

There is another reason why an inra- 
rance policy in the name and on the life 
of one of the njembers of the joint family 
cannot be considered as the joint property 
of all the members, that is, that the mem- 
bers of a joint Hindu family have no in- 
surable interest in the life of one of them 
simply on account of their relationship- In 
this view a life insurance policy can in no 
case be considered as joint family property 
simply because the premium is paid out of 
joint family assets. But the member of the 
joint Hindu family will be held accountable 
for an nnautborized appropriation for the 
payment of premium of any part of the joint 
fanaily property. The greatest interest which 
the other members of the joint family may 
claim in the policy in such a case woold be 
a lien, to the extent of the interest of each 
individual member in the joint family as- 
sets, misappropriated by the policy-holder 
for the payment of premiums in order to 
keep the policy on foot. 
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perty of the assured (13 M L J 75*). Subrah. 
mania Ayyar C. J. and Sankaran Nair J.» 
are of opinion that in a summary proceed, 
ings like the application for a succession 
certificate Courts should start with such an 
assumption the certificate should be issued 
to the next heir of the deceased, if be is the 
applicant, leaving any other party who sets 
up that it is joint property to establish it by 
a regular suit. 

The latest case on the point is A I R 1032 
Nag 162 .* Therein it is held that in the case 
of a joint family possessing joint family 
property, onus of proving that certain pro- 
perty is self-acquired and not joint pro- 
perty is upon the person asserting it. In tbd 
case of an insurance policy however that 
presumption would not hold good. A policy 
of life insurance is usually a personal con- 
tract between the person who is called the 
assured and the insurance company. It is 
true, DO doubt that the insurance policy 
could be taken out for the benefit of the 
joint family, but the presumption would bd 
against that as a rule and it must be proved 


As the question whether the insurance 
money is the joint family property or the 
separate property of the deceased is not yet 
finally settled the insurance companies al- 
ways, when there is a dispute, ask the par- 
ties to produce the succession certificate 
from the competent Court. If the deceased 
was governed by the Mitaksbara school of 
law and the sum assured can be considered 
to be part of the joint family assets the 
surviving co-parcener or co-parceners en- 
titled to payment need not, it is submitted, 
take out a succession certificate. Nor will 
the surviving co-parcener in such a case be 
entitled to a succession certificate because 
it cSn only be granted to one claiming on 
succession and the co-parceners of the 
Mitaksbara family claim by right of survi- 
worship (36 ALL 880*). Where, however, the 
premia were paid out of the salary of the 
aswred^ even if he was a member of the 
joint Hindu family, the insurauce money is 
prima facie the selt acquired separate pro- 

24 10 182: 86 AU 380: 
izaImI 686, Mathura Prasad v. Durga Dnyavate. 


that the policy was taken out with that 
intention and that premia were paid out of 
the joint family funds. In the absence of 
any proof to that effect, the correct presump- 
tion is that the policy was taken out as a 
personal policy for the benefit of the per- 
sonal heirs of the assured. Relying upon 
this presumption the insurance companies, 
it is humbly submitted, should not ask the 
heirs of the deceased to produce succession 
certificates when it is doubtful whether the 
insurance money is separate property of tbe 
deceased or joint property of tbe family of 
which be was tbe member. That process 
involves considerable expense and a lot of 
time too. The companies should start with 
the presumption that the policy was taken 
out for tbe benefit of the personal heirs of 
tbe deceased and that it is in a way the 
separate property of the deceased. Tbe per- 
sons who set up that it is joint property 
should be asked to establish their claim by 
a regular suit. 

3. (‘08) 19 M L j 76,Mab&d«va V. BaniaNarayaDa. 

4 . {’32) 19 AIR 1932 Nag 162: 141 10 182, 
Sugandhabai v. Kesarbai. 


Suit by the Original Plaintiff 
hy Ram Keshav Ranade, b.a., ll.b., Sub.Jiidge, Sangli. 


The questions for consideration may be 
stat^ ■ A instituted a suit with- 

in iimitation. Subsequently a assigned his 
interest to b, whose name was substituted 


in place of a'b upon an application of B to 
which A consented, admitting the execution 
and consideration of tbe assignment deed- 
Later on, it was found by the Court that 
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the assignment deed was void — say — it being 
in favonr of a practising pleader and it was 
ordered by the Court under o. 1, R. lo 
(part 2) that a's name should be substituted 
in place of B and the suit proceeded with. 
When this order was passed the time pres- 
cribed for the suit bad elapsed. The follow, 
ing two questions crop up : (i) Whether A 
(original plaintiff) has any cause of action 
left in him to continue the suit? (ii) Is the 
suit barred by limitation in view of the 
provisions of S. 22, Limitation Act? 

FIRST POINT REGARDING CAUSE 
OF ACTION 

It is generally urged in such cases on be. 
half of the defendants that when the name 
of the assignee was substituted in place of 
the original plaintiff, the latter withdrew 
from the suit under O. 23, R. 1 , Civil P. C.; 
that he has no cause of action left in him ; 
and that be is precluded to conduct this 
suit, under 0.23, R. i and S. 12 , Civil P. C. 
It is said that under S. 130, T. P. Act, the 
transfer of an actionable claim by the exe. 
oution of an instrument in writing is com. 
plete and effectual upon the completion of 
the instrument; and that thereafter all the 
rights and remedies of the assignor vest in 
the assignee. It is therefore urged that the 
original plaintiff has no cause of action left 
in him. This argument is fallacious. Sec. 
tion 130, T. P. Act, presupposes a valid 
transfer ; but in view of 8. 136, T. P. Act, 
and 8. 23, (3ontract Act, the assignment deed 
I)a8sed by the original plaintiff is altogether 
void. The result that follows is that no 
rights passed from the assignor to the as- 
signee and that therefore the original plain, 
tiff has undoubtedly a right to maintain a 
suit on the basis of the bond. 

It is true that the rights of the transferor 
are transferred by the assignment to the 
transferee ; but it is equally true that the 
transferor can maintain the action, and 
afterwards band over the amount, when 
collected, to the transferee. The provisions 
of chap. 8, T. P. Act, regarding transfers of 
actionable claims are intended to enable the 
transferees to maintain actions on the assign, 
ments, but there is nothing in the chapter 
which is intended to lay down that the 
assignor cannot himself maintain an action 
for the benefit of the assignee. The name 
of the assignee was substituted in place of 
the original plaintiff under o. 22, R. 10, Civil 
P. C., and under that rule, in cases of an as- 
signment of any interest during the pendency 
of a suit the suit may, by leave of the Court, 
be continued by the person to whom such 


interest has come. This rule gives the Court 
a discretion in allowing or refusing an ap. 
plication by the successors in interest to 
continue the litigation. The plaintiff who 
has instituted a litigation may prosecute it 
to its conclusion, notwithstanding a change 
of interest. The litigation will continue in 
his name for the benefit of his successors. 
By the provisions of o. 22, R. lO, Civil P. 0., 
the successors in interest may get themselves 
substituted as plaintiffs. This is a provision 
not intending that after assignment and 
after consideration of the assignment deed 
being received, the original plaintiff has no 
cause of action left in him, but this is a 
provision against the danger that the ori. 
ginal plaintiff, being no longer interested in 
the proceedings, may not vigorously pro- 
secute them or may even collude with the 
adversary. 

It cannot, therefore, be maintained that 
after the assignment deed and after the 
name of the assignee having been substituted 
in his place, the original plaintiff has no 
cause of action subsisting in him. The pro- 
visions of 0. 23, R. 1 and s. 12, Civil P. C., 
have no application to the present suit. It 
is not that the original plaintiff has with- 
drawn without the requisite permission, the 
result of which would be that he would be 
precluded from instituting any fresh suit or 
any further suit in respect of the same cause 
of action. What he has done is that he 
withdrew from the suit in favour of the as- 
signee. That is a withdrawal not as against 
the defendants, but as against the assignee. 
The provisions of O. 23, R. 1 contemplate a 
withdrawal by the plaintiff as against the 
defendants, but that being not the case here, 
those provisions cannot claim any applioa. 
tion. When 0. 28, R. l goes away, 8.12 which 
is invoked to help it, will follow suit. 

For these reasons, it can be safely said 
that the original plaintiff has a cause of 
action subsisting in him to continue the suit 
and that be is not precluded by the provi- 
sions of the Civil Procedure Code to conduct 
the suit : vide a l R 1927 Mad 817,^ A I R 
1986 Pat 420* and AIR 1936 Oudh 275.’ In all 
cases of this type, it is generally hotly in- 
tended for the defendants that the original 
plaintiff has no cause of action left in him. 
At the outset it appears that since the ongi- 
nal plaintiff has received consideration and 

1. (’27) 14 AIR 1927 Mad 817 : 104 1 0 409 : 63 
MLJ 842, Chandra Shekara v. Naga Bhushanam. 

2. (’86) 28 A I R 1936 Pat 420 : 163 1 0 908 : 16 
Pat 607 : 17 P L T 564, Jotilal v. Sheo Bhayan. 

3. (’36) 28 AIR 1936 Oudh 276 J 162 1 0 229 : 1936 
OWN 414; 12Luokl50,SitlaBuxv.Mahablr. 
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passed an assignment deed, and since be bas 
no personal interest in the snit* it can be 
legally cDaiotained that he has no cause of 
action subsisting in him. In the light how- 
ever of the reasoning and the case law given 
above, this contention will evaporate. Let 
03 now pass on to the point of limitation 
which is comparatively more difBcolt than 
that of the cause of action* 

BAR OP LIMITATION 
This point hinges upon the construction 
of S. 22 , Limitation Act. That section pres, 
cribes that where^ after the institation of a 
soit, a new plaintiff or defendant is snbstU 
tuted or added, the suit shall, as regaiiis 
him, be deemed to have been instituted 
when he was $o made a party. Relying upon 
this section it is contended for the defen. 
dants that when the order for substitution 
of the original plaintiff in place of the as. 
signee was made, the original plaintiff most 
be regarded as a ‘‘new" plaintiff and must 
be deemed to have instituted the snit on 
that day; and that as at that time the period 
of limitation had expired the suit most be 
barred by limitation. Before reaching any 
ooDolosioa, it is better to advert to the case 
law bearing on this point. In AIR 1926 P o 68,^ 
the suit was instituted against the sons for 
compensation for a tort committed by their 
deceased father. The defendants were after, 
wards discharged from the plaint and the 
administrator of the estate of the deceased 
person waa impleaded as a defendant in. 
stead. By a subsequent order the sons were 
again restored as defendants, in the view 
that the previous order stri^ng out their 
names was wrong. Their Lordships of the 
Privy Council held that the suit as against 
the sons must be deemed to be instituted on 
the date of their reinstatement. 


This is a Privy Counoil cose and relyin] 
upon it| it can bo argued for the defendant 
that in the present case the original plain 
tiff himself bad filed this suit; but afte: 
the assignment, the name of the assignee 
WM Bubetituted in his place, and he wa 
discharged. The assignment deed havini 
however been found to be void, a subse 
quent order was passed striking out th< 
name of the aaeignee and reinstating th< 
onginal plaintiff. In these oiroomstance! 
the suit mast be deemed to be institoted oi 
the date when the pUintiff'e name 
r eetored. In aib I93l Bom 690 » defendants 8 

« it ^ ® P 0 88 : 96 I 0 887 (P 0) 

Paiada Khan. 

5a ( 81) 18 AIB 1931 Bom 690 ; 185 I C 4SS • 81 
Bom L B 1886, Bialuunbudaa t. Brij IaI 


4 and 5 were originally on the record, but 
afterwards their names were struck out. 
Later on their names were again added. It 
was held that the suit as regards them must 
be deemed under s. 23, Limitation Act, 
to have been instituted when they were 
brought on record. The principle uoderlying 
this decision appears to be that when a 
party originally impleaded is struck out and 
is again joined a second time, be is a new 
party within the meaning of S. 22, and the 
suit as regards him attracts the application 
of that section. 


These two cases, one from the Privy 
Council and the other from the Bombay 
High Court, refer to the addition or substi- 
tution of the defendants. Our present case 
being on the point of addition or substitu- 
tion of the plaintiff, I may allude to 9 C W N 
883.^ The facts of that case were as follows: 
A instituted a suit on the last date of limi- 
tation. On a subseQuent date B’s name was 
substituted in place of a‘s upon an applica- 
tion of B, to which A consented, stating that 
A had sold bis interest to B. Later on. A and 
B both represented that the alleged sale was 
a fictitious transaction and prayed that A’s 
name should be restored and B's struck out. 
In accordance with this prayer the Court 
made an order substituting the name of A 
in place of B. The point arose whether A 
was a new plaintiff within the meaning of 
S. 22 , Limitation Act. The Calcutta High 
Court held that a was a new plaintiff under 
S. 22 and that the suit was therefore barred 
by limitation. 


Belying npon these authorities, it can be 
strongly argued for the defendants that 
when the second substitution order was 
passed, the original plaintiff was a new 
plaintiff within the meaning of s. 22 , Limi- 
tation Act; and that therefore the suit is 
obviously barred by limitation. As against 
this argument, it is generally contended for 
the original plaintiff that he cannot be 
c^ed a DOw' plaintiff, sines be was origi- 
nally on record and since be himself filed 
the suit. For this contention, reliance is 
placed on several aathorities which hoNV. 
^er refer to a joint Hindu family and to a 
beoami transaction. These cases stand alto, 
getber on a different footing. A joint Hindu 
family manager aoflBoiently represents the 
family as a whole, and when he sues or is 
sued in the interests of the family, the other 
members are bound by the result of the 


rDk m Nath Sarkar v. 

Snambbu Nath Sbaha. 



48 Journal 


SUIT BY THE ORIGINAL PLAINTIFF 


action, whereia tlie manager was made a 
party. In such cases tbe addition of the 
other members does not amount to the ad- 
dition of the new parties within the mean- 
ing of S.22. So also a 'benamidar' sufficiently 
represents the real owner. Where a bena- 
midar is a party in a suit, the fact that the 
real owner is impleaded after limitation is 
not fatal and the provisions of S.2-2 do not 
come in his way. These are the well estab- 
lished principles of law and no authority 
need be cited therefor. But these principles, 
well established as they are, do not lend 
the slightest support to substantiate tbe 
argument advanced for the original plaintiff, 
and escape tbe fatal consequences of s. 22 . 

There is one case whereon reliance is 
usually placed on behalf of the plaintiff; that 
is 19 Bom 1S5.’ In that case the name of a 
plaintiff was 6rst struck out by the pleader. 
Subsequently bis name was restored on bis 
own application, but the period of limitation 
prescribed for that suit had then elapsed. It 
was held that the pleader acted beyond his 
authority in striking out tbe name, and 
that the restoration of bis name must relate 
back to tbe filing of tbe suit, which was 
7> ('95] 19 Bom 135, Kirparam v. Modia Dayalji. 


A. I. B. 

therefore not barred by limitation. The facts 
and circumstances of this case are different 
and the principle enunciated therein can- 
not aid the original plaintiff to prove his case 
and arrest the application of S. 22. The posi- 
tion, then, that we arrive at after going 
through the case law cited above amounts 
to this : When the name of the original 
plaintiff was substituted in place of the 
assignee under O. i, R. lo (part 2), he (ori- 
ginal plaintiff) was a “new” plaintiff within 
the meaning of s.22, Limitation Act, and 
the suit must, as regards him, be deemed to 
have been instituted when he was so made 
a party. The period of limitation having 
then elapsed, this is tantamount to saying 
that tbe suit is barred by limitation. To 
several Judges and to numerous pleaders, 
this position may appear simply revolting; 
but from tbe case law as it stands, we have 
got to accept it, irrespective of any view of 
us to tbe contrary. We may await some 
other ruling from their Lordships of tbe 
Privy Council, which may possibly give a 
turn to this revolting position. But till then, 
we have no other go but to dismiss the suit 
on tbe point of limitation, no matter if tbe 
suit relates to several lacs of rupees. 


REVIEWS 


Law College magazine, Poona, Editor 
K. V. Bikshit, B.A., LL.B. Publisht^ by the 
Editor himself at the Law College, Poona. 
Subscription Rs. 2 per year or Re. i per issue. 

We acknowledge with thanks tbe receipt 
of tbe February Part of tbe Magazine and 
are glad to note that it contains as usual, 
besides a record of the activities of tbe 
etudents in the college, several interesting 
uticles, in English and in different verna- 
culars. 

The Arbitration Act, By B. L. Bhatia, 
B.A. (HONS.), LL.B., Prem Villa, Lyallpur, 
Published by Puri Brothers, Law Book- 
sellers & Publishers, Kaohery Road, Lahore. 
Pages 170. Price Bs. 8. 

This is another commentary on tbe Arbi- 
tration Act of 1910 which has amended and 
consolidated the law of arbitration in British 
India. Tbe author has written tbe notes to 
the section in such a way as would be use- 


ful both to the students of law and the legal 
profession. The notes are clear, comprehen- 
sive and precise. Principles of law have been 
stated with reference to case law both Indian 
and English and with suitable illustrations 
wherever necessary. Tbe book would surely 
prove useful to the members of the Bar, 
the Bench and law students. 

The Quinquennial Digest (1936-1940), 
by R. Narayanaswami Iyer, b.a., b.l., 
Advocate, Madras. Published by the Mad- 
ras Law Journal Office, Mylapore. Madras. 
Columns 4184 (in Volumes I and II). 

This is a Digest of all the Civil, Criminal 
and Revenue rulings reported in the years 
1936 to 1910. The points are grouped under 
appropriate headings and sub-headings. The 
comparative reference to most of tbe journals 
are given. We are sure that this elegantly 
got up digest will be welcomed by the pro- 
fession. 
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by GoviNDIiAL D. Shah, B.A., LL.B., Akmedabad 
(Author, 'The Payment of Wages Act'). 


Section 2 (vi). Payment of Wages Act (Act iv of 193C) defines “wages” as under : 

(ti) ** Wages'* meaos all remuDeratioo capable of beiog espreased 
in terms of moDoy wbkb would» if the terms of the cootract ot 
employment, express or implied, ^ere fulfilled, be payable, whe* 
tber cooditioDally upon the regular attendance, good work or 
conduct or other behaviour of the person employed, or otherwise, 
to a ^rsoD employed in respect of his employment or of work 
done in such employment, and includes any bonus or other 
additional remuneration of the nature aforesaid which would be 
so payable and any sum payable to such person by reason of the 
tennioatioQ of bis employment, but does not include . • . . , etc. 

Id a recent cose, AIK 1941 Bom 26,* the High Court 
of Bombay has made the following observation in respect 
of that definition : 

It has to be observed that under the opening words o( 8, 2 the 
definitions only apply ifthere is nothing lepngnant in the subject 
or context. It seems to me that the word "wages" as used in 
most, at any rate, o( the sections of the Act, plainly does not 
mean potential wages, but wages earned, ^tion 5 (or instance, 
provides that the wagee of every person employed shall be paid 
before a particular dote. That must clearly mean wages earned, 
though curiously enough in sub-s. (2) the expression "wages 
earned" is actually used in connexion with wages of men whose 
employment has been terminated. Section 7, which is the section 
under which it is suggested that the bonus cannot be deducted 
because it forms part of the wages, in my opinion, plainly refers to 
. ,,, . , , . wages earned. It says ..the wages of an emploved person shall 

^ paid to him without deduction of any kind." That cannot mean that wages which maybe earned 

earned, shall be paid without deductions. The expression "wages" there must mean 
t.rfc H mv ° taking the definition in conjunction with the rest of the Act. it does 

wro e*press«on 'temuneration. which would, if the terms of the contract 

of contracr^ ^ ^ ® ^ “remuneration payable on the fulfilment 



These remarks of the learned Jadges of 
the Bombay High Court resolve themselves 
into the foUowin'g propositions: (l) The 
expression, “remuneration, which would, 
if the terms of the contract of employment 
were fulfilled be payable" occurring in 
S. 2{vi) means no more than “remuneration 
payable on the fulfilment of the contract ” 
(2) Definitions only apply if there nothing 

xepugnant in the subject or context. (3) The 

word wages”, as used in most of the sec- 
tions, does not mean "potential wages" but 
f earned." (4) The provision in 

that the wages of an employed person 
shaU be paid to him without deduction of 

reference only to "wages 

f opinion, proposition No. (l), 

Lrn efl- * implication, is an in. 

S. f h! ? accordance 

^th the plan and the purpose of the Act. 

submission that 


includes "remuneration payable on the ful- 
filment of the contract" and as such the 
term "wages” embraces all that would be 
payable under the contract of employment. 
For the purposes of this definition, the ful. 
filment or non-fulfilment of the terms is 
immaterial and all that the definition seeks 
to ascertain is whether it is ‘payable' or not. 

PayabUity” and not "actuality” is thus 
the test for determining whether a certain 
amount can be included in "wages.” The 
definition therefore clearly means "potential 
wages" and not "wages earned." The words 
all remuneration" indicate the intention of 
the Legislature to make the definition all 
inoluwye. The learned Judges of the Bom. 
bay High Court have recognized the force 
of these arguments in the foUowing obser- 
yatioDs ID tho saiDO oaso : 

^ The argument on behaUo! the respondent is that 

definition (in 3. 2 (vi) of Act IV 
P®^*'**^*^ wages, and nob aotunl 
words 'all temunemtion which 

^ / ifliT contract of employment 

ware fnlflUod, be poyoblo" include In wages sums 
Mpablo of being onreed under the contract ; and 

w V workman might earn the 

bonus, the bonus forms part of the wages of all the 
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A. I,R 


Tvorkmen. That argument appealed to both the 
lower Courts, who took the view that * 'wages*' as 
defined were not wages actually earned but wages 
cap kble ot being earned. No doubt on the language 
of the definition there is something to be said for 
that view. 

1 have discussed and advocated this ioter. 
pretation at p. 108 of my book* ; and my 
respectful submission is that in stating pro- 
position No. (l) the learned Judges of the 
Bombay High Court have also accepted the 
argument that appealed (to me and) to both 
the lower Courts ; and if they do not accept 
the interpretation in a particular section or 
contest, though not bound to do so, they 
may give some guidance for rejecting the 
meaning attached to the word "wages'* by 
the Legislature. Id my humble submission^ 
in eDunciating the rest of the propositions 
they must clearly be recognized to be going 
against the expressed intention of the Legis- 
lature, and they may as well have stated 
the reasons and the compelling necessity for 
doing 60 . 

1 think it is necessary to indicate here 
that haying dehned wages in this all inclu- 
sive manner the Legislature has by enacting 
S. 7 (0 provided that these potential wages 
shall be paid without deductions of any 
kind except those provided by the Act. As 
the Legislature thus stipulated for payment 
of potential wages provision has been made 
for deductions of sums which io equity and 
justice employees cannot be entitled to 
receive. That the Legislature has placed 
limitations on the extent of these deductions 
is another matter, but do deduction from 
potential wages is legal unless it is under 
one of the provisions of S. 7 (2). The Legis- 
lature has thus overridden the contract in 
the matter of deductions from potential 
wages and this is so even in cases of express 
contracts made before the commencement 
of this Act: vide S. 23, Once this cardinal 
fact is grasped there will be no confusion 
between what are 'wages* under the Act and 
what are 'wages' to be paid to an employee 
after deductions permitted under s. 7 (2). 

In stating proposition No. (2) the learned 
Judges have referred only to the judicial 
discretion given to Courts of law in the 
matter of interpretation and application of 
any enactment. The proposition ought, how- 
ever, to be in the form that definitions do 
nob apply only if there is anything repugn- 
ant in the subject or context and that snob 

• Available either from the Author at SbaDtini- 
ketan Society, Ellis Bridge, Ahmedabad or from the 
publishers Messrs. N. M. TrIpathi&Co., PrinccssSt., 
Bombay. 1941 Edition is now in preparation and 
will be available at Rs. 8 per copy, postage extra. 


repugnancy must irresistibly and irrebut- 
tably be established. If the meaning or inter- 
pretation of a certain word or phrase is laid 
down by the Legislature, a Court of law 
should certainly be slow in discarding that 
interpretation, and rather, as observed in 
AIR 1928 Lah 325^ "it is that meaning and 
that meaning alone which must be given to 
it.*' Again the following observations in 
A 1 R 1927 Mad 85^ deserve good consideration. 

When a phrase or word or expression in an en- 
actment is explained by the Legislature, the Act 
has to be applied with the authoritative explana- 
tion, for the very object of the authoritative expla- 
nation is to enable the Court to understand the 
Act io the light of the explanation. 


While the following very weighty words 
of the Privy Council in A I R 1920 P C 114,^ 
should serve as a caution against rejecting 
the definition in an interpretation clause too 
lightly : 

When the interpretation clause in a statute says 
that such and such an expression shall include so 
and so, a Court in construing a statute is bound to 
give eflect to the direction unless it can bo shown 
that the context of the particular passage where the 
expression is used shows clearly that the meaning 
is not in this place to be given efiect to, or unless 
there can be alleged some general reasons of weight 
why the interpretation clause is to be denied its 
application. It is obvious that there is nothing to 
be found in the context of S. 50 (of Act 25 of 1891 
of Natal) which would fulfil the first •stated re- 
quirement. It is accordingly on general considers- 
tioDS that the majority of the Supreme Court have 

based their judgmente It is a novel and. to 

their Lordships, unheard of idea that an interpre- 
tation olause which might easily have been so ex- 
pressed as to cover certain sections and not to cover 
others should be, when expressed in general terms, 
divided up by a sort of theory of cpplicando sm- 
aula singulis, so as not to apply to sections whose 
context suggests no difficulty in its application. 

It will thus be eeea that propoaition 
NO. (2) ought to fix the burden of showing 
the repugnancy on the party seeking to 
depart frons the meaning attached to a word 
or phraae by the definition clause. The 
general words at the opening of the sectiou 
are not a charter to the Courts to reject 
lightly the meaning attached by a definition 
clause. It is a little difficult to understand 
why the learned Judges of the Bombay 
High Court propound proposition No. (3) 
when in their own view on the language of 
the definition there is something to be said 
for the other view and when they have not 
shown why they reject that other view. It 


> (’29) 16 AIR 1928 Lah 825 : 110 1 0 164 : 9 Lah 
649 : 29 P L R 733. Dial Siogh v. Gurdwara Sri 

Akal Takbt Amritsar. . ,rr t 

I. (’27) 14 AIR 1927 Mad 85: 99 I 0 148: 51 M L J 
641. Balaii Singh v. Cbakka Gangamma. 

1. (’20) 7 A I R 1920 P 0 114 (P C), Indian Im- 
migration Trust Board of Natal v.OovmdBSwami. 
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19 OD 0 thing to say that the definition of 
'wages’ in the Act means ‘wages earned,’ and 
quite another to say that in most of the 
sections it means 'wages earned,' and, as we 
have already seen, the learned Judges of the 
Bombay High Court do not assert the for- 
mer interpretation but only ofTer the latter. 
It is in itself an admission that their inter. 
pretatioD makes an artificial division of the 
sections and in some only of these sections 
the meaning offered by them is to apply. In 
my bumble submission, once the intepreta- 
tioD of the definition has been made it must 
be adhered to unless in each section in 
which it is to be avoided it is irresistibly 
shown that that meaning cannot be accep- 
ted. It has been observed in A I R 1938 Cal 
331® that 

it is a well established canon of construction 
that the same word used in diBcront parts of the 
same statute must have the same meaning, unless 
something to the contrary appoarsfrom ibecontext, 
and so long as the definition declares that 
certain words and expressions used in the 
Act have certain meaning it cannot be with, 
in the province of a Court of law to declare 
that it shall generally have a different 
meaning in respect of several sections. The 
general statement contained in proposition 
No. (S) is, therefore, against all canons and 
principles and should not be followed unless 
supported by reasons of weight in respect 
of each section. In my humble and respect, 
ful submission, the meaning attached to the 
word ‘wages’ by the definition clause is ap. 
plicable to all the sections without any 
exception. It is only in S. 5 ( 2 ) of the Act 
that the Legislature has found it necessary 
to depart from the meaning declared in the 
definition clause, and it has made its iuten. 
tion clear by using the expressiou ‘wages 
earned’. There need be no difficulty in ap. 
preciating the reason for this departure, 
because it is clear that computation of all 
remuneration included in the definition of 
wages may take some time and the Legis. 
lature has enacted that even if that be so, 
wages earned, which may mean ‘wages 
earned nnder the contract,’ shall, in any 
case, be paid off immediately upon dismis. 

employer. It wUl thus be seen 
that the use of the word ‘earned’ is deli- 


Cal 331 : 166 I 0 448, Srii 
Oharan Do v. Kailash Ohaadra Jana. 


berate an! by implication it negatives the 
argument that 'wages’ in other sections 
means ‘wages earned.’ If that were not so, 
there was no necessity for singling out s. 5 
(2) for the use of expression ‘wages earned.' 
To suggest that it is a slip or inconsistency 
is to beg the question and does unnecessary 
injustice to the framers of the Act. 

Coming to the last proposition, I find that 
the interpretation accepted by the learned 
Judges will lead to curious results. It means 
that wages become payable under the Pay. 
ment of Wages Act only when they are 
payable under the contract .and, if that is 
so, there is nothing in the Act to prevent 
the freedom of contract of an employer. 
Section 23 prevents any contracting out of 
the rights conferred by the Act, but there 
are no rights conferred by the Act unless 
we read them in S. 7 (l). In my bumble 
and respectful submission, the term 'wages' 
in s. 7 (i). at any rate, means 'potential 
wages' and any other interpretation will 
render the Act nugatory. If it does not 
mean 'potential wages’ there is no necessity 
for s. 7 (2) (b) and S. 9 because a person 
remaining absent from duty cannot be said 
to have earned his wages and these provi- 
sioDs must be held to superfiuous. It is a 
well recognized canon of interpretation that 
law oust b« interpreted in a way which will 
not render one of its provisions entirely nueatorv: 
AIR 1938 Nog 160.* 

In this connexion a reference may also 
be made to the report of the Select Com- 
mittee on els. (9) and (7) of tbe Bill. On the 
other hand, if the term 'wages* means 
'wag^ payable on the fulfilment of tbe con- 
tract,’ tbe contract will supersede the pro- 
visions of the Act and sums of money will 
be withheld by an employer as ‘not earned’ 
when in fact they would be unlawful deduc- 
tions. An employer will thus impose fancy 
conditions before an employee can legally 
‘wn’ his wages and it will be possible to 
circumvent the provisions of the Act with 
impunity. This interpretation will thus 
make the Act a dead letter and it is there- 
fore necessary to make an immediate legis- 
lative amendment in the Act to prevent 
such frustration of these provisions. 


®/'f 25 A I R 1938 Nag 180: 174 I 0 874; ILR 
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A. 1. B. 1940 All 263 (FB) 

by Vaikdkthlal Maganlal Thakkar, Pleader, Deodar. 


In AIR 1040 all 2C3' ifc was held by the 
Allahabad High Coart that S.27, Evidence 
Act, is pro tanto repealed by s. 162 , Criminal 
P.C. The grounds of the decision are given 
in the judgment. Further groands support, 
ing the decision can also be found in A i R 
1940 Lab 129.^ The Legislature of the United 
Provinces thought that the interpretation of 
S. 162 , Criminal P. C.. was wrong and added 
the words “or to affect the provisions of 
S. 27 of that Act" at the end of sub-s. (2) of 
S. 162 by Act 9 of 1910, and thus the Act 
apparently negatives the effect of the Full 
Bench decision. Criminal procedure appears 
in the Concurrent Legislative List in Sch.7, 
Government of India Act, 1935. Therefore, 
both the Provincial and the Central Legis- 
latures have power to enact laws on the 
subject; hence the Provincial Legislature 
has power to enact laws on the criminal 
procedure subject to the provisions of S.107, 
Government of India Act. That section 
enacts that : 

If any provision of a Provincial law is repugnant 

to any provision of an existing Indian law 

with respect to one of the matters enumerated in 
the Concurrent Legislative List then . . . the exist- 
ing Indian law shall prevail and the Provincial 
law shall, to the extent of the repugnancy, be void. 

The question that now arises for considers, 
tion is “whether the provbions of Act 9 of 
1940 of the United Provinces are repugnant 
to the provisions of S. 162 , Criminal F. C., (an 
existing Indian law)? It has been held by 
the Allahabad and Lahore High Courts in 
AIR 1940 ALL 263* and A I R 1940 Lab 129,^ 
respectively, that the provisions of S. 162, 

1. (’40) 27 A I R 1940 All 263 : 188 I C 662 : Tl 
Cc L J 627 : ILR (1940) All 896 : 1940 A L J 241 
(F B), Baldeo v. Emperor. 

2. (’40) 27 A I R 1940 Lab 129 ; 188 I C 498 : 41 
Cr L J 591 : 1 L R (1940) Lab 242 (F B), Hakam 
Khuda Yar v. Emperor. 


Criminal P. C., are specific provisions to 
the contrary within the meaning of s.i ( 2 ) 
of the Code and that S.27, Evidence Act, is 
pro tanto repealed by s. 162 , Criminal P. C. 
Thus, so far as these two provisions are con- 
cerned, it has been authoritatively laid down 
that the intention of the Legislature is that 
S. 27, Evidence Act, is pro tanto repealed by 
5.162, Criminal P. C. If the Legislature 
thought that the Evidence Act is a special 
law and s. 162 , Criminal F. C., is not a specific 
provision to the contrary within the mean, 
ing of S. 1 ( 2 ) of the Code and would not be 
affected by the Criminal Procedure Code, 
there was no necessity to excludes. 32, cl.(l), 
Evidence Act, from the operation of S.162 
of the Code. Thus, while enacting the'section 
the Legislature clearly took the view that 
8 . 162 of the Code was a specific provision to 
the contrary within the meaningof s. l (2) 
of the Code and would affect the Evidence 
Act also. Thus, Act 9 of 1940 is repugnant 
to the clear words of S. 162 , Criminal P. C. 
The Indian law did not except S.27, Evi- 
deuce Act, from the operation of S. 162 and 
hence Act 9 of 1940 of the United Provinces 
is repugnant to s. 162 , Criminal P. C., (an 
existing Indian law) in so far as it adds the 
words “or to affect the provisions of S.27 
of that Act;" and it is void to that extent 
under S. 107, Government of India Act, 1935. 
Therefore, my humble submission is that 
the Full Bench decision in A I B 1940 ALL 
263* is not affected by Act 9 of 1940 of the 
United Provinces, and it bolds good in spite 
of the passing of that Act, unless and until 
the Act is assented to by the Governor. 
General of India. I invite more learned and 
eminent lawyers to deliberate and solve the 
problem so that it may be useful to the 
Bench aud the Bar. 


A Note on Section 162 of the Criminal Procedure Code 
by Krishna Kumar Bose, m. a., b.l., Pleader, Sambalpur (Orrisa). 


Ever since the provisions of S.162, Cri- 
minal F. C., were amended by Act 16 of 
1923, three principal difficulties have arisen 
in the construction of the section. First, 
whether S.162 excludes only statements 
reduced into writing, or all statements to a 
police-officer, oral or written. Secondly, 
whether the words "any person" in para. 1 
of the section mean only persons examined 
as witnesses by the police in the course of 


investigation, or include also an accused 
person. Thirdly, whether the section in its 
present form affects in such a way as to 
virtually repeal the provisions of S. 27, Evi- 
dence Act, 1872. The object of the present 
article is to trace through important rulings 
and the arguments followed therein how 
the matters have been disoussed in various 
ways in the different High Courts, to what 
extent the difficulties have been solved, and 
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whether any question still remains to be 
finally decided so as to clarify the legal 
position. The earliest decision on the first 
point appears to be that of the High Court 
of Bombay in A i R I02i Bom 510,^ which 
seems to have been of the opinion that the 
amended s. 1G2 applied not merely to state- 
ments reduced into writing but also to oral 
statements. This is apparent from a passage 
in the judgment of Fawcett J., which runs 
as follows : 

It is quite clear that under S. 162, Criminal 
P, C., as substituted by the Code of Criminal Pro* 
cedore Amendment Act of 1923, it is not now per. 
missible for statements to the police, whether oral 
or written, to be put in evidence, in order to cor* 
roborate a prosec Qt ion witness, or to contradict a 
defence witness • » « 


Id AIR 1925 Mad 579,* however, it was 
held that the application of the new S. 16*2 
was confined, as that of the old one was, 
to the written record. Wallace J. observed 
that the now section was designed to confer on an 
accused person a legal right, which the old section 
did not give, of having a copy of such written 
statement for the purpose of using it to contradict 
the witness, and that, as regards proof and use of 
oral fitatements, the Jaw is unaltered and is as It 
was before. All oral statements which were pre- 
viously admissible under the Evidence Act, the use 
of which was not prohibited by the Criminal Pro- 
cedure Code, are still admissible and may be used. 

The Madras view was however dissented 
from in a Full Bench decision of theBangoon 
High Court, reported in AIR 1926 Rang IIC,^ 
which discussed the Bombay case referred 
to above as also two Patna and two Lahore 
rolings ; air 1925 Pat 4M,* air 192C pat 232,^ 
A I R 1925 Lah 887° and AIR 1925 Lah 899.^ 
Bntledge 0. J, while construing the section 
GO as to exclude oral statements makes the 
following observations : 

It is urged that this coDsiruction may bear 
hardly upon an accused and may deprive him of 
the only method of showing the un trustwortbipess 

L {’24) 11 AIR 1924 Bom 610 : 83 I 0 1007 : 26 
Or L J 223 ; 26 Bom L R 965, Emperor v. Vithu 
Bala, 

2. 1’26) 12 AIR 1925 Mad 679 ; 86 1 0 200 : 26 
Cr L J 721 ; 48 Mad 640 : 48 M L J 195, 
Veukatasubbiah y. Emperor. 

13 A I R 1926 Rang 116 : 96 I G 146 : 27 


4. (’26) 12 A I B 1926 Pat 460 : 93 1 0 980 • 2 
Or L J 524 : 4 Pat 204. Quhi Mian t. Emperor. 

^ ^ ® 232 : 98 I 0 884 : 6 P« 

68 : 27 Or L J 484 : 7 P li T 896, Jagna Dhaan 

7. Emperor. 

Sf V • 6 Lah 24 : 26 P I, R 139, Lab 
Singh V. Emperor, 

^’r 899 : 93 1 0 280 : 2 

Emparor^^ : ® 171 : 26 P L R 304, Rakha > 


of the witnesses for the prosecution by eliciting in 
cro^s-ex ami nation that they bad made statements 
to the police inconsistent with tbeir evidence in 
Court. I admit that in many cases this may be so. 
Such hardship or such inconvenience is a question 
for the Legislature and not for us. In the view 
which 1 have taken of the proper meaning of this 
sub-section, I am fortified by a decision of the 
Bench of the High Court of Bombay in A I R 1924 
Bom 510.^ . , . The same view seems to have been 
held by a Bench of the Punjab High Court in AIR 
1925 Lah 337^ though tho matter was not dis- 
cussed. The question is however discussed at some 
length in A 1 E 1925 Lah 399.^ There the learned 
Chief Justice, after discussing the eUects of the seo 
tion, says: ^The result is that not only is the record 
of the statement of a witness taken under S. 161 , 
Criminal F, 0., excluded from evidence, but also 
the proof of such statements by oral evidence for 
the purpose of corroborating the testimony of the 
witness for the prosecution/ In A I B 1925 Pat 
459* Adami J, is of opinion 'that the provisions of 
S. 162 do not prevent the prosecution, after a wit- 
ness has made a statement, asking him simply 
whether he made that statement to the police, or 
when a witness has made a statement in his evi- 
dence from asking the Suh-lnspector whether in 
fact tho witness bad made that statement to bim« 
In doing this there is no use of the statements 
recorded by the police during tbeir investigation.’ 
lam unable to agree with this restrictioo put upon 
the meaning of the words ’used for any purpose,' 
In the judgment of MuHlck J. in A I E 1926 Pat 
232,^ he says : 'I think it must be admitted that 
B. 162, Criminal P. 0. of 1923, has altered the pre- 
vious taw so as to completely exclude statements 
made by witnesses during the course of an investi- 
gation, except for certain limited purposes not here 
material/ It Is trne that the learnt Judge does 
not differentiate between written and oral state- 
ments; hut hb opinion seems to embrace both .The 
only decision to the contrary is . , . . A I R 1925 
Mad &79> , , . . with which 1 am unable to agree. 

The argumenb {ollowed by Rutledge J, ia 
the above case was that if the words “any 
such statement^ were to be confinod to 
written statemonts there would seem to be 
no object in adding **or any record thereof." 
In bis Lordship's view, the point could be 
understood clearly enough on a comparative 
study of the amended section with the Bub- 
seotion of the Code of 1898 . In the earlier 
Code the words used were “nor shall any 
such writing be used as evidence," whereas 
in the amended Code the sub- sec tion reads 
nor shall any such statement or any re. 
cord thereof be used for any purpose 
• • . . If only written statements were aimed 
at, why should^ the Legislature drop the 
words such writing?" It was also observed 
by his Lordship that after all a statement 
reduced to writing might bo presumed to be 
more accurate and reliable than one which 
^mained oral. If it was the intention of the 
Legislature to exclude written statements 
except for one narrow definite purpose, it 
cannot with any reason be presumed that 
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the Legislature intended to leave the less 
reliable oral statenaents admissible without 
any safeguard or limitation. 

Thus already in 1926 four High Courts 
were agreed that the new S. 162 excluded 
from evidence both oral and written state- 
ments made to a police officer in course of 
investigation. The Madras High Court only 
held a contrary view. The Madras view 
however was subsequently overruled in a 
Full Bench decision reported in A I R 1928 
Mad 10*28,® where, following very much the 
same reasoning as that adopted by Rutledge 
C. J. in A 1 E 1926 Bang 116,^ it was held that 

the words 'shall any such statement .... be used* 
in para. 1 of the section apply both to oral and 
written statements. 

As the other High Courts also seem to 
bold the same view, it may now be safely 
said that there remains no longer any con- 
flict of opinion on this topic after the two 
Full Bench rulings of the High Courts of 
Madras and Rangoon. Passing on to the 
second point, namely whether the words 
"any person" in s. 162 include an accused 
person it is well to begin with the case in 
AIR 1927 Cal 17® where three previously 
decided cases of the High Courts of Patna, 
Lahore and Rangoon have been discussed 
and approved. There Rankin J. remarks : 

Now tho eflect of S. 162, Crimioal P. C., as 
amended io 1028, has been the subject of much 
doubt and this is croatiog difficulty in the con- 
duct of trials. There are uoreported cases of this 
Court lu which 8. 162 has apparently been assum- 
ed to apply to statements made hy the accused. 
I find, however, that in the High Courts of Patna, 
Lahore and Rangoon it has been held that state- 
nients by accused are not within the oectioo ; AIR 
1926 Rang 116,3 AIR 1926 Lah and AIR 1926 
Pat 282.^ The first of these cases was decided by a 
Full Bench and the judgments including the dis- 
senting judgment of Heald J. deal very fully with 
the arguments pro and con. 

In my opinion these decisions are right and 
should ^followed in this Court. In this Court it 
is settled law that in spite of the generality of the 
language of 6 161 of the Code that section does 
not apply to an accused. Both the context of 8. 162 
and its contents point in the same direction. ‘^Any 
person" means ex popufo", (i. e , anyone 

you like out of the people). It is unreasonable in 
view of the special law appUcablo to the statements 
of accused persons to the police to refuse to apply 
the well ostablished rule ^generalta speciclibue 
non deroganC\ A contrary view involves an im- 
plied but complete repeal of 6. 27, Evidence Act. 

8. (*26) 15 A 1 R 1928 Mad 1028: 112 1 0 682 : 29 
Cc L J 1098 : 61 Mad 967 : 65 M L J 351 (P B), 
Chlnna Thlmm^ppa v. V. K. Timmappa. 

S. ('27) li AIR 1927 Cal 17:99 IC 227:29 CrU 99: 
64 Cal 287 : 44 C L J 258, Asimaddy v. Emperor. 

10. (*26) 18 A I R 1926 Lab 86 ; 94 1 0 901 ; 27 
Cr L J 709 : 7 Lah 84 : 27 P L R 588, Rannun 
V. Emperor. 


A. I. R, 

The above view was followed in 33 c W n 
257“ (a case decided in 1928) where it was 
held that s. 162 , Criminal P. C., applied only 
to witnesses and not to an accused under 
trial. On the other band, an earlier deci- 
sion of the Court of the Judicial Commis- 
sioner, Nagpur, reported in A I R 1926 Nag 
368,“ held a contrary view. There it was 
laid down that ; 

The terms ol S. 162, Criminal P.C.,are perfectly 
clear, and no statement made to the police by 
“any person" whether accused or witness during 
an investigation can be even mentioned in evidence 
except to the extent and under the circumstances 
and conditions stated in that section. 

A similar view was expressed in A i R 1927 
Nag 203.“ The decision in AIR 1926 Nag 868“ 
referred to above was, however, dissented 
from in A I R 1929 Nag 1T“ where it was held 
that an accused person was not included 
within the meaning of the words "any per- 
son” in S. 1G2. The Court of the Judicial 
Commissioner at Sind also adopted as early 
as 1925 the view that "statement” in S.162 
refers to statement of witnesses rather than 
those of accused regarding whom an investi- 
gation is held : A I R 1925 sind 237“ followed 
in A I R 1926 sind 151.“ Thus the position 
in 1929 is this : The High Courts of Cal- 
cutta, Patna, Lahore and Rangoon, and the 
Courts of the Judicial Commissioners at 
Nagpur and Sind are of opinion that S.162, 
Criminal P. C., applied only to witnesses 
examined by the police and not to persons 
accused of the offence under investigation. 
There is no reported case of any importance 
of the High Courts of Allahabad, Bombay 
and Madras, wber.e this matter bas been 
discussed. Only one Full Bench ruling of 
the Madras High Court, AIR 1928 Mad 
1028,® has accepted the view that the words 
"any person” include an accused person, 
though even there the point bas not come 
directly in question. To all intents and pur- 
poses therefore the accepted law on the 
point in 1929 is that S.1G2 is inapplicable to 
the statements of accused persons. In A 1 R 
1931 Bom 311.“ however Beaumont C.J., held: 

1 1. ('29) lie I C 868 : 80 Cr L J 916 : 33 0 W N 
257. Newai All v. Emperor. 

12. (’26) 18 A 1 R 1926 Nag 368 : 95 I C 59 : 27 
Cr L J 781, Dadi Ijodhi v. Emperor. 

13. (’27) 14 A I R 1927 Nag 203 : 100 IO 820: 28 
Or L J 340, Bbagia v. Emperor. 

14. (’29) 16 A I R 1929 Nag 17 : 114 1 0 273 ; 30 
Cr L J 258:24 N L R 158 (FB), Gola v. Emperor. 

15. (’26) 12 A I R 1925 Sind 237 : 86 I 0 410 : 26 
CrLJ 778. 19 SLR 142, Umer Duraz v. Emperor. 

16. (’26) 13 A I R 1926 Sind 151 : 93 I 0 248 : 27 
OrLJ 466 : 20 SLR 74, Hussain Bibi v. Emperor. 

17. ('81} 18 A I R 1931 Bom 311 : 133 10 748 : 82 
Or ti J 1077 : 55 Bom 495 : 33 Bom L R 305, 
Issuf Mahomed v. Emperor. 
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Section 1G2 was intended to prevent the neer of 
sUtetnenU made by tbo accused to the p9]i<^» and 
questions designed to show, by process of ellmioa- 
tioo, that matters subsequently mentioned by the 
accused were omitted from such statements are 
within the mischief aimed at by the section- 
Id A I R 1931 Mad 779^® also the cases in 
A I R 1927 Cal 17,^ A I R 1926 RaDg 110,^ A I R 
1926 Lah 83^® and AIR 1926 Pab 282® men- 
tioned above, were dissented from, and it 
was held that S. 162 was explicit and applied 
to accused persons as well. The words “any 
person'^ are wide enough to comprehend a 
person who subsequently becomes the ac* 
cased. In hia judgmenb, Jackson J- observes 


as follows : 

The Court's sole function is to interpret the Uu^ 
guago which the Legislature has employed* As 
pointed out by Heald J., (4 Rang 72^ at p. 84) very 
probably the intention and the language do not 
coincide, but the Courts are only concerned with 
the language- Rankin 0. J-, in 44 0 L J 253^ at 
p. 257, accepts this position and interprets ‘*aay 
person*' in S. 162 as meaning *quivi$ ex populo/ 
But it is not very clear why ^*any one you like out 
of the people" is a phrase which excludes an ac- 
cused person. 

His Lordship Gontinues : 

There is however authority that 6- 162 does not 
apply to accused persons : 7 Lah 641^ approved in 
44 0 L J 253.^ When that authority U analysed it 
is found to be based not so much on the plain read- 
ing of 5. 1C2, as upon a disliko of what that plain 
reading involves- Speaking for myself 1 find no 
difficulty in the reading because the language 
seems to be perfectly plain; and I cannot sea that 
any good object is served by the judiciary attempt- 
ing to re-adju$t the artidcial barriers which the 
Legislature has erected in tbo way of evidence. It 
the Legislature chooses to lay down that any state- 
ment recorded by a police officer in the course of 
his investigation is worthless, save as provided by 
S. 27, Evidence Act, the Coart must treat it as 
statutorily worthless, though judicially it may 
amonnt to evidence of the greatest value. 

Heald J- in his diasentiDg judgmeob, in 
AIR 1926 Rang 116,^ bad arrived at tbo 
same codcIdsiod observing : 

It is clear that the actual wording of the section 
makes no exception in respect of statements made 
by accused persons. The words "no statement made 
by any person" must include statements made by 
^used ponoDsand there is, in my opinion, nothing 
in the section, as worded, to suggest that they 
ought to be read as if they wore **any person other 

^ of opinion therefore 
that the section as enacted must be read as includ- 
ing statements made by an accused porson. 

The Madrae view was de&oitely settled in 
the Full Bench case in A i R 1932 Mad 391,^® 
in which tbo views expressed in A I R 1928 
Mad 1028® and A I R i98l Mad 779'® were ap- 
proved and it was held that the word “any" 

' 186 1 0 864 : 88 

lo*^ : 62 M L J 71, Kalesha v. Boaperor* 

891 : 187 I 09 : 88 
Or L J 418 : 66 Mad 908 : 62 M L J 742 (P B), 
8yamo klahapatro v. Emperor, ^ 


is wide and general, and as such, the expres- 
sion “any person" should include not only a 
witness, bub also a person suspected or 
accused of an offence, who happens to make 
a statement to the police in the course o( an 
investigatioD. Reilly J. while coming to the 
above cooclueiou, esaminad in detail the 
cases reported io A I R 19*26 Pab 232,® A I B 
1926 Lah 83,*® A I R 10*26 Rang 116® and AIR 
1027 Cal 17 ® and observed as follows : 

It will be noticed tb^it in these cases in the 
Patna, Lahore and Rangoon High Courts tbeinter- 
preCatloQ of S. 162, Criminal P. C., was of intoresb 
mainly in regard to its effect on S. 27, Evidence 
Act In AIR 1927 Cal 17® a question arose directly 
whether the Sessions Judgo was right in admitting 
in evidence statements ouUida the scope of 8. 27, 
Evidence Act, which had been made by two of the 
accused to the police and were represented to have 
been made in the course of investigation. Raukin J» 
with whom Duval J. agreed, held that the deci- 
sions in A I R 1926 Pat 232, $ A I R 1926 Lab SSl® 
and A I R 1926 Rang 116® were right, that 9. 162, 
Criminal F. C., does not apply to accused persons 
and that statements made by an accused person to 
the police may be proved against him. if not admis- 
sible under the Evidence Act. There is no doubt 
about the conclusions of the learned Judge; but 
with great respect I may perhaps say that I 606 
itdifEouUtc follow his reasoning. He first men- 
tions that in the Calcutta High Court it is settled 
that 8- 161, Criminal F. C., does not apply to 
accused persons, quoting as authority for that state- 
ment 27 Cal 295®9 in which that point was not 
decided. 1 infer that there are other Calcutta cases 
to the effect mentioned. Next ho remarks that both 
the context of S. 162 and its contents point in the 
same direction, with which I am unable to agree. 
The next sentence is "any person means quiris ex 
populo'^ which certainly points in the opposite 
direction- Then the learned Judge proceeds: *lt is 
unreasonable in view of the special law applicable 
to tbo statements of accused persons to the police 
to refu^ to apply the well. established rule 

non dcrogont. a contrary view IdvoIvos 
an implied, but cooipieto repeal of S 27, Evidence 
Act.* That passage implies that the learned Judge 
is of opinion that S. 162 applies to accused persons, 
as otherwise there is no need to apply the rule to 
save the special provisions of 8, 97, Evidence Act, 
from the general provisions of 8. 162, Orlmioal 
P. 0. But the final argument is again tbo other 
way, viz., that S. 162, having been ameodod in 
the intcrcstfl of accused persons, cannot be held 
*fco deprive an acoosed of what so often is the 
mainstay of a good defence, the right to show that 
the moment he waschaUeogod he gave the expla- 
nation on which he now relies.* This is the same 
a^ment as has been need by Mullick J. in A I R 
1926 Pat 282.^ Rankin J, is sure that tbo section 
18 loiendcd to bonoftt acousod persons; ho rocognitea 
that it deprives them of the right to prove that 
their witnesses mode corroborative statements, to 
the police, but he cannot believe that their own 
stotements to the police which may be helpful to 
them have been shut out, forgetting that bis inter- 
pretation exposes them to the risk ol most damag- 
log Btatemonts made by. them to the police being 

20 . {'SS) 87 Oftl 296: 4 0 W Nia9, Queea-Empresa 

V. Jadub Das. ^ 
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proved against them, as would be the result in this 
case. If it were justifiable to let the balauce of 
benefit or risk to the accused afiect our ioterprets- 
tioD of the section, I have no doubt it wonld be 
better for tbo accused to read the sentence in its 
plain meaning. 

The learned Judge proceeds : 

What appears more than anything else to have 
made learned Judges of other Courts reluctant to 
accept the plain interpretation of the section is the 
supposition that it would make 6. 27, Evidence 
Act, of DO eSect. But as Ramesam J. has pointed 
out in AIR 1928 Mad 1056.^ the general rule that 
statements made by accused persons to the police 
in the course of an investigation cannot be proved 
does not afiect the special exception to that rule 
remaining by force of S. 27, Evidence Act. 

A point which arose in the interpretation 
of this section was whether in view of the 
fact that the marginal notes to Ss. ICO and 
161» Criminal P. C., indicate that the words 
**any person’' used in those sections refer to 
witnesses only, the same meaning was in* 
tended to be attached to the words "'any 
person" in S. 162 which immediately foU 
lows. But, in the Madras case referred to 
above, extracts from which have been quoted 
at length, it was held that : 

In construing a section the marginal notes 
should not be looked into, and cannot beacrite* 
rioD for determining the meaning and scope of the 
section. This principle has been clearly laid down 
by their Lordships of the Privy Council in 26 AU 
398^1 in the following passage : 

'It is well settled that marginal notes to the 
section of an Act of Parliament cannot be referred 
to for the purpose of construing the Act. The con* 
trary opinion originated in a mistake, and it has 
been exploded long ago. There seems to be no 
reason for giving the marginal notes in an Indian 
statute any greater authority than the marginal 
notes in an English Act of Parliament.' 

That being so the use of the word 'witnesses* in 
the marginal notes of B$. 160 and 161 should not 
be a guide for construing the wording of the sec- 
tions themselves. 

Id spite of the decisions in AIR 1931 Bom 
311^^ and AIR 1982 Mad 391^^ however, the 
other High Courts coutinued to bold the 
view that S. 162 was inapplicable to accused 
persons, as will be clear from the rulings 
given below. In A l R 1933 all 440^^ it was 
held that: '‘It (i. e., s. 1 C 2 ) is not intended 
to include statements by accused persons,” 
and in A I B 1984 Lah 695^ tbe same view 
was expressed. As recently as 1938 it was 
held in tbe High Court of Patna, 19 P L T 
492,^ by Courtney-Terrell C. J. that : 

21. (*04) 26 AU 398 : 7 0 0 248 : 81 1 A 132 : 1 
A L J 884 : 8 Sar 689 (P 0), Balraj v. Jagatpal. 

22. ('88) 20 AIR 1988 All 440 : 144 1 0 1021 ; 84 
Cr L J 875 : 56 All 463 : 1933 A L J 1518, Em- 
peror V. Fanjdar. 

23. ('84] 21 AIR 1984 Lah 695 : 155 I 0 260 : 86 
OrL J 697:35 PLR788, Muhammad t. Emperor. 

24. (^87) 17 Pat 15 : 19 P L T 482, Pakala Nara- 
yanaawami v. Emperor. 


162, CRIMINAL P. C. 4, 1. 

Section 162, Criminal P. C., has no reference 
whatever to accused persons or to their statements, 
but merely codifies with certain modifications the 
law as to tbe use which may be made of previooa 
statements which may have been made by wiW 
nesses. 

Manohar Lall J. agreed with tbe learned 
Chief Justice and observed : 

Section 162, Criminal P. C., is necessary corol- 
la^ to Ss. 160 and 161, and must be read along, 
with those two sections. It was never tbe intention 
of tbe Legislature that these three sections should 
apply to the case of an accused ; and these sections 
do not contemplate tbe case of an accused person 
whose atiendance is to be secured as provided for 
in other sections of tbe Code dealing with tbe 
arrest of tbe accused or issuing summons or war- 
rant to tbe accused. Tbo question of admissibility- 
of tbe statement of the accused is governed by the 
general provisions of the Evidence Act. 

Thus, although tbe legal position was not 
definitely settled, tbe majority of tbe High 
Courts coutinued to bold that S. 162, Cri. 
minal P. C., did not apply to accused per. 
sous, until their Lordships of the Privy 
Council exploded that view in a I R 1939 PO 
47,®* reversing the decision in 19 P L T 482,®* 
aud held : 

That the words in their ordinary meaning would 
include any person tboogb be may thereafter be 
acensed seems plain. Investigation Into crime often 
includes the examination of a number of persons 
none of whom or all of whom may be suspected at 
the time. The first words of the section prohibiting 
tbe statement if recorded 'from being signed most 
apply to a]) the statements made at the time and 
must therefore apply to a statement made by a per- 
son possibly not then even suspected but eveotoally 
accused. 

The decision in A I R 1939 P 0 47®* is now 
tbe law on tbe point and a question in res. 
pect of which there was a loug-standiog 
doubt has in that case been finally settled. 
It remains now to consider tbe third and 
most importaut topic, namely whether s. 162 
in its present form virtually repeals S. 27, 
Evidence Act. At the outset it may be noted 
that prior to tbe Privy Council decision re- 
ferred to above, tbe confiict between s. 162, 
Criminal P. C., and S. 27 , Evidence Act, had 
often come nnder consideration in connexion 
with the determination of tbe questions 
whether S.162, Criminal P. C., applied to 
both oral and written statements, and whe- 
ther tbe words "any person” in that section 
included an accused person. But tbe sub- 
ject bad in most cases been treated only as 
a side issue and bad not received tbe atten- 
tion it deserves. That being so, one finds in 
different rulings six different ways of tack- 
ling tbe question : 

25. (’39) 26 A I R 1939 P 0 47 : 180 I C 1 : « 
Cr L J 364 : 18 Pat 284 : I L R (J939) Kar P O’ 
123 : 66 I A 66 (P 0), Pakala Narayan Swami v. 
Emperor. 
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(l) The first is to confine the applicability 
of S.163, Criminal P. C., to the written re- 
cord BO that the two sections may not come 
into conflict: A I B 1925 Mad 579.* (2) The 
second is to take it for granted, without en- 
tering into any nice discussion, that S. 162 
in its present form must be taken as over- 
riding S. 27, Evidence Act: A ! R 1925 Rang 
I0i“ and AIR 1926 Rang 112.” (3) The third 
is to arrive at the conclusion that S. 162, 
Criminal P.C., does abrogate S. 27, Evidence 
Act, by implication, on the ground that 
"any person” in 9. 162, Criminal P. C., in- 
cludes au accused person : A 1 R 1927 Nag 
20S.^* U) The fourth is to assume that the 
Legialatnre in amending Sec. 162, Criminal 
F. G., could not possibly have intended to 
repeal by implication S. 27, Evidence Act, 
the provisions of which have been in force 
since 1S72 and have been conetantly applied 
and discussed in judgments, and on that 
assumption to conclude that s. 162 cannot 
apply to accused persons for, if it does, it 
will have the effect of repealing S. 27, Evi- 
dence Act ; A I B 1926 Pat 232;° A I B 1926 
Lah 88;’® A I R 1926 Rang 116;* A I B 1927 
Cal 17;* A I R 1928 Nag 103.** (8) The fifth is 
to hold simply that the provisions of the 
Evidence Act are quite independent of the 
sections in the Criminal Procedure Code 
and cannot be treated as impliedly repealed 
in consequence of the amendment of the 
Code of Criminal Procedure : A I R 1925 
Mad 674*® and A I R 1929 Nag 17.“ (6) And the 
sixth is to give the words “any person” in 
3.162 their widest meaning by interpreting 
the language of the section literally without 
any reference to the intention of the Legis- 
lature, and then save S. 27, Evidence Act, 
not simply on the ground that the provi- 
sions of the Evidence Act are quite inde- 
^ndent of those of the Criminal Procedure 
Code, but on the ground that the provisions 
of the Evidence Act being special cannot be 
affected by the provisions of the Criminal 
Prc^dure Code which are general. Section 27, 
Evidence Act, is a special provision because 
under it statements made to the police by 
an accused person when in oustody relating 
to a fact discovered thereby may bo proved 
but a similar statement made when the 
accused person U not in custody cannot be 


^Gr V ® : 84 1 0 546 

Rowthw V. Emporor. 

^flr I V ^ ““ : 91 1 0 706 

Vt I> 3 668. Emperor v, Nga Kvain? 

^ Bftlak Pmad v. EmDAPor 

Cr L J 840, In re ^malai Qcundan. 
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proved. Section 162, Criminal P. 0., on the 
other hand is a general provision because it 
applies to all statements made to the police 
in the course of an investigation, whether 
the accused pei'son is in custody or not. 
Hence, in view of the well-known principle 
of law generalia specialilus non derogant 
s. 27, Evidence Act, remains an exception to 
S. 162, Criminal P.C.,and is unaffected by it ; 
AIR 1928 Mad 1023® and AIR 1932 Mad 391.'® 

The argument of special provisions re- 
maining unaffected by general provisions 
was used in a modified form in A I R 1933 
ALL 440.®* There it was observed that the 
Evidence Act is a special law, as it is a law 
specially applicable to the subject of evi- 
dence. Therefore in the absence of specifio 
provision to the contrary in the Criminal 
Procedure Code, nobbing in that Code affects 
anything in the Evidence Act. Such diverse 
ways of approaching the thorny question 
are, however, not open now for three rea- 
sons which have materially altered the 
position: First, it is now settled law that 
S. 162, Criminal P. C., applies to both oral 
and written statements; secondly, it has 
been laid down by their Lordships of the 
Privy Council in A 1 R 1930 p C 47** that 
S. 162, Criminal P. C., applies to accused 
persons as well ; thirdly, the subject is no 
longer a subsidiary issue but has come 
directly under consideration and has as- 
sumed such importance that it is no longer 
possible to stifle complex arguments by 
assumptions as to the intention of the Legis- 
lature or easy assertions to the effect that 
S. 162 in its present form must be taken as 
overriding S. 27, Evidence Act. 

Before entering into any discussion on 
the present mode of approach, it is desirable 
to note bow the Judicial Committee have 
indicated it in AIR 1939 P O 47** where 
their Lordships raised the question yet 
refrained from expressing any opinion and 
left the topic open ; 

The words ol 8. 162 are in their Lordships* 
view, plainly wide enough to exclude any oonfes- 
slon made lo a police officer in course of iuveetigo. 
tion whether a discovery is made or not. They 
may therefore pro tanlo repeal the provisions of 
the seotlon which would otherwise apply. If they 
a P^^s^u'ahly it would be on the ground that 
B. 27, Evidence Act, is ' "enecial law” within tba 
meaning of 8. 1(2), Criminal P.O., and that 8. 162 
Is net a specific provision lo the contrary.” Theie 
Xiordahips express no opinion on the topic fofi 
whatever be the right view it is necessary to alvo 
to 8. 162 the lull moaning indicated. 

Thus, at the pressnt time, the problem of 
the conflict between s. 1G2, OrimiDal P* 0,* 
and 8* 27, Evidence Act, may properly be 
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solved only on a careful consideration of 
two important points, raised earlier in very 
much the same form in A I R 1933 ALL 440*- 
menbioned above : (l) whether s. 27, Evi- 
dence Act, is a "special law” within the 
meaning of s. 1 (2), Criminal P. C., and 
(2) whether s. 162 , Criminal P. C.. is or is 
not a “specihc provision to the contrary?" 
Before proceeding to discuss the above 
points, it is important to note another ques- 
tion arising out of an observation in their 
Lordships' judgment in A I R 1939 P C 47*^ 
which runs as follows : 

Section 27 seems to be intended to be a proviso 
to S. 26 which includes any statement made by a 
person whilst in custody ol the police and appea'^s 
to apply to such statements to whomsoever made, 
e. g., to a fellow prisoner, a doctor or a visitor. 

Now the question is whether by this sen- 
tence their Lordships intended to lay down 
definitely that s. 27 was a proviso to S. 26 
only, and not also to S. 25, Evidence Act. 
Section 25 deals with confessional state- 
ments made to a police officer whereas S. 26 
deals with such statements made to persons 
other than a police officer while the accused 
is in custody of the police. As Bbide J. re- 
marks in bis judgment in A l R 1940 Lab 
129*°: 

It is true that 8. 26 does cot say to whom the 
confession is made; bat S. 25 entirely rules out 
confessions to police officers and, in the circum- 
stances, it does not seem likelv that confessions 
to police officers were also intended to be included 
within the scope of S. 26. 8o far as I can find 8. 26 
has always b^n taken to apply to confessions 
made to some person other than a police officer: 
vide commentary on 8. 26 in the Indian Evidence 
Act by Ameer Ali and Woodroffe. This was appa- 
rently also the view of the Foil Bench of the Alla- 
habad High Court in 6 All 50,^.91 

If therefore the words "provided that” io 
8. 27 could be referred back to S. 26 only, 
then obviously there would be no conflict 
between S. 27, Evidence Act, and S. 162 , Cri- 
minal P. 0., as S. 162 deals only with 8ta,te- 
ments made to police officers; hence the 
questions of "special law" and "specific pro- 
vision to the contrary” would not arise at 
all. The view however which has now been 
generally accepted is that s. 27 is not oply a 
proviso to 6. 26 but also to 5. 25 : vide 31 
ALL 692** at p. 598 ; 45 Cal 557** at p. 566 and 

30. (’40) 27 A I R 1940 Lab 129 : 188 I 0 498 : 
41 Or L J 691 : ILB (1940) Lah 242 (P B), Ha- 
kam Khuda Yar v. Emperor. 

31. (’94) 6 All 609 : 1881 AWN 229 (FB), Queen- 
Empress V Babulal. 

32. (’09) 81 All 592 : 8 I 0 2G : 10 Cr L J 212 : G 
A L J 839 (P B), Mt. Misri v. Emperor. 

33. (’18) 6 A I B 1918 Cal 88 : 44 I C 321 : 19 
Or L J 80\ : 45 Cal 667 : 27 C L J 148 : 22C WN 
213, Amirnddin v. Emperor. 
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9 Lah 671.** As early as 1882 , a Full Bench 
of the Allahabad High Court also held as 
above in 6 all 509,** only Mabmood J. being 
of a contrary opinion. In view of the fact 
that their Lordships of the Privy Council 
in A I R 1939 P c 47** have not discussed 
the point at all and have not expressed any 
clear opinion, and also in view of the fact 
that their Lordships themselves have raised 
the questions of "special law” and "specific 
provision to the contrary,” it is but reason- 
able to infer that the remark "s. 27 seems 
to be intended to be a proviso to S. 26” was 
simply an obiter and was not meant to be 
the expression of a definite opinion over, 
ruling the view accepted by the majority 
of the High Courts in India. Hence, accept, 
ing the position that S. 27 is a proviso to 
both Ss. 26 and 25, let us now return to the 
main points for discussion concerning the 
conflict between S. 27, Evidence Act, and 
S. 162 , Criminal P. G. 

After the Privy Council decision in A I B 
1939 P C 47** which has once again started 
the discussion on the contradiction between 
S. 27 and S. 162, there have been six im- 
portant decisions of the High Courts of 
India : A I R 1939 Pat 677;** AIR 1939 Mad 
840;*® A I R 1939 Mad 856;®' A I R 1940 Nag 
66;*® A I R 1940 Lah 129*° and A I R 1940 
ALL 263.*® In the Patna, Madras and Nag- 
pur cases, the learned Judges have not con- 
sidered it necessary to discuss the matter 
at length and have held that the Judicial 
Committee not having expressed any opinion 
on the topic it is still open to them to 
continue to be of the opinion that S. 162 of 
the Code has not in any way overridden 
S. 27, Evidence Act. The argument which 
appears to have weighed with their Lord- 
ships is that S. 27 is a special provision 
which is independent of S. 162 of the Code 
and is unaffected by it; hence, so long as a 
definite pronouncement is not made by the 
Judicial Committee in the matter, the prac- 
tice which has been in vogue for the last 

34 . (’28) 15 A I B 1928 Lah 476 : 112 I 0 347 
29 Cc L J 1019 : 9 Lah 671, Bulaqi v. Emperor. 
35 (’39) 26 A I B 1939 Pat 677 : 181 I 0 1001 : 

40 Cr L J 625 : 18 Pat 460 : 20 P L T 420. 
Emperor V. Mayadhar Pothal. 

36. (’39) 26 AIB 1939 Mad 840:188 I 0 811:41 Cr 
LJ 67S;(1939) 2 MLJ 635, In re Kapa Morranna. 

37 . (’39) 26 A I B 1939 Mad 866 : 184 1 0 893 : 

41 Cr L J 41 ; I L E (1039) Mad 947 : (1939) 2 
MLJ 455, Id re Subbiah Tevar. 

38 . (’40) 27 A I B 1940 Nag 66 ; 185 I C 310 : 41 
Or L J 158, MolUal Puransao v. Emperor. 

39 . (’40) 27 A I B 1940 AU 263 : 188 1 0 862 : 41 
Cr L J 627 : 1 L B (1940) AU 896 : 1940 A L J 
241 (P B), Baldeo v. Emperor. 
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SO many years of admitting in evidence 
statements made to a police officer in the 
circumstances provided for by S. 27 should 
be followed* In arriving at the afores«iid 
coDClusioDi the High. Courts of Patna and 
Madras have relied on the arguments in 
AIR 10-2S Mad 1023^ and A 1 R 1032 Mad 391*^ 
while the Nagpur High Court has relied on 
AIR 1920 Nag 17** and AIR 1933 ALL 440/' 
Id AIR 1939 Pat 577^^ Rowland J. observes; 

Dadoubte^lj It has long been aa unquestioned 
practicd in all the High Courts that staUments 
zBado to a police officer in the circumstances provU 
ded for by S. 27> Evideoce Act, have been treated 
as admissible in evidence aotwithsUDdiog that 
they may have been made to an iovestigatiog 
officer during the progress of an investigation. And 
in A I R 1932 Mad 39U^ Reilly J. has adopted 
the line of reasoning by which in A I R 1923 Mad 
1028,^ S« 27, Evidenco Act, and S. 1G2, Criminal 
P. C., were both giveu eSect to, S. 1C2 having 
effect in every c.ise except those to which 8. 27 
applies by way of oieeption or proviso. 

In the absence of a definite pronouncement of 
the Judicial Committee to the contrary, I think it 
is permissible to follow that reasoning and to admit 
proof of a statement made by an accused person to 
an investigating officer in the special circumstances 
provided for in 8. 27, Evidence Act* 


In A I R 1939 Mad 340^ Stodart J. says: 

It has been the opinion of several learned Judges 
of this Court that the provisions of S. 27 have not 
been repealed by 8. 162, Criminal P, C. : sea the 
case in AI R 192$ hlad 1028^ and the case in A 1 R 
1932 Mad 391.1^ The ground on which the opinion 
has been based is that S. 27 embodies the special 
rule while S. 162, Orimioal P. C., is the general 
rale and the latter according to the principle refer- 
red to by the Judicial Committee does not derogate 
from the former. Wo do not think that the afore- 
said judgment in Privy Council Appeal No. $1 of 
1988 (AIR 1939 P C 47**) prevents us from follow- 
ing the decisions and precedents of this Court. We 
therefore think the statement made by the accused 
in this case to the Inspector otter his arrest about 
the authenticity of which there can hardly be any 
doubt, was admissible in evidsoce against him ; 

and in A I R 19S9 Mad 850^' which was decided 
only two days later by the same Bench which 
decided air 1989 Mad 840,^ it was observed : 

The question therefore whether 8. 162» Criminal 
P. 0., has repealed 8. 27, Evidenco Act, so fataa 
swtements made to a police officer are concarned, 
has not been here decided by the Privy Oounoi) 
and we are not therefore debarred by this deoieioo 
from follo^og the rule laid down in previous deci- 
sions of twe Court. Wo may observe that it has 
wn r^ntly held specifically by learned Judges ol 
this Court that though S, 162, Criminal P. C., 
applies to sUtements made by accueod persons, 
nejortheless 8. 27, Evidence Act, U a 'special law' 

enacted m S 162: «m the dictum of Ramevam J., 
M la then was, in A I R 1928 Uad 10288 and ol 

M i JJ. in A I R 1932 

? n 8.1(2), Criminal 

Nothing herein contained shall adect any 
^lal law now in force" is an application of the 
maxim geMralui speeialibut non dtrogant," 
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In AIR 1940 Nag GO^’ again it was remarked; 

It is true, as held by their Lordshipsof the Privy- 
Council in A I R 1939 P C 47.25 that the words of 
8. 1'‘.2, Criminal P. C.. are wide enough to exclude 
a confessional statement made to a police ofDcerin 
the course of investigation whether a discovery is 
made or not. Their Lordships however left tho 
question open whether or not such sCatCEneot 
would be admissible under S. 27. Evidenco Act, 
which is a special law witbio the incauing of S. 1 
(2), Criminal V. C. lo A I R 1933 All 440'«^2 ^as 
pointed out that there is no contra diction between 
8. 10*2, Criminal P. C-, and S. 27. Evidence Act, 
and that by virtue of 8 1 (2). Criminal P. C., any 
provision of the Evidence Act which is a special 
law as defined by 8. 4 of the Codecannot beaflected 
by the Criminal Procedure Code in tho absence of 
a specific provision to the contrary made in that 
Code; and chat there is no such specific provision 
modifying or altering S. 27. Evidence Act. The 
terms of 8. 162, Criminal P. C., as amended by Act 
18 of 1923 do not alter the provisions of S. 27, 
Evidence Act. That was the view taken by a Bench 
of two Judges ol the latcCourtof the Judicial Com- 
missioner in a case reported in Al B 1929 Nag 17^* 
where it was laid down that the provisions of S. 27, 
Evidence Act, are quite independent of S. 162, 
Criminal P. C., and that the amendment of that 
section made in 1923 was not Intended to abrogate 
or impair the effect of S. 27, Evidence Act. 

In none of the aforesaid cases therefore 
was any special importance given to S.l (2), 
Criminal P. C., as a guide to a decision on 
the topic under coneideration. That sab- 
sect too contains the following sentence : 

... in ihc absence of any specific provision to tho 
contrary, nothing heroin contained shall affect any 
special or local law now in force .... 

In A I R 1940 Lab 129^^ and I R 1940 
ALL 263,^ however, which were Pull Bench 
cases, the method indicated by their Lord- 
ships of the Privy Council in A I R 1939 P C 
47^ of approaching this difficult subject has 
been atrictly followed, and a hair-splitting 
discussion has been entered into with 
remarkable thoroughness and erudition on 
tho words ^'special law'* and ‘'specific provi- 
sion to the contrary'* contained in s. 1 (2), Cri- 
minal P, C. To turn first to the subject of 
“special law.“ As to the meaning of “special 
law*' the consensus of opinion is that the 
definition of it given in S. 41, Penal Code, as 
a law applicable to a particular subject, which 
hfw been adopted for the purposes of the Cri- 
minal Procedure Code by virtue of s. 4 ( 2 ) of 
that Code, should be strictly followed. The 
definitiou of generar and ‘speciar laws as 
given in Salmond’s Jurisprudence, Craies on 
Statute Law and other English text- books 
was considered by their Lordships in A I R 
1040 Lah 129^® to be inapplicable to the case 
before them, and Tek Cband J. observed as 
follows : 

•In connexiou vrlth this Allahabad case U p" 
Act 9 of 1940^£d. 
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SaIzDODd divides the ^bolo bodj ol law ^ the 
entire corpos juris— into two parts: (1) “Geoerar*, 
consisting of the ordinary law of the land, and 
(2) **Speciar’ which according to hb division, 
includes InternatloDal Law, Martial Law, Foreign 
Law. Conventional Law, etc . . • . It is obvious that 
in the Code of Crizninai Procedure the expression 
'special law' is not used in cozztradistioctioD to 
'general law* in this sen^e. Here, it has been given 
a specific meaning, namely that a 'special law' is 
one which deals with a particular subject. 

”^ ot \ said Bbide J. in the same case, 
would it serve any nsefnl purpose to discuss the 
meaning of the terzn 'special law* as used in Eng* 
lish law or English rulings based thereon, because 
we must interpret the term as defined in S. 41. 

So special law’ being a law on a partis 
cular subject the question bow is whether 
S. 27, Evidence Act, is a 'special law' accord- 
ing to this dednitioD. Upon this point 
Young C. J. remarks in A l R 1040 Lab 129^ 
at p 183 that : 

It is unnecesfary to consider whether S. 27, Evi- 
dence Act, is a 'special law' within the meaning 
S. 1 (2), Criminal P. C., a point not free from 
difficulty— as, in my opinion, 8. 162 is a 'specific 
provision to the contrary," 

And Monroe J. in the same case, agree- 
ing with the view of the learned Chief 
Justice, frankly admits that he finds it 
impossible to interpret the words 'dealing 
with a particular subject'. With great res- 
pect. 1 do not follow bow the learned Chief 
Justice concludes that it is unnecessary to 
consider whether S. 27, Evidence Act, is a 
'special law' within the meaning of 8. 1 (2), 
Criminal P. C. I am inclined to think that 
the expression 'specific provision to the con- 
trary' in S. 1 (2), Criminal P, C., necessarily 
comtemplates the existence of some special 
law in force which it is intended to affect. 
Hence, unless S.27 is considered to be a 
special law, s. 162 . Criminal P. C., even if it 
is a 'specific provision to the contrary’, will 
not, in my view, have the effect of repealing 
pro tanto S. 27, Evidence Act. 

The view of Tek Cband J. in the aforesaid 
case seems apparently to be quite sound. 
Hie Lordship considers that S.27, Evidence 
Act, is a "special law" dealing with a parti- 
cular subject, the particular subject being 
the admissibility of iuformatioo, received from a 
person accused of auy ofieuce In the custody of a 
police officer, whether it amounts to a confession 
or not, when a fact is deposed to as bavizig been 
discovered in consequence ol such information. 

It may however be argued that every 
section of the Evidence Act may in the 
same manner be considered to be 'special 
law' on the ground that the particular 
provision of the law of evidence contained 
in a particular section is a law on a parti- 
cular subject. It may also be urged that the 
whole of the Evidence Act is 'special law’ 


as the Act deals with the particular subject 
of evidence. And, in this sense, every dis- 
tinct enactment may be called a 'specif law' 
as every distinct Act deals with only one 
particular subject. The point is therefore 
highly complex, and where the various argo* 
ments seem to be evenly balanced it is 
difficult to arrive at a definite conclusion. 
In the circnmstances, Tek Cband J.'s view 
may be read along with an argument used 
in the same case by Dalip Singh J., which 
runs as follows : 

It seems to me that particular subject caunot be 
defined iu general words. It is always a questiozi 
whether an Act or a particular section of the Act 
is a 'special law' dealing with a particular subject 
or not by comparison with the law with which 
there is an apparent coofiict. It may be that a 
particular Act may bo considered to be general 
with reference to another Act and be considered to 
be a 'special law' with referenco to some other Act, 
Thus, in other words, the queaiion whether a parti- 
cular Act or a particular section is or is not a 
'special law' is entirely a relative matter and could 
only be considered in comparison with the parti- 
cular Act or section with which it has any appa- 
rent conflict. 

Section 27, Evidence Act, may thus be . 
called a 'special law' (i. e. a law dealing 
with a particular subject) only with refer- 
ence to S. 162, Criminal P. C., with which it 
has an apparent confiicfc. Section 162, Crimi- 
nal P. C., deals with the general subject of 
the inadmissibility of all statements made 
to a police officer in the coarse of investi- 
gation. But, in 80 far as S.27, Evidence Act, 
deals with the admissibility of certain state- 
ments made under certain conditions, it 
deals with a particular subject with refer- 
ence to $.162 of the Code. Taking S.27 in 
isolation it is difficult to say whether ib 
contains any special law within the mean- 
ing of the definition in S. 4i, Penal Code. Yet, 
having in mind the provisions of s. 162 of 
the Code, it does not appear unreasonable 
to argue that S. 27, Evidence Act, deals with 
a particular subject and hence is a 'special 
law.' And, for the purposes of the present 
topic, namely whether S. 27 is pro tanto re- 
pealed by S. 162, 1 think it is wiser to follow 
some such line of reasoning than to get lost 
in the labyrinth of academic arguments. 
But there is another argument about the 
meaning of the words 'particular subject' in 
S. 41. Penal Code, which also carries weight. 
That argument is that the expression ^special 
law' as defined in S. 41, Penal Code, only 
means special enactments creating fresh 
offences other than those made punishable 
under the Penal Code, e. g., the Bxcisa Act,, 
the Forest Act, etc. As Din Mohammad J* 
observes in A 1 R 1940 Lab 129^: 
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It is obvious that this Urm (i.c. special law ) 
was de6n«d in the Penal Code on account of its 
use in 8. 40, wherein the word ‘offence* denoted a 
thing punishable not only under the Penal Code 
but under any special or local law ‘as hereinafter 
defined.' 

Evidently, therefore when in relation to the 
Penal Code tho term 'special law* was used, it re- 
ferred only to a law dealing with those matters 
which had not been dealt with in that Code, 
i. e., a law creating oflences not contemplated by 
^0 Penal Code. Had the Legislature intended to 
use the term 'special law' in a different sense in 
relation to the Criminal Procedure Code, it would 
bare defined the term in that Code itself and not 
merely relied on its definition given in the Penal 
Code. It might be argued that tho Criminal Pro- 
cedure Code as such has nothing to do with any- 
thing besides procedure and cousequentJy laws 
creating new offences arc outside its ambit. This is 
true but we cannot enter into the minds of legis. 
lators as to why they chose to use this term. 

For (be aforesaid view bis Lordship relied 
00 a case of the Lower Burma Chief Court 
reported in 2-2 1 C 147^'^ where it was held 
that the Whipping Act was not a special law 
because, although it dealt with the parti- 
cular subject of whipping, it created no fresh 
ofTences, but merely provided a supplemen- 
tary or alternative form of punishment for 
offences which are already punishable under 
the Penal Code or other enactments. Ob- 
viously, from this point of view, s. 27, Evi. 
dence Act, is not a special law as the subject 
it deals with does not create any fresh 
offences but merely relates to a particular 
rule of procedure in evidence. 


Nevertheless, the argument of the Burm 
case referred to above may be met by sayin 
that the general rale of interpretation of 
section contained in any enactment is simp! 
to Gnd out the plain meaning of the lang'uag 
of the section. Admittedly, the de6nitio 
of "special law” given in s.4l, Penal Codi 
is vague so far as the real intention of th 
Legislature is concerned. But, at tho sam 
time, the meaning of the language is quit 
clear, and the expression “particular subject 
is wide enough to include many things mot 
than enactments creating fresh offence; 

Particular subject” in its plain meanin 
may include the subjects of procedure o 
e^dence. And it may with reason be sai 
that perhaps it was the very generality c 
the languaga of the deffnition in S.4i whic 
weighed with the Legislature, and it wa 
considered sufficient to adopt that definitio 
for the purposes of the Criminal Procedni 
Code instead of framing a new deBnition. ] 
wiU be useful m this connection to 


Bbide J/s observations in A I H 1940 Lab 
129^ at p. 139 : 

Id the present lostance the Idogoage of S. 41 \e 
plain enough. To ignore the general language used 
in the defioitioo of 'special law* as given in 8. 41 
and to put a restricted meaning on it owing to 
extraneous consideratioDS would, 1 think, be open 
precisely to the same objection as the construction 
placed by most of the High Courts in India ou the 
words ‘any person* as used in S. 162, Criminal 
P. C., which was disapproved by their Lordships 
in the above ruling (i. e. A I R 1939 P C 47^). If 
the inteotioD of the Legislature was to confine 
the expression 'special law* to laws creating fresh 
offences other than those made punishable by the 
Penal Code, the Legislature could easily have 
framed thedefioition accordingly. I think, it may 
he safely presumed that it would not have, in that 
case, u^ the general language to be found in the 
definition in S. 41. 


As against the case of the Lower Burma 
Chief Court (22 I C U7*®) decided by a single 
Judge, Bbide J. refers to a Calcutta case 
reported io 31 Cal and a Bombay case 
reported in 16 Bom 159 . Id the Calcutta 
case it was held by a Divisioa Bench that 
the “Coroaers Act” of 1S71 was a special Act 
witbio the meaning of s. 1 ( 2 ), Criminal 
P. C., so as not to be affected by the Code, 
although it did not create any fresh offences 
bat merely dealt with the procedure in 
certain cases. The view of the Bombay High 
Court also was in accordance with the plain 
meaning of the expression “special law”. In 
discussing the subject of “special law" Dalip 
Singh J. raised anotherquestion in the afore, 
said Lahore case at p. 136 : 

. . . which, in tho circumstances, is to be consU 
derod tho special law? On the one hand, S. 27 may 
bo said to bo a 'special law' providing that stato* 
monte mado to police officers which load to dis- 
coveries are to bo admitted notwithstanding the 
general provisions that statemoots to police officers 
ate to be excluded from ovidonce. on the ofher 
hand, it is po^ble to hold that 8. 27 is the gene- 
ral rule providing that statements mado by persons 
ID custody to any one whatsoovor wbich lead to 
discoveries are admissible in evidence whereas 
S. 162 i§ a special provision which lays down that 
statements made to police officers whether they lead 
to discoveries or not arc inadmissible in evidence* 

Undeniably there is point in this argu- 
ment when the two sections (i. e., s.27. Evi- 
dence Act, and S.1G2. Criminal P, C.) are 
MMidered with reference to each other. 
With all respect, however, I must say that 
for the purposes of the present discussion it 
18 unnecessary to consider that point of 
view. In view of the language of S. i (2), 
Criminal P. C., which reads ‘nothing herein 
contained shall affect any special or local 
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law now in force,* two things are clean 
First, the provision which is to affect the 
special or local law must be contained in 
tho Criminal Procedure Code. Secondly, 
the special or local law which is to be 
affected must exist outside the provisions of 
the Criminal Procedure Code. Therefore, 
for our present purpose, S. 102 of the Code 
may be a provision likely to affect some 
other special law, hut it cannot itself be a 
special law within the meaning of S. i ( 2 ) of 
the Code. 

One thing only remains to be said. The 
trend of decisions is to treat S. 27 , Evidence 
Act. as special law* within the meaning of 
S. 1 (2), Criminal P. C. ; yet the position at 
the present time is far from settled. Dis* 
cussioD on the topic is so very perplexing 
that in many cases it seems to have been 
deliberately avoided while in others it has 
been left in mid-air. The remedy, obviously, 
lies with the Legislature or the Judicial Com* 
mittee. Before proceeding to discuss the 
second point, namely whether 8.162, Crimi* 
nal P. C., is a ^specific provision to the con- 
trary’ within the meaning of S. l( 2 ) of that 
Code, it is necessary to give in brief the 
history of S. 1G2 of the Code and S. 27 , Evi- 
dence Act, on which considerable stress has 
been laid by their Lordships of the High 
Courts of Allahabad and Lahore. Id the 
Code of Criminal Procedure of 1661, there 
were sections containing some of the pre- 
sent provisions of s. 162. There were also 
sections covering the provisions now con* 
tained in Ss. 25 to 27 , Evidence Act, which 
were subsequently removed from the Cri. 
minal Procedure Code and incorporated in 
the Evidence Act, 1 of 1872 , as 8 s. 26, 26 and 
27 . In the Code of 1882| S. 162 was worded 
as follows : 

No statement, other than a dying declaration, 
made by any person to a police officer in theconrse 
of an investigation under this chapter shall, if re- 
duced to writing be signed by the person making 
it, or shall be used as evidence against the accused. 

Nothing in this section shall be deemed toaSect 
the provisions of 8 . 27 , Evidence Act, 1672 . 

Id the Code of 1898 , the section was al- 
tered as below : 

(1) No statement made by any person to a police 
officer in the course of an investigatloD under this 
chapter shall, if taken down in writing, be signed 
by the persou making It, nor shall euch writing 
be used as evidence : 

Provided that, when any witness is called for 
tho prosecution whose statement bae been tskeu 
down as aforesaid, the Court shall, on tho request 
of tho accused, refer to such writing and may then 
if tho Court thinks it expedient in the interests of 
justice, direct that tho accused be furnished with 
a copy thereof: and such statement may be used 


A. h B. 

to impeach tho credit of such witness in manner 
provided by the Evidence Act, 1872. 

(2) Nothing In this section shall be deemed to 
apply to any statement falling within the provi. 
sions of S. 32, cl. (1), Evidence Act, 1672. 

Finally, by the amending Act of 1923 , the 
section was redrafted as under : 

(1) No statement made by any person to a police 
officer in the course of an investigation under this 
chapter shall, if reduced into writing, be signed by 
the person making it; oor shall any such state- 
ment or any record thereof, whether In a potlco- 
diary or otherwise, or any part of such statement 
or record, be used for any purpose (save as herein- 
after provided) at any inquiry or trial in respect 
of any offence under investigation at the time 
when such statement was made : 

Provided that, when any witness is called for 
the prosecution in such inquiry or trial whose 
statement has been reduced into writing as afore- 
said, the Court shall, on the request of the accused 
refer to such writing and direct that the accused 
be furnished with a copy thereof, in order that any 
part of such statement, if duly proved, may be 
used to contradict such witness in tbe manner 
provided by section 145, Evidence Act, 1672 When 
any part of such statement is so UFed, any part 
thereof may also be used in the re. examination of 
such witness, but for tbe purpose only of explain- 
ing any matter referred to in his cross examination: 

Provided further, that, if tbe Court Is of opinion 
that auy part of such statement Is not relevant to 
tbe subject-matter of Inquiry or trial or that its 
disclosure to the accus^ is not essential in the 
interests of justice and is inexpedient in tho pablio 
interests, it shall record such opinion (but not the 
reasons therefor) and ^all exclude such pact from 
the copy of the statement furnished to tho accused. 

(2) Nothing In the section shall be deemed to 
apply to auy statement falling within tbe provi- 
sions of S. 32, cl. (1), Evidence Act, 1672. 

It is also noteworthy that the words 
tbe abseDce of any specifio provision to tbe 
contrary, nothing herein contained shall 
affect any special or local law now in force” 
which are contained in S. 1 ( 2 ) of tbe present 
Criminal Procedure Code, were also con- 
tained in S. 1 ( 2 ) of tbe Code of 1662. Now, 
having in view the above history of tbe 
sections under consideration, let us see how 
tbe question whether 8 . 162 is a 'specifio 
provision to the contrary' has been dis- 
cussed by dietinguished Judges of the High 
Courts of Allahabad and Lahore. As in all 
difficult points, there have been found two 
ways of looking at the question— tbe one 
leading to the conclusion that S. 162 is a 
specifio provision to tbe contrary, the other 
leading to tbe conclueion that it is not. 
There is logic in each method of approach 
and it is bard to say which method is more 
consistent with reason and tbe ordinary 
rules of interpretation. In support of tbe 
conclusion, representing the majority view, 
that 8 . 162 is a specific provision to tbe con- 
trary tbe arguments used may be put as 
follows : Admittedly, there is no express 
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provisioQ in the Criminal Procedure Code 
affecting S. 27, Evidence Act. But the word 
used in s. 1 ( 2 ) of the Code is “specific”, not 
“express.” And the word specific appears 
to denote something less exacting than the 
■word “express." In Murray s Oxford Die- 
tionary the word is defined as 'precise or 
exact in respect of fulfilment, conditions or 
terms : definite, explicit.’ There could hardly 
be anything more definite or explicit than 
the terms of s. 1G2, Criminal P. C. 

It is important to note that when S. 162 
of the Code of 18S2 was drafted, the Legis- 
lature bad considered that the section con- 
stituted a specific provision to the contrary 
within the meaning of S. 1 (2) of the Code. 
This will be clear from what follows. Sec- 
tion 1G2, Criminal P. C. of 1862, excluded all 
statements to the police, oral or written, 
other than only dying declarations. There- 
fore, statements leading to the discovery of 
a fact which were admissible under s. 27, 
Evidence Act, 1872, were also apparently 
excluded by the provisions of 9. 1G2 of the 
Code. Section i (2) of the Code, however, 
contained the provision : 

In tba abscDCO of any specific provision to the 
contrary, nothing herein contained shall affect any 
special or local lavr now in force. 

Section 162 , therefore, would not affect 
S. 27, Evidence Act, unless it contained a 


'specific provision to the contrary’ within 
the meaning of S. 1 (2) of the Code. Clearly, 
the Legislature was of opinion that s. 162, 
as then drafted, did contain a ‘specific pro- 
vision to the contrary,' for. if it had thought 
otherwise, it would not have added a pro- 
viso to the section saving S. 27, Evidence Act. 

This saving clause concerning s. 27 waa 
omitted in the Code of 1398. But it is possi- 
ble to understand that omission. Under 
S. 102 of the Code of 1898, only written 
statements were excluded. Oral statements 
were admissible and hence it was unneces- 
sary to add the proviso regarding S. 27. By 
the amending Act of 1023, however, both 
oral and written statements were again ex- 
cluded as in the Code of 1862 . Yet the saving 
clausa was not re-introduced. This is signi- 
ficant. Obviously, the Legislature had the 
provisions of the Evidence Act in mind, for 
S. 145 and S. 82 (l) of the Act have been ex- 
pressly saved. It cannot thus be said that 
the Legislature had overlooked the effect of 
the amended 9. 162 on S. 27, Evidence Act. 
Why then, if S. 27 was intended to remain 
unaffected, was the proviso concerning S. 27 
not re.introduced in 1928 ? The answer is 
that the Legislature did not want to save 
the provisions of S. 27, and hence deli- 
berately omitted the proviso. 

(To be contimted.) 
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The (act that certain other sections oC the 
^Evidence Act which have not been expressly 
affocted by s. 1G2 have indispatably been 
affected also lends support to the view that 
it U possible to interpret S. 102 as having 
affect^ S. 27, Evidence Act, although that 
•section has nowhere been expressly affected. 
Section 157, Evidence Act, is a case in point. 
That section has not been expressly affected 
by 9. 102, but it caunot be doubted for a 
moment that s. 102 has rendered inadmissi^ 


ble the statement made by a witness to a 
police ofBcer in the course of investigation 
for the purpose of corroborating such wit- 
ness ID Oourt. To sum up therefore in the 
words of CoUister J,, in A l R loio ALL 203^^ 
Sbt page 266 : 

U we carefully examine tbo language o( S. 162, 
41ncDtQel P, Cm if we cooeider the express reference 
'io 8. 145 and S. S2 (1), Evidence Act, and the 
analogy of S. 167 of that Act, to whose provisions 
there is no reference in S. 102, Criminal P.C., and 
df we attach due significance to the omission of the 
LagUlaturo to reontroducc In the present Act tbo 
aaving proviso in respect to 8. 27, Evidence Act, 
'the logically inescapable conclusion U that S. 162, 
Crimioal P. C., contains provisions plainly and 
•direcUy, and therefore specifically, affecting S. 27, 
Evidence Act, guoad statements made under that 
aeottoQ by an accused person to a police ofBcer in 
4^ course of an investigation. In other words, 
there is a ’specific provision to the contrary* within 
the meaning of S. 1 (2), Criminal P. C. 

On fcha other hand, the argumeDts leading 
to the contrary conclusion, as used by Bhide 
iu AIR 1940 Lab 129,^ run as follows : 

According to the dictionary . , , the word speoL 
fle moans Mcfinite' oc 'distinctly formulated.* 

• • • • 


‘specific' in a saving da 
that conulaed in S. 1 (2). Criminai P. 
^mg exceptional. The usnal pbraseologv adop 
te oMM when eontradiction by mere implicat 
ts intended to be excluded is ‘express’ provision 
theoontrarytsoa for example the wording of S( 
i»i t « compared with that of 8. 369. ( 

‘express* means ‘what 
n« left to mere implication* (see Wbarton’e L 

spemno is even stronger, 

* • • • 

P 0 8. 162, Cfimi 

WM “'® of the Lcgislat 

^It ‘aiscovery* which 

temokted wlni««^’ ®’*aoaco Act, and that it o 
the rule exehfflln l™portant exception 

SllS confessional etatomenti to 

£ doing °so“Vo? ^ 
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xVs against the argument that the attention of 
the Legislature was drawn to the Evidence Act 
while framing S. 162, Criminal P. 0., and yet the 
Iiegislature did not introduce any saving clause 
with respect to S. 27, as it did with respect to 
S, 82 (1), '*it must be noted .... th.at the saving 
clause with respect to S. 82 was not introduced at 
tbo time of tbo amendment of the Code in 1928, 
but had been introduced long ago In 1898. . « • « 
When the provisions of S. 162, Criminal P. C., 
were ameuded in 1923, .... it would hare been 
certainly better if the Legislature bad re-intcoduced 
a saving clause with respect to S. 27. But I do nob 
think that it would be reasonable to infer there- 
from that the Legislature intended to repeal S.27, 
Bvldeoco Act» to any extent. The ooiisaion may 
be due to two reasons. The Legislature may have 
overlooked the fact that the amendment of S. 162 
was likely to affect S. 27, as its attention was not 
drawn to the subject-matter of S. 27, vis. 'informa- 
tion leading to discovery.' Or it may have codbU 
dered that the subject-matter of 8. 27 being 
sufficiently distinct, and limited in its scope, it 
could not be affected on the principle embodied in 
the maxim 'generalia speoialibus non derogant*. . , 
• • • » 

However, whatever the precise reasons for the 
omission may be, the question Is whether the 
omission to add a saving clause with respect to 
S. 27 has resulted in a pro taoto repeal of S. 27, 
If there has been any such repeal, it could only be 
by implication. But such repeal by impHcatioa 
seems to me to be clearly excluded by S. 1 (3), 
Criminal P. 0., which lays down that the provl- 
eions of special enactments will not be affect^ 
unless there is a 'specific provision tothecontrary' 

• • • • 

locidentally, .... it Is worth noting that aU 
though the question of repeal of various provi- 
sions of the Evidence Act and other enactments 
was apparently brought undoc review in 1938, when 
the Repealing Act of 1938 was passed, the Legisla- 
ture did not think of amending 9. 27, in any way. 
The presumption is that the section as it staudg 
still expresses correctly the intention of tbo Legis- 
lature. ^ 

With the greatest respect for the afore- 
said arguments of the learned Judges, I 
venture to think that there may yet be 
another line of reasoning. It is unnecessary 
to go behind the plain language of the 
section to its history or to the intention of 
the Legislature. The ordinary rule of inter- 
preUlion of a statute is to take the language 
as It stands and give it its moat natural 
meaning. Following this method of inter- 
pretation let us first of all try to find out 
the meaning of the clause * ‘in the absence 
of any specific provision to the contrary, 
nothing herein contained shall affect any 
special or local law now in force/* 

As this clause indicates, the general rule, 
which is given in a negative form, appears 
to be that no provision contained in the 
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CrimiDal Procedure Code shall affect any 
special or local law in force. If any special 
or local law is to be affected, there must be 
a specific provision to the contrary (i. e., 
contrary to this general rule), saying, in an 
affirmative form, that the particular special 
or local law has been affected. Now, if we 
can bring ourselves to think that s.27, Evi. 
dence Act, is a ‘special law,’ we should also 
expect, in view of S.l (2), Criminal P. C., 
that, if S.27 were intended to be affected, a 
provision stating that it was affected would 
have been introduced in S. 162. Whatever 
meaning be given to the word 'specific', 
whether it be considered something less 
exacting, or something stronger, than the 
word ‘express’, it is apparent that the word 
signifies something other than ‘implied.’ 
Hence, even if any provision affecting s.27 
is contained in S .162 of the Code in an im- 
plied form, it is not sufficiently ‘specific’ 

(i. e., definite, distinctly formulated) to 
affect S.27, Evidence Act. Incidentally, I 
am inclined to think that the expression “to 
the contrary’’ in S. l (2), Criminal P. C., has 
not received that attention of their Lord- 
ships which it deserves. Their Lordships 
seem to have interpreted the expression as 
meaning ‘contrary to the provisions of the 
special or local law.’ This is clear in the 
observation of at least one learned Judge. 
Bbide J. says in A I R 1940 Lab 129^ at 
p. 140 that “The next point for consideration 
is whether S. 1 G 2 , Criminal P. C., is a “speci- 
fic provision’’ contrary to S.27, Evidence 
Act.’’ It is, 1 think, this interpretation that 
has led most of the learned Judges to con- 
clude from the mere contrariety between 
S. 162 and S. 27 that s. 162 is a specific pro- 
vision to the contrary. In my bumble opi- 
nion, however, the words ‘to the contrary’ 
mean ‘contrary to the general role in S. i(2). 
Criminal P. C., stating that nothing con- 
tained in the Code shall affect any special 
or local law.’ 

There is yet another point to be noted in 
S.l (2), Criminal P. C. This sub-section in- 
dicates that the provisions of the Criminal 
Procedure Code may affect any law other 
than a special or local law, where there is a 
confiict between the provisions of the Code 
and those of any other law. In other words, 
a general law may be affected by the provi- 
sions of the Criminal Procedure Code. This 
explains how S. 157, Evidence Act, has been 
affected by s. 162, Criminal P. C., although 
it has not been expressly affected. Section 
157 is a general law with reference to S. 162 
of the Code. It provides that a former state- 
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ment made by a witness relating to some 
fact, at or about the time when the fact 
took place, or before any authority legally 
competent to investigate the fact, may be 
proved for the purpose of corroborating the 
testimony of such witness in Court ; while, 
S. 162 provides the special rule that state- 
ments made to a police officer in the course- 
of an investigation shall not be used for any 
purpose except as provided in the section 
itself. In support of the view that the pro- 
visions of the Evidence Act contained in 
S. 157 are general, two cases may be referred 
to, A I R 1925 Lah 399^ and 6 1 C 101.*^ It IS 
therefore clear that the Legislature consi- 
dered that the language of S. 1 (2), Criminal 
P. C., was plain enough for the purpose of 
affecting S. 157, Evidence Act, which consti- 
tuted a general law. 

Although at the time of writing I cannot 
give any ruling to support the view that the 
provisions of S. 32 (i) and S. 145, Evidence 
Act, are also general provisions with refer- 
ence to 9 . 162 of the Code, I venture to think 
that they are so. Section 32 (i) provides the 
general rule that a statement by a person, 
to whomsoever made, as to the cause of his 
death, or as to any of the circumstances of 
the transaction which resulted in his death, 
is relevant in cases in which the cause of 
that person’s death comes into question. 
Section 162 ( 1 ), on the other band, provides 
that when the statement is made to a police 
officer in the course of investigation it shall 
not be used for any purpose. Section 162 
thus deals with statements made to a parti- 
cular class of persons and hence the provi- 
sions of S. 32 (l), Evidence Act, may well be 
considered as general in oontradistinotion to 
those of 8. 162 , Criminal P. 0. Similarly, 
9. 145, Evidence Act, provides the general 
rule that a witness may be cross-examined 
as to any statements as to relevant facts 
made by him on a former occasion, in writ- 
ing or reduced into writing, while 8 . 162 
provides the special exception in the case of 
statements made to a police officer prohibit- 
ing tbeir use foe all purposes. I think the 
provisions of the Evidence Act contained in 
Ss. 32 (1) and 145 were as a matter of fact 
considered by the Legislature to be geheral 
provisions. And, because S. 1 (2), Criming 
P. C., does not protect general provisions it 
was considered necessary by the Legislature 
to introduce the provisos in 8 . 162 of the 
Code to save the provisions of 3. 145 and 
section 82 (i). 

43. (’10) 7 A L J 468 : 6 I C 101, Ruatam ▼. 
Emperor, 
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S0ofcioa27, Evidence Act;, however, being 
a special law with raferenw to a. 162 , it was 
not necessary to protect it by means of a 
special provision. That section could ouly 
be affected by means of a specific provision 
to the contrary. The fact that the saving 
clause concerning sec. 27 contained in the 
Code of 1882 was subsequently omitted also 
leads us to think that when the section was 
redrafted it was considered by the Legisla. 
ture that the saving clause was nob really 
needed. 

I think, in the arguments given above, 1 
have been able in my own way to answer 
all the three questions which have created 
a great deal of confusion: (l) Why Ss. 32 (i) 
and 115, Evidence Act, have been expressly 
saved; (9) Why S. 157, Evidence Act, has 
been affected although there is no provision 
stating that it has been affected; (3) Why 
the saving clause with respect to S. 27, Evi- 
dence Act, which was inserted in S. 162 of 
the Code of 1682 was not re-introduced in 
the corresponding section of the present 
Code. It may be said, of course, that I have 
baaed my argument on the assumption that 
8. 27, Evidence Act, is a "special law", while 
Bs. 82 fi), 115 and 167 are general laws with 
reference to 8. 162 , Criminal P. C. 1 admit 
to have worked on that assumption but I 
most say that I have made no assumption 
for which I have not attempted to give a 
reason. Once it is conceded that s. 27, Evi- 
dence Act, is a special law and Ss. 32 (i), 145 
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and 167 are not special laws, it does not 
appear unreasonable to argue in the way I 
have done. 

Before concluding this long article, I must 
add that the question of pro tanto repeal of 
S. 27 being one of vital importance for the 
purposes of criminal trials, and the law on 
the point being at the present time extre- 
mely uncertain, specially because of the 
difficulty in interpreting ‘special law' and 
‘specific provision to the contrary,' it is 
time the Legislature or the Judicial Com- 
mittee stepped in to settle the legal posi- 
tion. All the High Courts except the High 
Courts of Allahabad and Lahore still adhere 
to the view that S.2T. Evidence Act, being 
a special provision is unaffected by the pro- 
visions of S.162 of the Code. For reasons 
given above, 1 am also of the opinion that 
S. 27 has not been affected by s. 162. Yet the 
fact that in two Full Bench decisions of the 
High Courts of Allahabad and Lahore, AIR 
1940 ALL 263;** AIR 1910 Lab 129,*® a thorough 
and careful consideration of the whole ques- 
tion in the light of s.l< 2). Criminal P. C., 
has led their Lordships to conclude that 
S.162 in its present form does pro tanto re- 
peal S. 27, Evidence Act, is significant. These 
two cases give the latest pronouncements on 
the subject and they indicate that there is 
a progressive tendency to discard the ac- 
cepted view and treat S.162, Criminal P. C., 
as having repealed s. 27, Evidence Act, pro 
tanto. 


Certain anomalies in the Madras Agriculturists’ Relief Aot, i938. 

K. Eauaswami Atyangar and M. Narasimhaohariab, Advocates, Chittoov, 
Authors of the Commentaries on the Madras Agriculturists’ Relief Act. 


The Madras Agriculturists' Belief A 
WM enacted by the Provincial Legislatu 
with the objeob of giving relief to indebt 
^rioulturists in the Province of Madras, 
is since three years that the Act has bei 
in force and within that short compass mo 
than two hundred judicial pronouocemec 
were made in order to interpret and expla 
the proviaions of the small enactment whl 
bristles with difficulties. The validity of tl 
Madrw Agrioulturists’ Belief Aot is not fr 
trom doubt at least with reference to orii 
nal promisees and holders in due course 
a promissory note, HU Lordship the late E 
8. Hulaiman J. observed in A I R igii p 
47 that the Aot did not draw any distin 
fao^n between the original promisee and 


(’41) 98 A I R 1911 F c 17 : 198 I G 225 P 
-nanyanOhattlacv. Muthuttmi (JounAn. 


holder io due course and that the speoiEd 
hardship that would be iaflioted on the 
latter was not at all taken into account in 
the Act and that the special protection 
given to bona fide holders in due course by 
the Negotiable Instruments Aot read with 
the Usurious Loans' Act was destroyed. 
His Lordship the Chief Justice of the Fede- 
ral Court of India observes : 

I doubt wbothor any Pronnoial Aot could In the 
fotm o! a l^btors' Relist Act fuadacnoutally affoot 
the prmolplo of negotiability or tho rights of a bona 
fide transferee for yalue. 

His Lordship Sir S. Varadaobariar ex- 
ptess^ the same view iu the said oase. In 
the light of the above observations, the Act 
IS defective in so far it offends against the 
Negotiable . Instruments Act with particular 
reference to holders in due course. Various 
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difficulties arise in the coustructioo and ap- 
plication of ss. 19 and 20 . Section 19 deala 
v;\th the amendment of certain decrees and 
requires an application to be filed by the 
judgment. debtor ^ho is an agricultQrist to 
get his debt scaled dov?n under the Act. 
No doubt s. 20 confers a benefit on the 
debtor in that be can at once get the execu- 
tion proceedings stayed if he is entitled to 
the benefits of the Act. But take a case 
where the judgment.debtor in answer to the 
execution petition against him files a counter 
petition and prays that the debt ought to 
be scaled down as per the provisions of the 
Act. It is really a matter for consideration 
whether an application under S. 19 is neces- 
sary under such circumstances or whether 
the matter could be disposed of on the 
counter being filed by the judgment.debtor 
in reply to the execution petition. The better 
view seems to be, having regard to the pro. 
visions of s. 7 which bars the recovery of 
any sum in excess of the amount scaled 
down, that the question of scaling down as 
well as whether the person claiming relief 
is entitled to the benefits of the Act or not 
ought to be decided in the execution pro- 
ceedings itself if the judgment.debtor desires 
such a course. 

In (1941) 1 M L J N R C 37- it wos held 

2. (Ml) 194M M L J N R C 87, Venkatachari 7. 

Srinivasa VaradAcbari, 


relying on A I R 1939 Mad 500* that thei®- 
could not be successive applications by co- 
judgment-debtors under s. 20 when once a 
stay had been obtained by one of the- 
judgment- debtors. This would work hard, 
ship to the judgment-debtors at least in one- 
instance. For example, one of the several co. 
judgment-debtors in collusion with the de. 
cree-bolder obtains a stay on a petitioir 
under s. 20 , but does not further proceed 
under s. 19. Then wbat is the position of 
the other judgment-debtors? Neither s. 19 >- 
nor S. 20 makes the position clear. The Full 
Bench of the Madras High Court held in 
AIR 1941 Mad 236* that the rules framed 
under S. 28 of the Act were ultra vires, and 
that the right of appeal could not be inferred 
unless by express enactment such rights- 
are conferred. If the rule-making power is- 
denied to the Local Government by the 
High Court in the matter of appeals, can a 
new remedy be created for declaring the 
amounts due by an agriculturist by means 
of an original petition. These and several 
other anomalies in the Act reqaire the 
immediate attention of the Government. 


3. (’39) 26 AIR 1939 Mad 500 : 183 I C 866 ; ILR 
(1939) Mad 680 : (1939) 1 M L J 888, Oaja Gop! 
Beddl v. Rami Beddi. 

4. (’41) 28 AIR 1941 Mad 235: ILR (1941) Had 
261 : (1941) 1 M L J 164 (F B), Nagappa OheW 
tiar V. Anoapumi Achi. 


Mimansa Buies of Interpretation ; Their Importance and Study 
by Mr. Kashi Prasad Saksena, Advocate, and 
Author of Hindu and Muslim Laio, Lucknow. 


This article deals with the rules of inter- 
pretation with special reference to Mimansa 
Aphorisms. The rules contained in Jaimini’s 
Mimansa are supposed to be the rules of 
interpretation of Hindu law. Jaimini col- 
lected these rules in his 'Mimansa Sutras' 
with the object of introducing critical in- 
sight into those who studied the revealed 
law. His work does not discriminate be- 
tween civil law and religious duty, the 
performance of which secures merit. His 
aphorisms are highly abstruse and reqnire 
voluminous commentaries to expound their 
meaning. His work discloses the scholastic 
method of interpretation. The science of 
interpretation of Hindu law is quite peculiar 
and different from that of the Western sys- 
tem which cannot be applied to Hindu law. 
Jaimini’s Buies of Interpretation, even to- 
day, are the only rules which help us in 
construing Hindu law. The notion that 


Maxwell’s Law of Interpretation can bd 
used for the interpretation of Hindu law 
should be dispelled. The one reason for 
such a wrong notion is that people do nofe 
know the science and are mostly unfamiliar 
with the Sanskrit language. Another reason 
is that the rules of interpretation found in 
Hindu law-books either occur incidentally 
in connexion with the treatment of the 
substantive law on the lines adopted by 
particular writers or purport expressly to 
be tbe reproduction of some one or other of 
the Mimansa principles of interpretation. 
For the proper study of tbe subject, tho 
former class of rules would not be of much 
benefit, but a systematic code of rules of' 
tbe Mimansa principles of ioterj>retBtion 
alone can help us. The aphoristic rules of 
Mimansa came into existence at a time and- 
under circumstances that rendered it dififi- 
cult to modernise their effect and purpose 
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ButevennnJer these disabilities, the author 
has tried to treat the subject on modem 
lines and hag compared these principles 
■with those of the Western law of interpre- 
tation. Savaraswami and Kumarita Bhatta, 
the great commentators, have nob been of 
much help in this connexion, as they illus- 
trate the matter mostly with reference to 
the religious and metaphysical questions. 
Laughaksbi Bhaskara and Apadeva have 
rendered great service in treating the sub- 
ject on modern lines. 

The Mimansa rules undoubtedly apply to 
the exposition of the Vedas. They 'consist 
chiefly of a critical commentary on the 
Brahmaua or ritual portion of the Veda in 
its connexion with the Mantras.’ They pro- 
vide ‘a correct interpretation of the ritual 
of the Veda and the solution of donbts and 
discrepancies in regard to Vedic texts caused 
by the discordant explanations of opposite 
schools.' But, in theory, the Mimansa rules 
have been employed for the interpretation 
of the Smriti texts as well. Even so their 
application to these texts becomes a debat- 
able point. Later writers, such as Vijnane- 
swara, Apararka, Jimutavahana, Devanda 
Bhatta, Eulluka and Nilakantba, have con- 
sidered this matter and are of the view that 
the Mimansa rules are quite effective and 
authoritative in recouctliug apparently con. 
flicting Smriti texts and in interpreting asd 
giving effect to them, though primarily they 
were inteuded for the exposition of the 
Vedas. Apastamba very ingeniously based 
his argumeut upon the principle that the 
statement of a fact is not a rule. He estab- 
lished equal right of the son to the father's 
wealth. Visvaro^, Medhatitbi and Hara. 
datta made but little use of any such rules 
iu regard to positive law. Vijnaneswara 
utilizes Mimausa rules in establishing the 
tight of the widow and also in I. i. lO, 
I. 1. 11 and n. 1 . 31. The Dattaka Mimansa 
used them in i. i. 36.41, iv. 4. 65.66 and 
yi. 6. 27.81 and the Battaka Chandrika 
in I. 1 , 24 and II. 2, 4. Jimutavahana in 
n. 6. 16-19 makes use of the rules of Jai- 
mini and uses the Holakadbikaraua in n. 40 
**^*^*^ gives its meaning to be 
IDM where from a custom or a Smriti a 
Vedic rule is inferred that custom or Smriti 
proceeds from it, and we should not go fur- 
ther and postulate more than one rule con- 
wrniog the same enbject. Regarding tbo 
text about the division of property after 
mther s death, Jimutavahana establishes 
that It a M Anuvada and deduces the ab- 
solute right of the father : a mode of reaaou- 


ing that cannot satisfy the ordinary mind. 
Vijnaneswara (ll. 1 . 3i) made use of Vidhi 
Vaishmya meaning the variability of a rule, 
which is nob allowable, in connexion with 
the widow’s rights. 

The importanco of the Mimansa rules had 
been so much lost sight of that they practi- 
cally became a dead letter. The Mimansa 
has been referred to us as one of the fourteen 
sources of knowledge (rajoavalkya 1.3) The 
essential qualification of a Parishad which 
was to declare the law where no Smriti 
rule existed and had to decide doubtful 
points of law, was the knowledge of the 
Mimansa. Manu (2111. 103.112), Baudbayana 
(l. 1 . 1 . 8 ), Vyas ( 111 . 20 ) and Gautama (xxvin. 
4S) have equally emphasised the importance 
and the study of Mimansa iu counexiou with 
the study and Interpretation of Hindu law. 
Its importance has been increased because 
of the characteristically classic Sanskrit 
language iu which the Hindu law is fouod 
and also because of its having a divine 
source. The subject bus become terse and 
difficult as there is admixture of legal rules 
with moral and ritual principles. In view 
of the difficulty in separating the legal 
from the religious or moral precepts, some 
rules of guidance and interpretation become 
uecesaary. But oue must bear in mind that 
knowledge of Sanskrit and of the Mimansa 
rules of interpretation is not enough for 
their correct application. Extensive and 
practical knowledge of the details of the 
Vedic sacrifices and rituals and epeoialised 
training as a Mimansska are indispensable. 

Mimansa means the investigation of the 
meaning of the Vedas. Mimausa rules grew 
up as an independent branch or faculty of 
Sanskrit studies which has two divisions 
according to the Sanskritists. One, the 
PuTva Mimansa of Jaimini, and the other 
Uttara Mimansa of Sri Badrayana. The 
former concerns itself with the proper in- 
tsrpretatioQ of the rituals contained in the 
Vedas. The line of reasoning propounded in 
this system has obtained general authority. 
The Mimansa is now treated as the solo 
guide in matters of interpretation. The 
Mimanta Sutras are finally divided into 
Adhikaranas or topics, each covering one 
doubtful point and by a process of reason- 
ing the right conclusion is arrived at. The five 
parts of every topic are: a 7*jArt|/a.vaAi/a 
(a Vedio sentence) as to which there is ( 2 ) 
Samsaya (doubt as to its correct meaning); 
(3) Purvapaksha (a prima facie view pub 
forward by the objector); ( 4 ) Vttarapaksha 
(refutation of the primary view); and (6) 
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Siddhanta (conclusion). They present the 
mode of interpretation in a very systematic 
way. The topics are arranged according to 
particular categories such as, anthoritative- 
ness, indirect precept, etc. It is treated logi- 
cally, commencing with the proposition to 
be discussed, the Purvapaksha, the Uttara. 
paksha and the Siddhanta. The following 
remarks made by (Dolebrooke as regards 
Mimansa Rules are very appropriate : 

It will be observed as has been intimated in 
speaking ol the Adhikaranaa in the Mimansa that 
a case is proposed, either specified in Jaimini's 
text or supplied by his scholiasts. Upon this a 
doubt or question is raised, and a solution of it is 
suggested, which is refuted, and a right conclusion 
established in its stead. The disquisitions of the 
Mimansa bear therefore a certain resemblance to 
jundical questions and. in fact, the Hindu law 
being blended with the religion of the people, the 
same modes of reasoning are applicable, and are 
applied to one as to the other. The logic of the 
ilimansa is the logic of the law, the rules of inter- 
pretation of civil and religious ordinances. Each 
case is examined and determined upon general 
principles; and from the cases decided the princi- 
ples may be collected. A well-worded arrangement 
of them would constitute the philosophy of the 
law; and this is, in truth, what has been attemp- 
ted in the Mimansa. Jaimini's arrangement how- 
over is not philosophical: and I am not acquainted 
with any elementary work of this school in which 
a better distribution has been achieved. 

The Mimansa Rules of Inberpretation 
may present some difficulty in the first in- 
stance bat after a careful study they will 
appear simple and may be applied by any 
lawyer in the construction of a statute or 
a document. They have been treated on 
modern lines and by comparison with the 
Western system they do not suffer in the 
least. On good many points there are simi- 
larities but at many places they differ. A 
few instances would better illustrate the 
point in question. A contradiction of texts 
should be explained by their being applica- 
ble in different circumstances 

or by supposing that one contains 
a general rule and the other a special one. 
Similarly, the words which have been de- 
fined in the Smritis ought to be taken in 
that sense according to the rule that the 
same word or sentence should not be under- 
stood in two different senses in the course 
of the same discussion (see 43 Cal 944* at 
p. 967; 86 Bom S89* at p. 856; 38 Mad 1144’ 

1 . (’17) 4 A I R 1917 Cal 675 : 84 I C 10 : 43 Cal 
944 ; 20 C W N 489 : 23 C L J 872, Guugadhar 
Bogla V. Hira Lai. 

2« (*12) 86 Bom 839 : 14 I 0 488 : 14 Bom L H 69, 
Tukaram y. Narajao. 

3v (*16) 2 A I R 1916 Mad 63: 25 I C 957: 88 Mad 
1144 : 27 M L J 868, MeoDakehi y» Moniandi 
PanlkkaD. 


at pp. 1150. 1151; 64 ALL 698.*) So is the rule 
that the singular includes the plural or the 
masculine includes the feminine or the grea. 
ter includes the less or the primary sense 
of a word should be preferred to its secon. 
dary sense. In the same way, there is a 
maxim that the special rule prevails over 
the general, or the principle that where 
there is an exception to a general rule, the 
exception should be confined within strict 
limits. 43 cal 944* at p. 970, or the rule that 
a mere recital of a reason for an injanction 
(Arthavada) neither adds to nor deducts 
from the rule itself. 

The Vikalpa Maxim that if authorities 
of equal force be confilcting, either may be 
followed, is frequently used when the his- 
tory of a rule of law has been forgotten 
(Gautama, i. 34). In case of a real conflict, 
Yajnavalkya (iv. 20 ) laid down the rule that 
when there is a conflict of Smritis, reason 
must prevail 

and Narada (IV. 40) also says that in case of 
conflict of Smritis, decision should be ac- 
cording to reason 5 gfrR^T^f 

ftiv; : The following rules which are 
often overlooked by commentators and law- 
yers are more important than many oft- 
qooted ones which lead only to confusion : 

A text must be accepted as it is and 
should be interpreted according to its tenor: 

A far-fetched interpretation is allowable 
only when supported by authority (Kuma- 
rila Bbatta). 

The popular meaning of words should be 
preferr^ (Kumarila Bbatta). 

ft ^ 1^51% : I 

^ It 

A word ©mployod ooco canoot bear the 
literal and metaphorical sense at the same 

time (Dayabhaga III. 2*80) 

Multiplicity of sense must not be attri- 
buted to any word (Adbikarana Eaumudi 50) 

When there is an express text, considera* 
tioDS of reason are of no avail (Jatmioi iv. 

Jimotavahana's rule that where no differ- 
ence is found in the Sastras, equality is the 
rule has been applied in 

4 . ('32) 19 A I R 1982 All 417: 198 I G 6S1: 54 AU 
698 : 1932 A L J 588 (F B), Gajadhar Prasad y« 
Gaori Shankar. 
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the case of daughter’s sons and illegitimate 
sons of Sudras when there are legitimate 
daughters, etc. Eaghunandana in the Udva- 
batatva gives the role that what has been 
enjoined to he done need^not be performed 
twice : ^ : 

The opinion of another (book of autho- 
rity) is accepted where it is not contradicted 
(Apastamba) This 

principle is of utmost importance as it would 
bind the Bengal school with the roles of 
the Mitakshara on which that school is 
silent and at the same time woold make the 
theory of spiritual benefit applicable to the 
Benares school when it does not clash with 
the roles of the Mitakshara. 


Id interpreting the roles of succession the 
question is whether the order of heirs men. 
tioned in a text is to be settled by the 
Z'ramasororders. They are three: (i) StuU- 
krama or the order laid down in an ex. 
press text of the Veda ; (ii) Arihakrama or 
the order determined according to the sense 
of the passage ; (iii) Pathakrama or the 
order according to the words of the text. 
The commentators have construed the 
Krama in this connexion as Arthakrama. 

There is also the principle of deducting 
by analogy (Atidesa) from texts dealing 
with one subject, applicable to another sub. 
jeot of the same class when there is no 
impediment. There cannot be an Alidesa 
opon an Alidesa, a remote analogy upon a 
reiDote analogy or a fiction opon a fiction 
(13 Cal 911^ at page 966). 

An enumeration of persons or objects 
may be illustrative and not exhaustive. 


These •principles are commonly found tii 
other systems too. 

There are many rules and principles 
which are peculiar to the Mimansa system 
of law ; some of the instances are given 
below: 


When a text forbids an act, the permis. 
sion to do it by another may be presomed 
therefore it is optional : 

: ). Whether an in. 
junction is optional or not, a commentator 
may thus always declare it to be so. 


The artifioiri ways of interpreting parti. 

(even), va 5T (or) and cha ^ 
(and) for deducing new rules are peculiar to 
the Mimansa. Some such rules have also 
been given by Dr. Sitomony : 

(1) If two re^DB are givea in the same clause 
for any partlcjJar propoalUon the reason last given 
b by way of or adiltional sappoit and 

may be rejected. (9) When In order to wlahlish 


any particular proposition several reasons are given 
in successive clauses, each successive reason being 
preceded by such words as Kinch Yadva 

etc., then the reason last given is to be ac- 
cepted as the correct one. (3) When several alter- 
natives are proposed or propounded in the same 
sentence with the word ra WF (or), it is to be 
understood tb.at the author does not approve of 
any of them. 

The popular maxims (Lankihanyayas) 
like the maxim of the staff and the cake or 
the maxim of the cattle and the bull or the 
Matsyaoyaya or the maxim of the bigger 
fish eating the smaller fish which is the 
basis of KautUya’s Arthasastra, are not of 
Jaimini but have been so held by popular 
recognition. 

Benowned Hindu jurists differ in the 
application of Mimansa principles and arrive 
at different conclusions on important crucial 
points : viz., on the point whether pro. 
perty or ownership is temporal or spiritual, 
Vijnaneswara (I. 1. 10) holds that it is by 
popular recognition by applying the Lipsa 
Sutras of Jaimini as interpreted by the 
heterodox Guru Prabbakar, while Jimuta- 
vahana (ob. 1) is of a contrary opinion by 
the application of the fundamental precept 
— Swargakamo Tajeta. 

As regards the adoption of a daughter's 
or a sister's son, Nilakantba and Jimuta* 
vahana give opposite results; also as to the 
interpretation of the word ‘parents* in the 
text of Yajnavalkya. Vijoaneswara prefers 
mother to the father in the succession to 
an issueless person by the application of 
his own grammatical rules of construction 
while Smritiohaodrika and Jimutavabana 
give a contrary result by applying Mimansa 
and other rules and prefer father to mother. 
Madhava holds that both should share the 
estate. 

The Mimansa rules abound in snoh in. 
stances and they show the intricacies and 
dififionlties as to the application of the 
Mimansa rules and also the logical subtlety 
and discrimination of the Hindu jurists. 

Jaimini s rale as to assignment of reason 
once assumed great importance in connexion 
with the interpretation of the text of 
Vuistba : ^ Let no man give or receive an 
only son, since he mtuf remain to raise up 
a progeny for the oftsegwiej of oncestors.” 
Mandlik (p. 499) says : 

It >4* tulo of tho Purvo Afinkinia that all the 
texts supported by the assigaiug of a reason are to 
be OMined not as Vidki (an Injunotion] but simplv 
fts Afih^v^da (rooommoDdatory). When a Uxt \a 

a it follows that It baa no 

obligator; force whaleTer. 
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Their Lordships of the Privy Coaocil 
held it as not biodiog and remarked io 
connexion with Jaimini’s rule : 

That, if sound, would be conclusive as to 
Vasistba's text. But if t$ rather startling, and a 
very iotiniatc acquaintance with the Smritis would 
be needed before admitting its truth. It has not 
been brought forward in any case prior to this case 
from Allahabad. It may however fairly be argued 
that one who, having the power to give an absolute 
command, gives au injunction not expressed in 
unambiguous terms of absolute command, but 
resting on a reason, is addressing himself rather to 
the moral sense of his hearers than to their duty 
of implicit obedience (26 I A 118, 146:21 All 460.^) 

The doubt expressed by their Lordships 
of the Privy Council as to the cneaniDg of 
Jaimini's rule is oot without justiheatiou. 
The Mimansists explain that the rule relat. 
ing to the descriptive clause in the shape of 
reason distinguishes au Arihavada or recital 
from a Vidht or an imperative rule of law 
and that it only implies that the reason 
should not be taken as an esseutial part of 
the Vid/ii, the obligatory nature of the 
Vidhi text remaining unaffected by the 
Vidhi, but neither a good nor an indifferent 
reason has any effect on it. Dr. Ganganath 
Jba says that the principle deduced under 
the Uetuvannigadhadhikarana is that : 

Wbon ao injuDction is followed hj the state- 
meDt of reason— this statement of reason has no 
mandatory lorco ; certainly this does not vitiate 
the mandatory nature of the injunction itself. 

VljDaceswara commenting on the text of 
Yajoavalkya which prohibits the marriage 
of a Sudra woman with a Brahmin, giving 
the reason — ' Because out of her be is him* 
self born/ says : 

Hero by assli^ninf; the reason that, out of her be 
U born himBelf, the author prohibits a marriage 
with a Sudra woman (or one who is desirous of 
begetting a Naityaka (ncces&^ry) eon, thus giving 
full e&cct both to the reason and the Fidhi. 

5. V9<3) 21 All 400 : 26 I A 113 : 22 Mad 898 : 
7 Sar SSO (PC), Qurulingaswami v. Bamalak- 
sbmamma. 


A. L B. 

Kishori Lai Sarkar (pp. 175-88) setting 
out the Sutra, explains that the rule relat. 
ing to the descriptive clause in the shape of 
reason distinguishes an Arthavada or recital 
from a Vidhi or an imperative rule of law 
and that it only means that the reason 
should not be taken as an esseutial part of 
the Vidhi, the obligatory nature of the 
Vidhi text remaining unaffected by the 
assignment of reason. Madhavacharya treats 
an uncontradicted Arthavada as equivalent 
to a Vidhi. 

Mimansa rules may be said to be of 
doubtful utility in the present-day adminis- 
tration of Hindu law as they have been 
applied in extenso in the interpretation of 
Hindu law. Many of the rules are a 
duplication of common sense or trained 
reasoning. Practically, all the difBculties due 
to conflicts, obscurities and lacunae in the 
Smritis have been more or less removed by 
the Commentaries and Digests and the 
decisions of British Indian Courts. More- 
over, any fresh interpretation of the Smritis 
without the aid of the established Com* 
mentaries and Digests by an independent 
application of the Mimansa rules would be 
very risky. But whatever may be the 
extent of the utility, this subject is of 
utmost importance for a sound study of 
Hindu law. 

The author would close this article with 
the text of Yrihaspati ; “Decisiou should 
not be based only on the Sastras. By an 
unreasonable judgment there is loss of 
Dharma.’’* 

* This is imporUct in codooxIod with the 
enforc^meot of the strict letter of tho rules of 
aocieot la^ io xuodern days and lays down that a 
rule of latv should be interpretad od tho priuciplea 
of justice, equity aod good oooscieace. 
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Women UndeF Hindu Lav (Need for 
Reform), by V. Surtanaratana Rao, 
B A. M.L., Nizamshahi Road, Hyderabad 
(Deccan). Copies can be had from The 
Deccan Chronical Kingsway, Secunderabad; 
Shahra.e.Osmani, Hyderabad. Pages 33. 
Price Annas 8. Post free. 

This is a short essay dealing with eertain 


problems now confronting the Hindu society 
and its women. The author bos pointed out 
the adaptability of the ancient Hindu law 
texts for reform to suit the needs of the pre- 
sent day and made important suggestions os 
regards the rights of women regarding in- 
heritance and divorce. The book is bound to 
be useful to the social workers and legislators. 
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IN ENGLAND. 



Ancient Law . — 


The Common Law Doctrine that the master answers for the tortious 

acts of bis servants, whilst acting under 
his general authority for bis benefit, is a 
very ancient one. This principle is often 
shortly expressed by the words "respon. 
deal superior,” the superior must be res- 
ponsible ; but its meaning is more clearly 
shown in the maxim "qui facit per aliunt 
facit per se," a terse method, as it is 
sometimes called, of declaring- the doctrine 
that he who acts by means of another, 
shall, as regards damage resulting from the 
manner in which the act is done, be deem- 
ed to have done it himself. Its first judi- 
cial enunciation probably cannot be traced. 
But the above principle was folly acknow- 
ledged so long as the time of Henry IV ; 
but was even at that early time subject to 
the qualification that the act, for which the 
master was to be held liable, must be an 
act witbiu the general scope of the servants’ 
authority : see Y. B. S HY. IV. 18. 

Origin . — The greatest blow, however, to 
the above Common Law Doctrine, also 
called "Doctrine of Respondeat Superior,” 
that the master is responsible for the acts 
of the servants, was dealt by a decision of 
the Court of Exchequer in the year 1837, iu the much discussed cose in (1887) 8 M & W l.^ 
This case decided that the rule expressed by the maxim "qut facit per alium facit per 
fie, a rule of general application to most other relationships, should, nevertheless, not 
*pply to the relationship of master and servant, in such a manner as to fix the master with 
liability to his servants for the acts of fellow servants. Thus became established what bos 
become known as the "doctrine of common employment," 

Growth.— This principle of common em- They (i, e., the serraat oaueing and tbo ser- 
ployment first established and introduced in snflaring the injury) have both engaged in a 

' ~ ' common service, the duties of which Impose a cer- 

tain rtek on both of them and in ease of negligence 
on the part of the other, the party Injured knows 
that the nagligenoe le that of bisfellow-servanfeand 
not of bis master. He knew when he was engaged 
in the service that ha was exposed to the rkk of 
injury, not only from his own want of ekill and 
oare, bat also from the want of it on the part of 
his fellow.servants; and he must be supposed to 
have oontraoted on the terms that as between 
himself and his master, he would run this risk. 


1887 by a judgment of Lord Abinger in ( 1837 ) 

8 M & w 1* was no sooner expounded than 
lb was universally accepted asafundamen- 
P^^ooiple of law, nob only in England, 
but m Scotland, and the United States of 
America as well. The above doctrine again 
came up before the Courts of England in 
(1860) 5 Ex 848,* when it was definitely for- 
mulated. It therefore originated in the 
Court of Exchequer and it was developed 
later by the same Court. In delivering judg- 
menb, Alderaon, B. say s : 

2. ffi 6 Ex^sS ‘ 7 L J Ex 43 : t Jur 937. Priestly v. Fowler. 

By. Go. ^ • 19 L J Bs 296 . 6 Eally Oas 680, Hutchinson v. York, New Oastle and Betwic 

* S 8) 767 ; 6 W R 664 : 111 R R 896, Bartonshill Coal Oo. v. Reid. 


In the year 1858, however, this dootrini 
of common employment was firmly ant 
finally established in ( 1868 ) 8 Maoq 266.* Thi 
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decision of the House of Lords in the above 
case^ gave final authority to it. It affirmed 
the doctrine of common employment as part 
of the Common Law of England. Lord 
Cranwortb in delivering judgment, after two 
years' consideration, thus sums up the law 
on the subject : 

When several workmen engage to servo a master 
in a common work, they know or ought to know 
the risks to which they are exposing themselves, 
including the risks of carelessness, against which 
their employer cannot secure them, and they must 
be supposed to contract with reference to such risks. 

The observations made by Lord Watson 
in (1891) A C 371* that 

the principle of the master's immunity in such 
cases, frequently termed the doctrine of collabora- 
tcur, is of comparatively recent origin. In the law 
of England it can hardly be traced further back 
than (1837) 3 M d: W !• which was decided in 
1837. It was rejected by the Courts of Scotland 
until 1858, when for the first time in either coun- 
try, it was fully explained and reduced to its pro- 
per limits by Lord Cranwortb, in the Scotch case 
iu (1658) 3 Macq 26G.3 Tbedoctrino bad previously 
been formulated by the Supreme Court of Massa- 
chusetts in a judgment delivered by Shaw 0. J., 
in (1658) 4 Met 49,^ which was referred to with 
approval by Lord Cranwortb, 

were quoted with approval in 1938 by Lord 
Thankerton in (1933) a C 57.® A number of 
decisions given, since the case in (i837) 3 M 
& W 1* have carried the principle of com- 
moo employment to an extent, logical, per. 
haps, but in practice inconvenient and even 
harsh. Speaking of the doctrine, Dr. Ken. 
ney in bis Select Cases on Torts says: “Lord 
Abinger planted it, Baron Alderson watered 
it and the Devil gave it increase." 

The doctrine. — The doctrine of common 
employment, therefore, may be enunciated 
as follows : If the person occasioning and 
the person suffering injury are fellow work- 
men engaged in a common employment and 
having a common master, such master is 
not responsible for the consequences of the 
injury. The rule is an application of the 
maxim 'volenti non fit injuria,' which 
means that no act is actionable as a tort at 
the suit of any person who has expressly or 
impliedly assented to it, because no man 
can enforce a right which be has voluntarily 
waived or abandoned. The rule applies even 
though the servant injured is a child. This 

4. (1891) 1891 A 0 871 : 61 L J Q B 90 : 65 L T 
97 : 40 W R 405 : 55 J P C44, Johnson v. Lind- 
say (b Co. 

5. (1856) 4 Met 49 : 3 Macq 316 : 149 B B 263, 
Farwcll v. Boston and Worcester Railroad Corpo- 
ration. 

6. (1938) 1938 A C 57 : 106 L J P C 117 : (1937) 
Sc L T 628 : 167 L T 406 : (1937) 8 All E f> 698 
: (1937) S C (H L) 46 : 53 T L R 944 : 81 S J 


doctrine is a well-known defence, or rather 
one of the defences, open, of course, to an 
employer only, when it is sought to make 
him liable to one servant for the acts of 
another servant. 

Conditions of applicability. — Two con. 
ditions, however, must be fulfilled before 
this rule of exemption from liability is ap. 
plicable : “there must be both common 
employment and a common master," as ob- 
served by Brett L. J. in (1878) 3 Ex D 341 .^ 
The House of Lords, by its decision in 
(1891) A c 371,* has established that the view 
of Brett L. J., was the right one, and for 
the doctrine of "Common Employment" to 
apply it is not sufficient that the workmen 
are engaged in a common work, they must 
in addition, have a common employer. In 
other words, the servant injured and the 
servant causing the injury must be fellow 
servants, i. e., they must be servants of the 
same master, meaning thereby a common 
master; and they must at the time of the 
accident have been engaged in a common 
employment, that is to say, jointly in the 
same employment. 

The terms. — The terms 'fellow servants' 
and 'common employment' need some elu- 
cidation. 

Fellow servants. — All persons engaged 
under the same employer for the purposes 
of the same business, however different in 
detail those purposes may be, are fellow 
servants in a common employment. Servants 
are fellow servants within the meaning of 
this rule even though one of them is tbo 
superior of the other if they are in the em- 
ploy of a common master, because the 
superior servant is in such a position that bo 
becomes the alter ego of the master. It is not 
enough that they were working together and 
engaged in the same work or transaction, 
working side by side, unless with respect to 
that work or transaction they were employed 
by the same roaster. The term fellow ser- 
vant also includes any person who, on bis 
own initiative or at tbe request of a servant 
or his master, gratuitously and temporarily 
assists tbe servant in bis work. By suob 
assistance be puts himself quoad hoc in tbe 
position of a fellow servant of the servant 
assisted by him. He is not considered to be 
in a position of a servant pro tempore. 

Common employment. — Servants are in 
common employment when they are engag- 
ed in a common object, namely tbe fur- 
tberanee of the business of their master, 

7. (1878) 3 Ex D 841 : 47 L J Ex 872 : 38 
201 : 26 W R 413, Swainsoa v. N. E. By. Co. 


700, Wilsons Clyde Coal Co« English. 
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and that nob the common immediate obj^t, 
bat the ultimate object, is the test. The 
omploymenb most be common in the senw 
that the safety of one servant most in the 
ordinary and natural course of things depend 
on the care and skill of the others. It is not 
meant by this that their work must be 
identical in nature. Employments are said 
to be common within the meaning of this 
rule when they are so connected with 
each other that the risk of an accident doe 
to the conduct of one of them is a natural 
incident of the other, so that such risk must 
be deemed to have been in the contempla- 
tion of the servant when he undertook that 

other. . 

Where, therefore, servants, are engaged in dif- 
ferent departments ofduty, an injury committed by 
one servant upon the other, by carelessnessor negli- 
gence in the coarse of his peculiar work, is not 
witbio the exception, and the master’s liability 
attaches in that case in the same manner as if the 
injared servants stood in no such relation to him, 

08 said by Lord Chelmsford in the leading 
case in (185S) 3 Macq 266^ when considering 
what was meant by the words 'common 
service' or 'common employment'. Lord 
Wright in (1939) A 0 215^ in explaining what 
was meant by ‘common work' said that it was 
work whioh necessarily and naturally, or in the 
normal course, involves juxtaposition, local or 
oasnal, of the fellow employees, and exposure to 
the risk of negligence of one afleoting the other. 

The case in (1B04) A c 222^* shows that 
difference in grade and responsibility does 
not exclude the doctrine so long as the 
nexus exists. 

Therefore, os before stated, it is not neces- 
sary for the defence of common employment 
to apply that the workmen should be engaged 
upon the same or similar work, or indeed at 
lihe same place. On the other hand, the 
mete association of workmen in a common 
employment, no matter how closely related 
.the conditions under whioh it is necessarily 
carried on, does not subject them to the die- 
-advantages of the doctrine, unless they are 
m the service of a common master. It is the 
relationship to the one master, and not the 
association in a common work, which pro- 
duces the disqualification. 

LiinUaiion» on appUeation. — But the 
doctrine does not apply to (l) staimtory obli- 
gations imposed upon masters as under the 
Factory Acts, (2) where the master has been 
guilty of Dsgligenee in selection of th e fellow 

■i. (1989) 1989 A0 2i6:108L J K B 820:160L T 

mS : 65 T L R 469; (1989) 1 AU E R 

687. Bi^oliffe v. Blbble, Motor Services Ltd. 

9. (1B94) 1894 A 0 222 ; 68 L J Q B 419 : 8 R 
W6 ;,70 L T 680 : 42 W R 497 : 7 Asp M 0 488, 

Hedley v. Pinkney & Son’s Bteamshlp Oo. 
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servant causing the injury, (3) where the 
injured servant is bringing his action, not 
against the master bub against the servant 
whose negligence or other wrongful act was 
the cause of the injury in question : see 
(1911) A C 5,*® (1912) A C 149.'^ (1912) A 0 
693.*® (1934) A 0 1*® and AIR 1940 P 0 
Lord Wright in the last case further said as 
follows: 

In addition the docttine does notapply to claims 
by workmen for injutUs caused by breach^ of statu- 
tory duties imposed for tboir protoctioo or for 
breach of duties personal to tho employer. 

Seasons underlying — This principle of 
exemption of the master from liability has 
been defended upon many grounds, the most 
usual one being that the workman has made 
an implied contract with bis master to take 
the risks of the employment, including the 
risk of injury caused by bis fellow workmen. 
In other words, that a servant impliedly 
agrees to run the risk naturally incident to 
the employment undertaken by him and 
that one of these risks is that of barm due 
to the negligence or incompetence of his 
fellow servants. 

It is, however, not difficult to discover the 
UDSoundness of snob a system of reasoning. 
The workman makes no contract to take the 
consequences of the negligence of his fellow 
workmen and he would be generally very 
unwilling to do so. The only ground for 
implying such assent is, that be has entered 
into association with others upon work, in 
the course of whioh he knows there is risk 
of injury arising from the negligence of 
those with whom he thus places himself in 
contact. If from this knowledge of risk a con- 
tract to exclude the priuoiple of respondeat 
superior is to be implied, then it should be 
implied in the case of passengers apon rail- 
ways and other public conveyances, and in- 
de^, in the case of everyone who voluotacily 
subjects himself to the ordinary dangers of 
street traffic ; seo Bueggs' Employers' Lia- 
bility & Workmen's Oompensation, Bdn. 8. 

Decline. — The doctrine of common em- 
ployment, stat^ to have been “ereoted on 

10. (1911) 1911 A 0 6 : 80 L J K B 13S : 108 L T 
467 : 66 8 J 44, Lees v. Dankerley Bros. 

11. (1912) 1912 A 0 149:81 L J P 0 97 : 106 L T 
161 : 28 T L B 150, Butler v. Fife Ooal Oo. 

IZ. (1918) 1912 A 0 693 : 81 L J K B 1056 : 107 
L T 821 ; 28 T L R 669 ; 66 S J 719, Watkins y. 
Naval Oolllery Oo, 

13. (1984) 1984 AO 1: 103L JP0 193:149LT 
626 : 77 8 J 689 ; 49 T L R 566 : (1034) So L T 
114 : (1988) Wo A I Rep 818 : (1988) So (HL) 64. 
Loehgelly lion it Ooal Co. v. M’ Mullau, 

14. (’40) 27 AIR 1940 P 0 296 : 191 1 0 299 : 1 L R 
(1940) Ear P 0 486 (P 0), T. & J. Btookle Bank 
Ltd. V. Noot Ahmode. 



VG Joornal doctbise of couiiox employment 

the foundation of general policy and judicial 
reasoniog, however, caused iDocb dissatis* 
faction in England. In 1877 a Bill provid- 
mg for the total abolition of the doctrine 
of comroon employment was referred by 
the House of Commons to a Committee 
which, however, were unable to recommend 
the abolition of the doctrine of common 
employment; but, nevertheless, they re^ 
commended alterations. Acting upon this 
report, the Government in 1879 introduced 
a Bill which was however soon withdrawn. 

In ISSO the Government brought in the Bill, 
which has been in force as a statute since 
the first day of January iSSl, under the name 
of "Employers’ Liability Act. iSSO.'' In 
introducing the Bill it was stated that the 
object of the Government was " to bring 
back the law to what it was supposed to be 
in England before the case in (1637) 3 M & 

W 1.^ and in Scotland up to the decision in 
(1856) 3 Macq 266^ : vfrfeRueggs’ Employers' 

Liability & Workmen's Compensation, 

Edn. 8. 


A. I. 

Employer’s Liability Act, but it gives to all 
servants to whom it applies a statutory 
right to be compensated by their masters 
for accidents suffered by them in the course 
of and arising out of their employment, 
whether such accidents are caused •by the 
negligence of a fellow. servant or not. The 
liability of the master has been considerably 
enlarged by the above enactments. 

The Employers' Liability Act, 1S80, has, 
therefore, modified the application of and 
made the first statutory inroad upon the 
doctrine of common employ meet and makes 
it unavailable to the master in certain cases; 
the Workmen's Compensation Act. 1025, 
which repeals the previous similar Acts 
imposes an entirely new obligation on the 
master, wholly unconnected with his Com- 
mon law liability and totally independent of 
it, to compensate a workman for any injury 
he sustains in bis employment if the injury 
incapacitates him totally or partially from 
work. 


The Employer's Liability Act was passed 
to obviate the injustice to workmen that 
employers should escape liability where 
persons having superintendence and control 
in the employment were guilty of negligence 
causing injury to the workmen. The object 
of the Act was to get rid of the interference 
arising from the fact of common employ- 
ment with respect to injuries caused by any 
person belonging to the specified classes. 
The Act was enacted for seven years, hot has 
since been continued from time to time, by 
being inserted annually in the Espiring 
Laws Continuance Act. This Act, however, 
has not in any way affected the application 
of the maxim ^volenti non fit injuria.* This 
Act, though still on the Statute bock, is pra- 
ctically obsolete, having been superseded by 
the Workmen's Compensation Acts, 1897 to 
1925, because since the passing of the Work- 
men's Compensation Acts proceedings have 
seldom been taken under the Employers* 
Liability Act, 1880. This Act does not abolish 
the doctrine of common employment, but 
it gives a remedy by action for damages in 
certain specified cases to servants, not being 
domestic or menial servants, but engaged 
in manual labour, because the Act applies 
to workmen as defined by the Employers 
and Workmen's Act, 1875, and to railway 
servants, who are injured by the negligence 
of their fellow servants in the course of their 
omploymeut. Similarly, the Workmen's 
Compensation Act does not abolish the doc- 
trine of Common employment or repeal the 


Present Law, — We, therefore, find that 
the well-known defence of common em- 
ployment, under which rule at Common 
law a master is never liable to one servant 
for the injuries or damage sustained through 
the negligence of a fellow-servant, unless, 
the master expressly authorises the wrong- 
ful act or personally interferes and makes 
the act his own has been to a large extent 
abrogated by statute — the Employers' 
Liability Act, 1880, and the Workmen'sCom- 
pensatioQ Acts, 1897 to 1925— but as these 
Acts do not apply to all forms of employ- 
ment, the Common law principle is, there- 
fore, still applicable in many instances. In 
1934 also, a Bill was introduced to abolish 
the defence of common employment in 
the House of Commons, and referred to 
a Stauding Committee, but to no effect. 
Speaking of the doctrine of "common em- 
ployment " Lord Atkin in (1939) A C 215,^ 
observed that : 

At the preseoi time this doctrine Is looked at 
askance hy judges and text- book writers. There 
are none to praise, and very few to love. But it is 
too well established to be overthrown by judicial 
deoisioD. Affirmed by several decisions oi this 
house, it has been accepted, by the Legislature, 
once expressly in the Employers* Liability Act, 
1860, and subsequently as the foundation under- 
lying the various Workmen's Compensation Acts. 

It is therefore that Salmond observes that: 

It is irrational, and it is to be regretted that the 
Legislature has not seen fit wholly to abolish it, 
instead of merely establishing a series of capricious 
exceptions to it. 
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IN INDIA. 

Principles to be followed. — In India, 
where there is no legislation analogous to 
the Employer’s LiabiUty Act, 1880 and where 
before 1924 there was no Workmen s Com- 
penaation Act like the similar Act of England, 
and where even today in cases to which the 
Workmen’s Compensation Act, 1925, does not 
apply, the question which arisee for consi. 
deration is whether to such cases the Courts 
should apply the Doctrine of Common 
Employment of England or not. The rule 
that has been generally followed in such 
cases is that the Common law of England 
which represents justice, equity and good 
conscience should be applied where there is 
no provision to the contrary. The Common 
law followed in India is the unwritten law 
of England : see AIR 1921 cal i,’® a i R 1922 
Pat 101*® and AIR 1933 Pat 35.*^ Sir Barnes 
Peacock C. J, in 9 W R 280*® stated the law 
as follows : 


Now, having to administer equity, justice and 
good conscience, where are we to look for the prin- 
ciples which are to guide us? We must go to other 
countries where equity audjuetica are administered 
upon principles which have been the growth of 
ages, and see how the Courts act under similar 
circumstances; and if we find that the rules which 
they have laid down are iu accordance with the 
true principles of equity, we cannot do wrong in 
follo^ng them. 

This principle was adopted by their 
Lordships of the Privy Council in lil a 89.^^ 
Lord Hobbouse in delivering the judgment 


stated that : 

The matter most be decided by equity and good 
ooosoience, generally interpreted to mean the rules 
of English law if found applicable to Indian 
society and oirouroataiicee« 

This principle has more recently been 
affirmed by their Lordships in 67 i A 168»^ 
The question therefore is whether this 
doctrine of common employment, which, 
although subjected to an unusual amount of 
criticism and largely abrogated in England, 
but still part of the Common law- in 
England, is in accordance with the princi- 
ples of justice, equity and good conscience 
60 as to be applicable to Iadia> 

15 . CU)8A[B1931 Gall : 691Cl48:S3Cr LJ 
81 :4eaal883; SaOL J91; 940 WN982(8B), 
Satfsh Ohandra v. Ram Dayal. 

18. ('22) 9 AIB 1922 Pat 104 : 66 1 0 861 : 1 Pat 
871:8 PLT 276, Jagat Mohan ▼. Kali PadoQbosh. 

Pat 86 : 141 10 183 : 11 Pat 
^ L T279, Bamkiratv. Biseshwat Nath. 
1^ (68)9 W B 280 : Bang h R Snp Vol 988. 

Chandra Sein. 

*2; 651 ! 14 I A 89 ; 5 Sat 16 (P 0), 

Maaloddln. 

PO 149 : 128 I 0 664 : 11 
261 : 67 I A 168 (PO), Mehtban Khan v. 
Maknanat 


ENGLISH COMMON LAW 
NOT APPLIED. 

The Courfca in India, have on sevei'al 
occasions, refused to apply a rule of English 
law on the ground that it is not applicable 
to Indian Society and circumstences. A 
number of rules firmly established in English 
law have been departed from in India. 
Many Judges have refused to apply them 
here. For examples 55 Mad 727;** 51 Bom 
167;“ 46 ALL 8W,*® the rule in (1861) 30 
L J Q B 265.** 

DOCTRINE APPLIED. 

The contention that the rule of common 
employment was not an equitable one was 
raised and expressly dissented from in 9 
ALJ173,*® in which Richards C. J. observed 
that there being no such statute (meaning 
Employers’ Liability Act, 1880), in India, the 
doctrine of common employment must be 
applied in all such cases. This rule has been 
followed also in A l R 1983 Sind 129*® and in 
Tamer v. S. P. rf D. By. Co., an nnreported 
case, referred to in Alexander’s Indian Case 
Law on Torts. But on an examination of 
the judgments in the aforesaid cases and 
the other cases in which this rule has been 
applied it would appear that in all these 
cases it was assumed that because the 
doctrine is still part of the Common law of 
England it necessarily applies in India, and 
the question whether the role of common 
employment is founded on any principles of 
jnstice, eqnity and good conscience was nob 
examined at all. 

DOCTRINE NOT APPLIED. 

In A I R 1937 Nag 354,®* bowever, on dif. 
ference between Niyogi and Staples A. J. Cs., 
Stone 0, J. and Pollock J., held that the 
doctrine is not, under the conditions of to- 
day, in accordance with the principles of 
justice, equity and good conscience; and, 
therefore, the extension of such a doctrine 

21 . (’82) 19 AIR 1983 Mad 445 : 140 I 0 422 : 62 
M L 7 608 : 56 Mad 727, Narajana Bah v. Kan* 
namma Bai. * 

22. (’27) 14 AIR 1927 Bom 22 : 98 I 0 940 : 51 
Bom 167 : 28 Bom L R 1334, Hlrabai Jehangir 
V. Dinshaw Sdalji. 

23. (’24) 11 AIR 1924 A11857:46 All 860:22AL3 
788, Sbaoratan Singh v, Karan Singh. 

24 . (1661) 80 L7QB 265 ;1B&S 893 :8 7ui (N S) 
832 : 4 LT 468:9 WR7ei.TvvoddleT. Atkinson. 

25. (’12) 9 A L 7 173 : 18 I 0 417, Blanchette v. 
Secretary of State. 

26. (’88) 20 AIR 1933 Sind 129 ; 148 I 0 834 : 26 
SLR 282, Abdul Aaie v. Secretary of State. 

27. (’37) 24 A I R 1937 Nag 854 : 174 1 0 401 : 
I L B (1988) Nag 64, Secretary of State v. Bukh- 
mlnibai, 
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of English law is unsuitable to conditions 
in India. The Allahabad case and the Sind 
case referred to above were considered in the 
Nagpur case and were nob followed. It 
would be useful to know the reasons which 
led three of the Hon'ble Judges to take the 
above view, and, therefore, I quote below in 
cxte7iso portions of the judgments of each 
of them. In the above case, Niyogi A. J. C., 
observ’ed as follows : 

It must bo noticed that this rule was introduced 
as an exception to the maxim of respondeat supe- 
rior which itself is an exception to the rule of law 
that a fault binds its own author tenet sues 

(luctorcs). An exception has been introduced to 
the doctrine of common employment bj the Emplo- 
yer’s Liability Act passed by the Parliament in 
1680. The rulo of common employment, therefore, 
in so far as it has been abrogated by a statute can- 
not be treated as forming part of the enforceable 
Common law of England . . . , any Court in India 
which takes recourse to the Common law of Eng- 
land and seeks to apply its principles to India can- 
not afford to ignore the extent to which the 
Common law stands abrogated by statute . . . The 
position in England to-day is well stated in Hals- 
bury's Laws of England, Vol. 20, p. 131, Art. 261, 
in these words : 

**Ad employer sued by a servant in respect of 
injury incurred in the course of the employment 
may still set up as a defence the doctrine of com- 
mon employment, save in so far as tbo doctrine is 
abrogated by tbe Employers' Liability Act, 1880." 

It would be clear, therefore, that in cases indi- 
cated in the statute no employer is entitled to 
raise the defence of common employment: nor have 
the Courts cl Common law any jurisdiction or 
power to entertain such a defence. It, therefore, 
appears to mo that it is manifestly anomalous and 
illogical to apply, in tbe name of justice, equity 
and good conscience, to India tbo doctrine of Com- 
mon law which is no longer regarded at its source 
as fair and equitable and enforced as such. 

Pollock J., stated as follows : 

In my opinioD tbe rule, to use tbe words of Lord 
Herscbell in (1891) AG 818, (when considering 
whether the English case in (1799) 8 T R 166,^ 
could be extended to Scotch jurisprudence), is 
not "founded on any principle of justice or equity 
or oven of public policy which justidesiteoxtension 
to the jurisprudence of other countries" ... In the 
days when jobs wore more plentiful and au emplo- 
yer bad only a few servants, all of whom were 
acquainted with each other, such a presumption of 
law might perhaps be fairly made, but conditions 
have changed enormously since 1887. Ko such 
doctrine appears to exist in the law of any other 
country in Europe, and in my opinion tbe doctrine 
IS not, under the conditions of to-day, in accord* 
anco with the principles of justice, equity and good 
conscience. 

The Royal Commission on Labour in India .... 
in their report of 1931, .... was dealing with the 


conditions of labour in India and their opinion 
that these defences are inequitable must be inter- 
preted as meaning that the defences would be 
ip^uitablo in India. The opinion of such an autho- 
ritative body, of which I take judicial notice, must 
inevitably carry very great weight, and on this 
ground I am of opinion that the extension of such 
a doctrine of English law is unsuitable to condi- 
tions in India. 

Stone C. J. said as follows : 

If the history of the rule be examined, it will be 
found that in some cases stress is placed upon tbe 
rule known as "t'ofenfi non fit injuriA,*' Sometimes 
stress is placed upon a supposed implied term in 
the contract of service. It will be found that in its 
first enunciation it was supported by reasons 
which, as Scrutton L. J., observes at page 315 of 
(1932) 2 KB 309,^ were not satisfactory, and was 
placed on a ground substantially different from 
that eventually adopted. It will also be soon that 
in the end the rule imported a fiction. • • • A great 
American jurist, O. W. Holmes, in his work on 
the Common Law has observed: ’Tbelawisalways 
approaching and never reaching consistency. It is 
for ever adopting now principles from life at one 
end, and it always retains old ones from history 
at the other which have not yet been absorbed or 
sloughed off. It will become entirely consistent only 
when it ceases to grow.' In my opinion this rule 

has its roots In history It was and is firmly 

engrafted on to the English Common law. But 
when one in India considers whether a particular 
branch of the English Common law should here 
be applied, one has to ask oneself whether it is, 
«... "in accordance with justice, equity and 
good conscience", and one has, in considering 
that question, to consider the age in which the 
application is to be made. Things have boon partof 
the English Common Law which are not conso- 
nant to modern ideas of justice and on which, 
had a Judge in England to coneidor tbe matter 
now free from authority, a different conclusion 
would unquestionably be arrived at to what was 
arrived at in the 15tb, 16th or 17th centuries. Since 
the rule in (1837) 3 M d; W li was formulated, the 
world has undergone great changes 

In 80 far as the doctrine of common employment 
is founded on tbe maxim vcUnli non fitinjuria, it 
appears to me to be a rule which is consonant to 
justice, equity and good conscience. If it can bo 
shown as a fact that the man knew of the risk and 
voluntarily ran tbe risk, then it may bo right and 

pro^r that he should be denied a remedy 

But by a fiction to compel a Court to assume what 
is obviously not tbe case that a man employed by 
an employer who is employing all kinds of people 
in all kinds of occupations over a whole continent 
has contracted to run the risk of the negligeoco of 
all people, however different their employment, 
however disconnected their omploymont may bo, 
is in my opinion a rulo that has to be critically 
examined. ... It is true that in oonsidoring what 
thoGommon Law of England is, one has not to look 
at theStatute Law of England; but the law of Eng- 
land is composed of both, and one seeks guidance 
when determining what is justice, equity and good 


28. (1894) 1894 A 0 318 : C R 245 : 71 L T 163, 
Palmer v. Wick Steamsbipping Co. 

29. (1799) 8 T R 186 : 16 R B 810, Merryweather 
V. Nixan, 


30. (1982) 2 K B 809 : 101 L J K B 641 : (1939) 
Wo. <fc I Rep 149 : 147 L T 243 : 48 T L R 433, 
Fanton v. Denvllle. 
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coDBcienccnot by lookiog at a particular of 

the law in England, but by looking at what is the 
law of England ai present in force, and even tnen 
one is not compelled to apply that law unless one 
is of the opinion that bearing in mind the cucum. 
stances as existing in India today, that law can 
according to justice, equity and good codsciotm te 
here applied . . . When one finds it criticised by 
a competent jurist ia the country of its origin 
and followed not because of its infrangible logic 
but because of its authority, an authority deriv^ 
from an earlier age when eircumstan^ were dif- 
ferent, one is also justified in treating it as an un- 
gafe guide* 


DOCTBINE'S APPLICATION DOUBTED. 

Very recently in July 1940, their Lord* 
ships of the Priyy Conncil had to consider 
the applicability of the Doctrine of Com. 
mon Employment to Indisi and although 
they did not decide it expressly, yet the 
strong obseryations made by them in course 
of their judgment deliyered by Lord Wright 
in A I B 1940 P C 225^^ on an appeal from 
Calcutta, quoting ^ith approval the case of 
the Nagpur High Court referred to above 
leaves no room for doubt that the view 
taken by the Nagpur High Court is the 
correct view of the law on the point so far 
as India is concerned. Lord Wright stated 
as follows: 

But there U a serious question whether the doc* 
trine of common employment is part of the law 
of India. It has bttn severely oritkified in Eng. 
land by nsany high judicial authorities, as (or in. 
stance, in (1939) A 0 316^ 1988 A 0 67^ and in 
many other judgments. It has indeed in England 
only been made endurable by reason of kgislativa 
measures . . . These measures have made the doc* 
trine of common employment lees objectionable in 
England. 

Questions have been raised whether a doctrine 
so unsatisfactory both as to ita policy and as to ita 
practical results ought to be followed at all or at 
any rate without qualifications by the Indian 
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Courts as a part of the law of India, particularly 
when in England it has been qualified and largely 
abroeated by legislation which has no counter- 
p«t in India. Thus in A I R 1937 Nag 354^' 
Stone C. J.. in the Nagpur High Court, refused 
to apply it. It may further be observed that the 
fiction of an implied contract has always been re- 
garded as difficult. . . . 

For the first time in India a Workmen’s 
Compensation Act much similar to the 
Workman's Compensation Acts of England, 
was passed on 3th March 1923 as Act 8 of 
1923, which came into force on the first day 
of Joly 1924. This Act provided for the pay- 
ment by certain classes of employers to 
their workmen of compensation for injury 
by accident. The terms ‘employers’ and 
'workmen’ have bean defined in S. 2 read 
with Sch. 2 of the Act from which it would 
appear that the Act applied to railway ser- 
vants or other persons employed for the 
purposes of the employer's trade or busi- 
ness. This Act has been amended sabse- 
gnently in 1924, 1925 and 1938. But this Act 
does not cover all classes of master and ser- 
vant. 

CONCLUSION. 


The principle, therefore, which emerges 
from the foregoing discussion is that the 
Doctrine of Common Employment has no 
application to India even to cases which 
are not covered by the Workmen's Com- 
pensation Acts 1923-33. In India, there- 
fore, the maxim respondeat superior is still 
applicable and a master remains liable to bis 
servant for the injury or damage done to 
him due to the negligence of bis fellow set- 
vant. If a servant has been temporarily 
lent to another master, the law is that in 
such a case it ia the 'patron momentaneV 
and not the 'patron habitual’ who is res- 
ponsible. 


JAINA LAW 

by 0. R. Jain, (Retired) Bar.at.law, isp, Connaught 'Blau, IJew Delhi, 


In the case of Bhikubai Chunnilal 
Ambaidas v. Manilal Shagchand Bay. 

reported in air 1980 Bom 517 espeoi. 
ally at p. 619 the Bombay High Coart has 
held as follows : 

It appears .... Iiom versa 24 of the Vardhmau 
Nitl, that the widow should maintain her rela- 
tives, and for rellgioni and oonimuna) purposes 
she may sell or mortg^e the property. This verse 
is inconsistent with vetu 14 which states that the 
widow has full powers like the husband whether 
there Is a son or not. Verses 51 and 62 of the 
Arhan Niti would show that when there is a In- 
timate son or a well behaved adopted son or when 
Ihore ata nona, shd i« a,, the iridow, may iot necea. 


Bary purposes make a gift or mortg^e or sale of 
the property in her charge. Verse 7C of the Arhan 
Niti says that if the widow !b pervereo and of evil 
conduot she should be expelled by the husband's 
brothers and their sons alter makiog settlement for 
her maintenance, and verse 113 says that when 
the son dies eonless, his estato is taken by the 
widow, and on her death Is taken by her mother, 
in-law. The above mentioned verses ere somewhat 
inconsistent with verses 116 and 116, which ordain 
that on the husband dying sonlesa the widow is 
w mistress of all his property. Similarly, in 
Bhadrabahu Samhita, verses 61 and 66, seem to bo 
apparently in oonfllot with verso 110. 

This deoiaioD was aooepted by the Lahore 
High Court in a oase whioh is reported in 
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AIR 1932 Lab 51G,^ but apparently witboat 
an esamioatioD and fall analysis of the pro. 
dsions of the verses mentioned in the 
Bombay ruling. It seems to me and I sub. 
mit it with the greatest deference to the 
learned Judge whose views have been quoted 
verbatim above that the verses in question 
do not bear the interpretation that has been 
placed on them and are in no sense incon. 
sistent with one another. I give below the 
reasons that have led me to this conclusion. 

First of all as regards the two verses from 
the Vardhmana Niti. The 14th lays down 
the general rule that the wife takes the 
estate of her husband in preference to the 
son and has full powers of disposal over it. 
This relates to a case of succession pure and 
simple. Verse 24, if read carelessly and apart 
from the preceding three verses in the same 
book, may at first sight appear to conflict 
with this rule, but not when read in its 
proper place in the sequence of verses begin, 
ning with the 20 th which authorizes the 
making of a trust in certain cases when a 
person wishes to make better provision for 
his family. This he does by means of a deed 
in writing. Verses 21 to 23 relate to the 
carrying out of this deed : the executant is 
dead, the trustee is in possession, the estate 
is being mismanaged. What is the remedy? 
"Taking the writing" herself the widow of 

1. (’32) 19 A I R 1982 Lab 546 : 139 I C 721 : 14 
Lab 95 : 33 P L R 601, Lado v. Banaraei Das. 


the executant should with her exertion "pro. 
tect the property left by her husband." It 
is evident that she has not succeeded to the 
estate as an heir to her husband, but has 
merely placed herself in the position of the 
deposed trustee. Now comes verse 24 which 
reads: 

With it sbe should maiotain hersall and the 
family. For religious and communal purposes she 
may sell or mortgage the property. 

The powers of a trustee are never abso- 
lute. He can only alienate the property in 
certain conditions; an absolute owner may 
do what he or she pleases with it at any 
time, at all times. Thus, there is really no 
conflict between the provisions of these 
verses. The same is the case with verses 61 , 
52 of the Arban Niti which, when read with 
verses 46 to 50, cease to appear to be con- 
flicting with the general rule of succession 
that the widow takes her husband’s estate 
absolutely. These verses also provide for 
the making of a trust and the appointing of 
a trustee-manager in writing by a person 
for the preservation of bis estate, and farther 
lay down : 

If the manager, on the death of the owner, 
wastes the wealth placedinbisehargeby the owner, 
or becomes antagonistic to the widow of the de- 
ceased, then the widow should dismiss such an 
ungrateful proud man with the permission of the 
king and should carry on the work according to the 
practice of the family with another person trusted 
by her. 

(To he contintud.) 


REVIEWS 


The Indian lncome«tax Law Year 
Book (1941.1942) by B. B. Jain, Edu 
tor of Income-tax Gazette. Published by 
Income-tax Law Fublisbing House, Cbandni 
Chowk, Delhi. Pages 644. Price Rs. 6. 

This is an up-to-date commentary on the 
Income-tax Act. The author intends to 
bring out every year a new edition soon 
after the passing of the Finance Act and 
give the changes in the law, the case law 
and the departmental rules occurring in the 
course of the year. The book under review 
contains the entire law and case law and 
all rules and notifications amended up-to- 
date. We are sure the book will be found 
to be of great use to the legal profession and 
people connected with Income-tax law. 


The Neighbour Role in Tort Law, by 
E. Krishnamurti, Advocate, Vellore. The 
book can be had from Messrs. P. Varada- 
cbari k Co., Linghi Chetty Street, George 
Town, Madras. Pages over 107, Price Rs. 2 
only. 

In this book the author has explained-the 
legal principles clearly, concisely and accu. 
rately with reference to case law. The book 
is written in lucid style which makes it 
easy reading. We are sure the book will be 
enjoyed not only by students of law and 
practitioners but also by laymen. The 
printing and get up leave nothing to be 
desired and the price is moderate. 
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by C. R. Jain, (Retired) Bar-at-law. i3f, Connaught Place, New Delhi. 

(Continued from page 80) 


Now follow verses 51 aod 52. The widow 
has placed herself in charge of the property 
with the aid of the King, and must have all 
the powers of the trustee manager, but not 
an absolute estate of inheritance under the 
general provisions of the Jaina law. She can 
now only make a sale or gift or mortgage of 
the property in her charge for a necessary 
purpose. Verse 76 of the Arhan Niti has 
Dotbiug to do with the widow’s power of 
disposal over her husband's estate. It is a 
disqualifying enactment; if she is disquali- 
fied for nncbastity or otherwise she does not 
inherit her deceased husband’s estate. As 
such, this verse cannot be deemed to be in- 
consistent with any other verse in the Arhan 
Niti or any other test. Verse 112 of that 
book contains a special provision for a spe- 
cial case. It has no other implication. It 
only applies if there are no other persons in 
the list of heirs than a widow and a mother. 
The widow takes the estate. And when she 
dies, and the estate is still in existence, it 
goes to her mother-in-law who takes it as 
her heir, not as an heir to her deceased son. 
The son’s widow has full power over her 
estate, and she may deal with it as she likes 
under the general rule that she takes her 
estate as absolute owner. There is no con- 
flict here also. The rule is like a decision in 
a special case that has become embodied in 
the text, and in no sense a provision of 
general applicability to the widow's estate 
in all cases. 

The case with verses 1I6 and 116 is even 
cl^rer. They deal with a case of will. The 
widow has no son but a daughter : and there 
are in existence her husband’s nephews. If 
she makes a declaration and, appoints her 
daughter her heir, the estate 'would not go 
to her husband's nephews but to her own 
daughter, and on her death it would descend 
to her own heirs and not her father's. That 
the Jeinft legislators provided for wills may 
flwm strapge to those who have not studied 
these anoieut laws with adequate sympathy 
or r^pwt, but these provisions leave no 
doubt that they nob only made provisions 
for the ma^g of wills but also for trusts:. 
m the Jaina Law pp. 68, 81 , 84 , loi and 
200. I notice that Patkar J. himself was 
not quite sure in his mind that the provi- 
wens of the verses he noticed in his iudg- 
meat were really inconsistent with each 
other; he merely says as to some of them 
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that they are “somewhat inconsistent.’’ To 
come to verses 61 , 65 and 110 of the Bhadra 
Bahu Sambita : the first of them merely 
states the obvious fact that the predeceased 
son’s widow has no power to deal with the 
estate of her father-in-law, whether self- 
acquired or ancestral. Verse 65 adds that 
the ^idow of a person, whether his father 
be living or dead, inherits all his property, 
and exhorts her to live for some time with 
her mother-in-law and show her respect. 
This phrase is not restrictive of her rights 
of proprietorship in any way. It is a mere 
moral exhortation and only for “some time.’’ 
This is made further cleat by the two fol- 
lowing verses which confer on her the abso- 
lute power to adopt a son to her deceased 
hnsband in doing which she cannot be 
obstmoted by her mother-in-law. Verse 110 
of the Samgbita is exactly the same as 112 
of the Arhan Niti which I have already 
shown to have no restricting power over a 
widow's foil powers of alienation over what 
she has inherited from her husband. 

It is true that the Hindu law is now 
being applied more and more in many 
places to the Jainas ; bat, it is absolntely 
certain that the Jainas had their own laws, 
and never voluntarily adopted the Hindu 
law at any time in the past. How they have 
come to be governed by the Hindu law in 
the British Courts is described in the Appen- 
dix to my Jaina Law, and it will not serve 
any usefol purpose to reiterate it here once 
more. In the Bombay case Patkai J. also 
made the following observation about the 
position of the mother. 

It appuTs from veiseg 11 and 12 of the Vardh- 
man Niti that a widow U not mentioned aa an 
heir of her eon. It U oonoeded before 09 that among 
Jains a widow is not entitled to preferoaoe over 
the eons at the preeent time, and that the mother 
is an heir. The veieee, therefore, in the Vatdhaman 
KlU and the other books relate to a oondltlon of 
Jain Bodety when the widow has tmn considered 
as a more preferential heir than the ion, and can- 
not have a more binding' fotoe at the present time, 

The mother is a sapinda according to the 
Jaina law and is inolnded in the list of 
heirs as such. Hence, no specific mention is 
made of her separately in the Jaina law 
books. It is true that the Jaina law has 
now been thrown into a state of confusion 
within the last 80 years or so, but his Lord- 
^p’s attention should have been drawn to 
its full provisions in any case. 
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Origin of the rule. — The subject; of pro- 
hibited degrees in Hindu law of marriage 
like the law of joint family and inheritance 
depends on the tie of sapindaship. This tie 
is the keystone of the Hindu law of the 
joint family: 10 Bom L B 184.^ Equally so it 
is of the law of marriage, for sapindaship for 
marriage and inheritance is co-estensive: 
42 Cal 384.^ The Hindus in ancient times 
lived in joint families for generations and 
sapindaship or identity of body was held to 
continue till seven degrees so that descen. 
dants of common ancestors in unbroken 
male lineage were all sapindas of each other. 
Accordingly those wbo were called upon to 
live together under the same roof were 
necessarily on social grounds, apart from 
any physiological reasons, restricted from 
entertaining the idea of marriage within 
that circle. These sapindas were also sapin- 
das for purpose of mourning and eleven 
days pollution extended to them on the 
death of a fellow eapinda. It were they 
who were entrusted with the doty to offer 
pindas, oblations of food to the deceased or 
vested with the right of participation in 
oblations offered to common ancestors. In 
fact the right to inherit was co-extensive 
with the right or the doty to offer oblations. 
It was consequently monstrous to think of 
matrimony within this circle. No doubt, in 
course of time, the theory of the identity of 
body till the seventh degree was modified 
for the purpose of coparcenary when it was 
found convenient to live together for seven 
generations and the identity of body was 
held to extend only to four generations, so 
that a great- great-grandson was out of the 
coparcenary, 10 Bom HCB 444,’botsapinda. 
ship under the Mitaksbara continued till 
the seventh degree for the purpose of inheri- 
tance as well as for the purpose of marriage 
and mourning. In the Bengal school, the 
theory of sapindaship did not rest on the 
identity of l^dy but on the right to offer 
pindas or funeral oblations. Accordingly, 
what were the propinquons sapindas of the 
Mitaksbara, viz., the members of a smaller 

1. (’08) 82 Bom 479: 10 Bom L B 184, Karsaodas 
DharamEoy v. GaDgabai. 

2. (’14) 1 AIR 1914 P C 1 : 25 I C 290 : 42 Cal 
384 : 41 1 A 290 : 10 N L R 112 (PC), Ram- 
cbandra v. Vinayak. 

3. (’73) 10 Bom HCB 444, Moro VisbiTanatb t. 
Gaocsb Vithal, 


coparcenary within four degrees were the 
agnatic sapindas of the Dayabhaga for in. 
heritance, there being no coparcenary in the 
Dayabhaga system. The class of sapindas 
was further extended under this system by 
admission of certain cognates in the paternal 
lines within four degrees and in the mater- 
nal lines within five degrees. Sapindaship 
under the Dayabhaga was different accord- 
ingly as it was for marriage, mourning or 
inheritance. There was therefore necessarily 
some difference in the law of marriage 
under the two systems but practically much 
the same rules were evolved with some 
modifications. As the Hindu joint family 
was a relic of a larger joint family or a 
village community embracing sagotras or 
samanodakas, relations above the seventh 
degree as far as memory could go, and these 
were enjoined to observe three days mourn- 
ing and participated in common oblations 
of water, interdiction as regards marriage 
within this larger circle survived as the 
relic of the rule of common gotra which is 
now known as the rule of exogamy. 

Sapindaship extending to maternal lines 
is of later development in the Hindu law. 
The maternal relations within five degrees 
were enjoined to observe three days' mourn- 
ing and were considered as bbinnagotraja 
sapindas by the Mitaksbara for purposes of 
inheritance, mourning as well as marriage. 
This class also embraced male descendants 
through female descendants in the paternal 
lines. For the purpose of marriage, though 
the basic idea under the Dayabhaga system 
was entirely different, the prohibition of 
degrees resting on the same text too, was 
extended to cognates under practically the 
same rules deduced from them, with modi- 
fications. 

Buies of prohibition. — We have therefore 
to consider two main rules deduced from 
the texts on the subject, viz., (l) the rule 
of common gotra and pravara called the 
rule of exogamy; (2) the rule of sapindaship 
leading to prohibited degrees. 

Rule I. Buie of exogamy (common gotra 
and pravara). This rule applies only to the 
three twice born castes, viz.,tbeBrabmana, 
Ksbatriya and Vaishya, wbo alone are deem- 
ed to have gotras (family names) founded by 
ancient Eishi founders, and pravaras (primi- 
tive stocks) sages wbo contribute to the credit 
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of a particular gofcra or family. No doubt at 
the present day Brahmans sdone bear gotras 
and pravaras but the other two classes are 
held to bear the gotra and pravara of the 
family priests of their original ancestors 
both under the Mitakshara and the Daya- 
bhaga. In fact all the agnatic relations 
will be comprised in this rule, for whatever 
the gotra of a Kabatriya or Vaishya be his 
agnates howsoever remote, as far as the 
memory could go, will bear the same gotra 
and pravara. Therefore the rule governs 
agnates whether of Brahman caste or the 
other two regenerate castes. Marriage 
among agnates is, therefore, prohibited 
without any limit of degrees. 

According to M'Cleven, the origin of the 
rule prevailing among Indo-Europeans in 
ancient times before their dispersion was 
the right of capture in marriage for men of 
one tribe in primitive times married a girl 
from another tribe, race or family, by cap- 
ture, so that there was no marriage within 
that tribe, race, or family (Mayne, Edn. 8, 
p. 95). Other savants, however, do not sub- 
scribe to this view. Whatever the origin, 
the Hindus, however, for reasons shown 
above continue the nsage of marrying out- 
side the gotra (family) or pravara (primitive 
stock) and this role of exogamy is almost 
strictly observed by Brahmans and the 
other two castes in practice. Substitute for 
the archaic gotra or pravara, the common 
clan or family name or sorname which we 
style as nukh and exclude all agnates of 
that name from the matrimonial kinship. 
This seams to be observed from centuries. 
Consequently any anion contravening this 
rule is absolutely null and void and the 
state of wife- hood in terms of the Mitak- 
sbara does not arise in the case of a girl, 
party to that union, and such a pseudo- 
wife is to be abandoned as a wife and sup- 
ported as a mother (Bandhayana in Col, 
Dig. Bk. V, p. 840, Snmantu quotedioBhatta- 
^rya.let Edn., p. 76 & Mit. l, p. 58, Steele 166; 
Banerji, lot. Edn. p. 69). The passage from 
the Mitakshara bewing on the point appears 
m Achara Kanda, Chap. 1.68 in course of 
wmmenta on Yajnaval^a’s versa 53 , which 
IS qnoted below for reference : 


008 free from diseam h&Tiog » brother and 
wmmon gotxa or prmvEra (with 
^8-gwm) and hojond (he fifth and ee? 
degree bom (he mother and father reepecU 
(may be eepoo^). (Taj, i.gg), ^ 

The reafcriotion aa to aapinda (sapii 


ship), appears in the preceding verse in the 
expression (not being a sapinda), 

along with some other restrictions or qtiali* 
ficatioDS such as being, yonngeri shorter, 
nndefiled and agreeable which are only re- 
commendatory as is that mentioned as being 
free from disease and having a brother, 
while what is mandatory is non-sapinda, 
noD'Samangotr aja and non . saman pravara. 
After folly commenting on the word a 
samanaresha- gotra jam, Mitakshara em- 
phatically says in the following passage that 
the condition of wife-hood does not arise in 
the caqft of sapiodas and samangotrajas, 
while in the case of girls who do not possess 
the other qaalifications such as freedom 
from disease or having a brother, otcM it is 
not so, thereby clearly implying that the 
other restrictions are mandatory and can« 
not be transgressed. The passage in question 
may be cited in original : 

5 


In the ra iw of aapindas, saxnangotra or sainan- 
parvara girls, wife-bood does not arise while in 
the ease of those disee^fiod, etc., (hoogh wife-hood 
does arise, the disqualification U only wordly. 

Among the modern text-writers, Bbata- 
oharya, Gurudas Banerji, Mayne, Trevelyan, 
MuUa who follow them, G. C. Sarkar and 
Ghose consider such marriages as absolutely 
void. The texts on which this conclusion 
rests are those of Bandhayana Sumantu 
and Narada which are cited below : 





"He who marries a girl of the same 
gotra inadvertently, must support her as a 
mother." (Bhattaobarya ist ^n., p. 75 Col. 
Digest Bk. V, 840). Samantu says : 

He who marries a daughter o! his father’s sister 
or of his mother’s sister or a girl sprung from the 
same gotra with his matamal grandfather of one 
sprang from a gotra pravara most perform the 
ohandiajanafpenanco as atonement) foe thesinbat 
abandoning her as a wife support her” (see Bhatta, 
1st Edn., p. 76.) 

Narada says as regards sapindas: 

Thore among whom marriage takes plaoe within 
the seventh and fifth degree from the father and 
mother respeotively, along with their oSspring be- 
come degraded and attain the position of sndtas." 
Text cited In the Mitakshara (see Sarkar Edn. 6 
p. U9). 

The above view is recognized in 33 Bom 
619* at page 637 where Cbaubal J. defin- 
i^y oonsiders a sagotra or sapravara mar- 
riage as absolutely void and i s of opinion 

4. (’OS) 33 Bom 619 : 10 Bom L R 948, Bamohan- 
dta V. Oopal, 
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that the prohibitions are living law and nsage 
of the Hindas of all the three regenerate 
castes. Hecently it has been decided by the 
Lahore High Court in A i R 1933 Lah 585® 
that marriage between sagotras is not void 
among the Kshatriyas or Vaishyas who 
have no gotras of their own. Bat in the 
face of the above authorities and clear ex- 
pression of filitaksbara to the contrary 
as regards Kshatriyas and Vaishyas and 
the ruling of the Bombay High Coart this 
decision is of doabtfol authority, though, it 
will be welcomed by those like some of oar 
community of Hyderabad Sind among whom 
a few lapses have occurred in recent times. 

That the sagotra prohibition is not neces- 
sarily confined to those who can definitely 
profess to possess archaic gotras in their own 
right would appear from the following texts 
of Brihat Manu which show that samano- 
dakas or persons connected by common 
oblations and who necessarily are agnates 
beyond the seventh degree and as far as 
their common name and descents be not 
known, are excluded from naptials ; 

2IT 3 ^ I 

Cited by Ragbunandana (see Sarkar's 

H. L. Edn. 6, p. 113.) 

Among twico bom cs$t<$, sbe should be espoused 
who is not connected by pinda common oblations 
of food or by *ud^k' common oblation of water or« 
who is removed by three gotras. 

3 3^ HHfl i ?wi^?nr- 

^Ti5i3-^d I 

But the sepinda relationship ceases in 
the seventh degree; the samanodaka rela- 
tionship however ceases after the I4th; ac- 
cording to some it exists if the descent and 
name are renumbered; the word gotra is 
declared to comprise these, [i. e. sapindas 
and samanodak as (cited in Mit. 2 , 6, 6) Sar- 
kar's H. L. Edn. 6, p. 66.]. Herein it is 
significant to note that the word gotra is 
used in the sense of family not archaic. 
This view is also reinforced by the doctrine 
that on marriage a woman is transferred 
froi.; the gotra of her father to that of her 
husband [see Bhattacbarya, Edn. 1, p. 76) 

■ uich implies that the intending bride 
suould in her maiden state have a gotra 
different from the one borne by her inten- 

5. (’33) 20 AIR 1933 Lab 585 : 142 I C 211 : 34 
P L R 207, Sri Krisben v. Sham Sander. 


ded husband. The word gotra therefore does 
not necessarily mean the archaic gotra but 
like the word gotra the expression gotraja 
sapinda and bhinnagotraja sapinda means 
merely family. 

It is not clear from the texts whether 
a girl whose marriage is thus void, can 
remarry. Chaubal J. thinks she cannot 
as divorce or dissolution is unknown to 
Hindu law. With doe deference as the 
marriage is ah initio void and factum valet 
does not apply to it, the girl would be free 
to remarry unless she chooses to remain in 
which case she should be supported as a 
non-wife. No doubt deviations from the 
Hindu law may be here and there found to 
have been committed unconsciously or even 
consciously, hot antil such instances grow 
into an immemorial custom generally ac- 
cepted in any cornmnnity, the onus whereof 
lies on the party setting up such a custom, 
the ordinary law applies in full force: 32 Bom 
619® at p. 627. Now, in our community of 
Amils three deviations from this gotra rule, 
two of which are only within about three 
years old, have occurred in a family where 
the bride's party is the same and are doe 
to the ignorance of the common nnkh or 
family name as the braderies of the bride and 
bridegroom bear different names, thoagh 
their nnkh is common. These are Man- 
sakhanis, Shivdasanis and Tbadhanis (of 
Nibyaynn Jo Fir). Two other instances of 
intermarriage in the same nnkh occor 
among the Gidvanis and Jagtianis of the 
same Manchnndia nnkh. One instance is 
noticed among Sitlanis and Advanis also be- 
longing to the same nnkh or stock called 
Mag. Two instances have occurred where 
the braderie is the same, also in recent 
times among the Advanis, where too the 
bride's family is the same. These instances 
occurred from a misconception of the law, 
as the parties professed to act on the assump- 
tion that they were beyond seven degrees 
and that the role of sapinda of seven de- 
grees’ limitation alone applied to them. 
The Mukhi who was an Advani was made 
to acqniesce by such an opinion expressed 
by the parties, the bridegroom or the bride’s 
father who were lawyers. Quite recently 
three more instances have occurred among 
people of the same braderie living at 
Karachi also presumably under the same 
misconception. The sixth instance _ has 
occurred among the Shivdasanis now living 
at Karachi beyond the sapinda limit on the 
same ground, the parties or one of the par- 
ties in these cases also being lawyers. Two 
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other instances also very recent come from 
the Makhijanis and MalkanU respectively 
which also falls under the same category. 
There may he other instances of the breach 
of the rule but not to our knowledge. The 
paucity of instances cleaxiy shows that the 
Hindus of Sind have generally observed the 
Hindu law of marriage faithfully according 
to the letter and spirit of the Mitaksbara 
system which as modified by Mayukba, but 
not so as to override it, prevails in Sind. 

Eule II. Sapinda rule. — The question 
of prohibited degrees really comes in under 
this rule. The sages are not uniform about 
the prohibited degrees evidently because 
there has been a development in the law 
from time to time. From the two Vedic 
texts on the subject it would seem that at 
first in common with the Indo-Aryans, only 
the sagotra girls were prohibited, for par* 
ties in the second degree being brother and 
sister would be interdicted under the gotra 
rule. Therefore when the texts prohibit 
2 and 2 or 3 and S degrees on the mother’s 
and father’s side respectively it means that 
in the third or fourth degree, only unions 
with cognate girl would be permissible. As 
in the first text from the l^gveda, the very 
first cognate relations such as father's 
sister’s daughter, and mother's brother’s 
daughter are referred to as legible brides, it 
seems that cognates at first were not pro* 
hibited at all except where the union be 
with a sister’s daughter which was repug. 
nant to both Aryans and Semitics, as she 
vms considered a daughter. In course of time 
sapindaship was extended to cognates, and 
Mann and Apastamba prohibited marriagee of 
cognate girls up to the seventh degree whe* 
ther he ^s related on the father’s or 
mother’s side. Sumantn was of the same 
view, though he also referred to the view 
of some others as 5 and 5. Vasishta who 
still ^hered to an earlier stage of the law 
prohibited 6 and 4 degrees while Paithanise 
wavered between 7 and 6 and 6 and 8 and 
expressed alternative views. The majority 
however clung to 7 and 5 and they were 
Gautama, Sankha, Vishnu, Yajnavalkya and 
Narada, whose views were accepted by 
Vijnaueshvara in the Mitaksbara and were 
the law of India for centuries. Even Daya. 
bhaga and the followers of that school made 
few changes in the law of marriage and 
were not so liberal as they were in the law 
01 loheritaDoe. 

^^naneshvara promulgated the sapinda 
doctone based on the community of the 
partioles of the same body. AU those per* 


SODS who were connected with each other 
by blood relationship or in the words of 
Mitaksbara of identity of body within 7 and 
5 degrees on the side of the father and 
mother respectively were sapindas and their 
girls within those degrees were prohibited. 
Sapindaship under the Mitaksbara is there* 
fore determined by counting 6 or 4 degrees 
upwards from the bride or bridegroom, ex- 
cluding them, according as it is through the 
father or the mother respectively and if 
the common ancestor is not reached within 
those degrees then only they are non- 
sapindas and therefore eligible for marriage 
(Mandalik’s H. L. 347; Bhattacharya, Edn. 2, 
p. 90; 42 cal 384*). This is the simple 
Mitaksbara law on the subject, and if the 
upward lines pass both through males and 
females as they would do under the defini- 
tioD of sapinda given by Mitaksbara, it would 
seem that 2121 persons would be inelegibla 
for marriage either as bridegrooms or brides, 
that is to say, there would be altogether 
4242 sapindas for marrit^e (Mandlik, 347; 
Mayne, Edn. 6, p. 104). It will be seen that 
under the Mitaksbara not only the mater- 
nal ancestors of the bridegroom within 
five degrees are to be considered, but the 
maternal ancestors of the bridegroom's 
father or his paternal ancestors within the 
same limit are to he considered, although 
literally on the paternal side seven degrees 
limit will apply even when the maternal 
ancestors of paternal ancestors are consi- 
dered, but it does not stand to reason that 
while in the case of the bridegroom him- 
self only five degrees on the maternal aide 
are counted, in the case of his father or 
other paternal ancestors the maternal lines 
should be carried to seven degrees. It is 
here that the Bengal school differs from the 
Mitaksbara. 

According to Eagbunandana, the maternal 
lines of paternal ancestors above the father 
are not recognized at all as sapindas and 
are therefore elegible for marriage. To this 
extent the sapinda relationship is curtailed 
in Bengal but on the other hand the rela- 
tions are increased by enlarging upon the 
well.known text of Menu on sapindaship 
and the special interpretation put on the 
text of Narada to be referred to below and 
read with the text of Satetapa on technical 
bandhue by Eagbunandana, the chief expo- 
nent of the Bengal sobool, who owing to 
his learning and eminence got Dayabhaga 
accepted as the leading authority in Bengal 
m supersession of the Mitaksbara. Eaghu. 
nandana rejects the definition of sapinda. 
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ship given by Mitakshara. Sapindaship is 
one thing for inheritance another for mourn- 
ing and still another for marriage. Sapindas 
for marriage are determined by certain roles 
deduced from the following texts : 

Manu : 

3Tr 2IT f^: I 

?IT H^ibni II 

Raghunandana interprets thus: 

For the ouptial and holy uDion of a twice-borD 
man she is eligible 

1. Who is Qot the daughter of one who is of the 
samo gotra with the bridegroom’s father or mater, 
nal grandfather. 

2 . Who is not a eapinda of the bridegroom's 
father or maternal grandfather. (See Bhatacharya 
Ist Edo., page 70.) 

Narada : 

snHHHTcI. I 

H^ifsirsr ii 

— •TR^ 

{Vide Sarkar 6th Edn., page 112.) 

Haghanandana's interpretation: 

Girls descended from the father’s and mother’s 
bandhus are not to be taken in marriage as fat as 
the seventh and fifth respectively as well as those 
of the same gotra and ptavara. (Banerji's Hindu 
Law, Ist Edn., page 63.) 

The word Bandhu in the above text is 
interpreted to be technical bandhu, in ac. 
cordance with the following text of Satatapa 
cited in the Mitakshara and also XJdvaba. 
tava of Bagbunandana. It runs thus : 

The sons of his father’s paternal aunt and the 
sons of his father's maternal aunt and the sons of 
bis father's maternal ancle be considered bis 
father’s bandhus. The sons of bis mother’s pater> 
nal aunt, the sons of his mother’s maternal aunt 
and the sons of his mother's maternal uncle must 
be deemed his mother’s bandhus. (Banerji’s Ist 
Edition, page 63.) 

Before commenting on the interpretation 
of these texts it may be noted for the pre. 
sent that the father and the maternal 
grandfather in the text of Manu and the 
father's and mother's bandhus in the text 
of Narada are made the starting point for 
the calculation of degrees, so that the fur- 
thest common ancestor on the father’s side 
is eighth from the intended bridegroom and 
seventh from the father and also the pitri- 
bandhus, and that on the mother's side 
seventh from the bridegroom and fifth from 
the maternal grandfather and the mother’s 
bandhus. In the Mitakshara be is seventh 
and fifth respectively from the bridegroom 
who only is the starting point in the calcu- 
lation, The following rules are deduced 
under the Bengal school by Bagbunandana 
in bis Udvahatava, Dayabhaga itself being 
silent. 


(1) Female descendants in the paternal 
lines upto the seventh degree from the 
father and bis six ancestors are excluded. 

N. B . — This does not affect the gotra rule 
as regards twice-born castes, which inter- 
diets girls of the same gotra (family) without 
limit of degrees. 

( 2 ) Female descendants iu the maternal 
lines upto the fifth degree from the maternal 
graud- father and bis four paternal ances- 
tors are excluded. 

(3) Girls related upto the seventh degree 
from the three technical pitribandhus 
(father's bandhus) and six ancestors begin, 
ning with their mother and her five male 
ancestors. 

(4) Girls related upto the fifth degree 
from the three matribandbus (mother's 
bandhus) and then and their four ancestors 
beginning with their mother and her three 
male ancestors. 

I. Exceptions. — Girls removed by three 
gotras from the bridegroom, thongb related 
within the seven or five degrees as above 
described are eligible, e. g., a great-great- 
grand-daughter in unbroken female descent 
in the paternal or maternal lines may be 
taken in marriage. This exception rests on 
a text of Brihat Mann and of Matsya 
Purana, which says 

.” Even in nearness union may arise 
if distant by three gotras. 

II. Among Kshatriyas in all forms of 
marriage and other inferior castes in the 
Asura form, when there is no fit match 
available within the prohibited degrees, 
marriages may be contracted contrary to 
the rule, provided the limit of five and three 
degrees on the father's and mother's side 
respectively is not exceeded. This exception 
rests on the authority of Shulapani, a Beng^ 
Pandit of renown based upon Paitbanisi s 
alternative text which runs thus : 

One fibould marry a girl who is not of tho same 
gotra, he should avoid those related within five or 
seven degrees on the mother’s and father's side res- 
pectively or avoid such as are related within three 
or five d^rees. 

Baghnnandana rejects this exception and 
considers marriages contracted within this 
exception as absolutely void but the rule 
having found its way in the usage of the 
Bengal people, it is considered as a valid 
exception (Banerji Edn. i, p. 67 ; Bbatta- 
charya Edn. 1, p. 74; Trevelyan Edn. 2, p. 42) 
and is now practised by all classes including 
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some Brahmins like the Kulin even irres. 
pective of the form of the marriage. The 
following diagram will illustrate the lines 
of sapinda relationship excluded from inter. 


marriage. 
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N.B. F = Father, M = Mother, FM ** 
Father's mother, F2 to F? Paternal ances. 
tors beyond the father, FMF= Father's 
mother's father, MF = Mother’s father, 
MMF = Mother’s mother's father, D = 
Daughter, S=Son,Bl,B2&B3 are the Pitri. 
bandbos, and B’ B” B”' are the Matri. 
bandhos. 

It will be seen from the above roles that 
although Kagbunanadan does not, in so 
many words, accept the deSnition of sapinda 
given in the Mitakshara as a person oon> 
nected with particles of the same body, bat 
inasmooh as the sapindas in the above four 
lines are all blood relations, at least for the 
purpose of marriage there would seem to 
bo practically no difference between the 
two schools. Such difference arises only in 
respect of the number of degrees or of the 
hnes excluded from marriage due to the 
peculiar interpretation pat by the Bengal 
TOmmentator on the texts referred to above. 
Th 0 firab two rules ure the zuaia rales and 
are in conformity with the Mitakshara 
except that on the father’s side the com. 
pntation is carried up to the eighth degree 
from the propositus and on the mother’s 
side to the sixth degree from the propositus 
while under the strict text of Mitakshara 
It 18 seven and five respectively. This is so 
lie^use the computation proceeds from the 
father m the one ease and maternal grand, 
fother in the other as the starting point 
^tead of the propositus based on his in- 
terpretation of Mann's text. The other two 
rules however ue the main point of differ, 
ence between the two schools. It is not at 


all easy to understand as to why pitriban- 
dhus like father’s paternal aunt's son who 
is B in the above diagram, and matriban. 
dhus like 6 in it, who is mother’s paternal 
aunt's son are made the starting points of 
computation or from one line of exclusion 
each, where it is the question of A, the 
propositus to be considered in the matter of 
eligible girls. This rests on the crude inter- 
pretation of Narada’s text which will be ' 
presently considered. But the real object is 
to reject the remote relations as sapindas, 
in the maternal lines of remote paternal 
ancestors beyond the father and those of 
the remote maternal ancestors beyond tbe 
mother snch as maternal lines of maternal 
grandfathers and mother’s maternal grand, 
father which are admitted by the Mitak. 
sbara and tbns to enlarge the circle from 
where tbe girls may be married. By making 
the technical Bandbos as starting points 
and admitting them as a separate line one 
absurd result arises, viz., that the seventh 
descendant of the pitribandbn is the ninth 
descendant of tbe nearest common ancestor 
while the fifth descendant of the matriban- 
dhn is tbe seventh descendant of the nearest 
common ancestor, while ordinarily as tbe 
bandhu is a third descendant of the line 
of tbe common ancestor, only four and 
two further descendants from him will be 
excluded according^as he is a pitri or matri- 
bandhu. 

Now coming to the text of Mann quoted 
above, on which the structure of computa. 
tion of degrees is based, if we look to the 
literal sense of the words matuh, ins: (of 
the mother) and Pitnh (of the father), 
we find that the text means that she who 
is the sapinda or sagobra of the mother, i. e., 
on the mother’s side, or a sagotra or sapinda 
of the father, i. e., on tbe father’s side is to 
be avoided in marriage. But, Raghunandana 
considers the expression, matnh to mean 
of the maternal grandfather’ and Pitnh 
of the father’s as the starting points of 
computation. But if we take the same idea 
to be of Mann as is expressed in texts of 
other Rishis of similar import, it means 
sapindas or sagotras on the father’s and 
mothM s aide respectively. Of course, a 
aapmda or a sagobra of the mother would 
r^y be the sapinda or sagotra of her 
fabhw, aa she assumes the gotra of her 
huabMd on her marriage, bub as she is 
oonsiderrf as one degree in oompntation. 
the liberal sense ought nob to be lost sight of 
and a^b the computation not from the 
propositus bub from the maternal grand. 
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father with the result that the upward 
lines ars increased. This however is against 
the express text of the llitakshara and the 
illustration it has given of the computation 
of degrees. 

As regards the text of Narada, it is diffi- 
cult to see why the word Bandhu should 
be interpreted as a technical Bandhu and 
why pitritah and matritah which mean 
'on the father’s side’ and 'on the mother’s 
side’ should be translated by Kagbunandana 
in the possessive sense as meaning ‘of the 
father’ and ‘of the mother,’ and bandbus 
of the father and bandbus of the mother 
should be interpreted with the aid of a 
third text of Satatapa in which examples of 
some bandhu heirs are given and in which 
the order of succession among bandbus is 
laid down, except it be to 6t in the inter, 
pretation with a pre-conceived object which 
we have already said was to curtail the 
circle of cognate sapindasbip. The text 
itself is of the type of the texts which 
declare to what degree relationship of sapin. 
das or blood-relations extends and what 
type of relation is excluded from marriage. 
Accordingly, the word bandhu, in the text 
merely means a blood relation, or a sapinda, 
used in other texts and as such the text 
would mean "a girl from among blood- 


A. I. B. 

relations or sapindas should not be married 
up to the seventh degree on the father’s 
side, and up to five degrees on the mother’s 
aide, nor one of the same gotra or pravara.” 

That the word bandhu is used in some 
other texts of similar import to mean a 
sapinda or blood relation may be establish, 
ed from relevant portions of two texts of 
Gautama and Vasisbtha cited below from 
Gbose H. L. Edn. 2 , pp. 710 and 724 . The 
commentator of Vasishth, Krishna Pandita 
expressly states that the word bandhu 
means an agnate : 

Gautama : Ch. 4. S. 1. 6. 

A marriage is possible between pcrsone who bare 
not the same pravara from among bandhns {sapin- 
das or relations) on the father's side beyond seven 
degrees or on the begetter's side beyond seven 
degrees or bandbus (sapindas or relations) on the 
mother's side beyond fifth degree. 

. . . viRif 

Vasishta : cb. 8. S* LS. 

Od 6 T7t£hiog to be a house^holder shall take a 
wife wbo iDaj be fifth azDong baDdbus (saplodes 
or relatioDs) on the mother's side, aod seTeDth 
among those od the father's aide. 

(To be continxud.) 
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Debt Relief in the Madras Presidency, 
by S. SUBBAHMANYA SASTRI, B.A., B.L., 
AND V. SURTANARATANA B.A., B.L. The 
book can be bad from Y. Suryanarayana, 
B.A., B.L., Cbicacole, Vizagapatam District. 
Pages 280, Price Bs. 2-8.0. 

In this book the antbors have given an 
exhaustive and critical commentary on the 
Madras Agriculturists' Belief Act and the 
allied Acts like the Debt Conciliation Act, 
the Usnrioas Loans Act and the Madras 
Debtors’ Protection Act. They have dis. 
cussed the principles underlying the sec. 
tions with reference to case law which has 
been brought up to 1941 May. The authors 
have given their opinion on points which 
are either not covered by authority or on 
which there is confiict of decisions. The 
rules framed by the Government and the 
several forms relating to each Act has been 


usefully included in the appendix. We are 
sure that this book will be found to be of 
great use to the Bench and the Bar. The 
printing and get-up leave nothing to be 
desired, and the price is moderate. 

The Indian ConTeyanoer (2nd Edn.) 
by P. C. Mogha, B.A., LL.B., published by 
Eastern Law House, Ltd., P.13, Ganesh 
Chunder Avenue, Calcutta. Pages 676. Price 
Bs. 10. 

The fact that the necessity for a new 
edition of the book has been felt so soon 
after the first edition in 1988 only shows 
its popnlarity. In the edition under review, 
the notes have been carefully revised and 
brought up-to-date. The precedents have 
also been revised aod a few new precedents 
added. We are sure that this edition also 
will be found very useful by lawyers and 
businessmen. The printing is good and price 
is moderate. 
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16 will be 66eQ that in the above two 
tests the word bandba standing in a con- 
text to show which girls are eligible among 
father’s and mother’s relations, for mar- 
riage, can mean no other than a sapinda, 
for according to Vasisbtba it is the eixtb 
and fifth respectively on the father's and 
mother's side who is eligible that is to say 
one degree lower than other sages. It cannot 
mean technical bandhus of the father or 
the mother. A text from Narada Smriti it- 
self from the same chapter in another con- 
nection shows that the word bandhu means 
a relation in general. The text runs thus : 





(Ghose : Edn. 9, p. 719.) 

A blameless girl married to a man whose fault 
was unknown, who does not conso^ with another, 
may be joined to a bandhu (a relation). One with- 
out a relation may choose (or herself. 

(Narada 13 Ch. 35.) 


The conolnsion therefore is irresistibh 
that Baghunandana or his followers have it 
interpreting bandhus to mean teohnioa 
bandbos merely twisted the text of Narada 
in qneatioD to salt their own pre-eonceiveo 
object without regard to the legitimate 
purport of the context. The interpretatioc 
of Mitakshara on the subject of prohibitec 
degrees is therefore quite correct. It is true 
that Kamalakara who belongs to the Benaree 
school, haa adopted the rules deduced bj 
Baghunandana, in his Nirnaya Sindhu, a 
sabordmate authority in Benares and Bom. 
bay schools, but as the text of Mitakshara 
on marriage is clear and definite, Nirnaya 
bindhu s authority cannot prevail over it 
and the law of marriage in Mitakshara pro. 
vmMB IS governed by the Mitakshara itseli 
M the paramount authority except where it 
IS silent m which oaso Nirnaya Sindhu or a 
Hue treatise of the same school may be 
^rfced to. It may be further noted that 
mtakshara while disoussing the subject of 
degrees and laying down the Umit of sapin- 
dasbp expr^ly refem to the above text of 
VaMtha which giyes a lower limit and 
explains It away, to avoid conaiot but does 
not say that the word bandhu used in the 
text, means anything else than a sapinda. 

^ ^Qliar interpretation put 

^ question, the 

IVil J/IS 


upward Hues in the diagram given above 
are made to pass through males only, though 
it is admitted that in the downward lines 
i. e., among the descendants, the lines may 
pass through males and females indiscri- 
minately. No reason is given for this distinc- 
tion. The result however is that as already 
stated maternal lines of remoter paternal 
ancestors than the father and those of mater, 
nal grandfathers and mother's maternal 
grand-fatbers have been excluded from 
sapindaship. We have dwelt on this subject 
of difference made between the upward and 
downward lines in another place [vide Arti- 
cle on Heritable Bandhus in a I B 1939 Jour 
p. 24), and it is therefore unnecessary to 
repeat here the reasons shown for the non- 
tenabillty. of the distinction. The foundation 
as depending on the text of Narada having 
been shown to be wrong the conclusions ar- 
rived at are necessarily erroneous. Suffice it 
to say, that under the Mitakshara, lines may 
pass through males or females, whether in 
the upward or the downward group. 


It must however be admitted that mater- 
nal lines of remoter paternal or maternal 
ancestors being too distant for ordinary in- 
terconrse between relations, and the ne. 
oesaary contact for exoloaion wanting, 
marriages among those lines, within the 
prohibited degrees may be unconsciously 
taking plara in practice even in the Mitak- 
sbara provinces for some such reasons that 
Bbattaoharya remarks : 


1 mast note also tba (aot that those who an 
governed by the Mitakshara school, praotioally ox- 
dodo for parposes of marriage only the four lines 
that are considered Ineligible by theBenaal sohool 
(Vide Bhatta. H. L., Eda. 2, p. 91.) 


But these deviations would be due to 
ignorance of relationship and not to any 
conscious violations of the Mitakshara rules 
and cannot therefore detract from the vali- 
dity thereof as the subsisting law of the 
Mitakshara provinces. Nor would it follow 
that in matters of marriage we are governed 
in those provmces by the Bengal rules. In 
fact except perhaps in the case of these dis. 
tant maternal lines of remote ancestors not 
avoided in practice due to ignorance of 
r^tionship or cessation of contact, the 
Mitakshara rules are strictly followed not 
only as regards the computation of degrees 
as far as the seventh and fifth degree only 
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but in every other respect in -which the 
two schools may differ. Consequently the 
second exception based on Shulopani’s opi- 
nion of obserwing only 3 or 5 degrees on the 
mother’s and father's side respectively, in 
Bengal is not observed in Mitakshara pro- 
vinces in practice. The first exception of 
three gotra intervening to justify a marriage 
within the usual limit of 5 and 7 degrees, 
based as it is on the text of Brihat Mann 
and Matsya Parana and not on any pecu- 
liarity of the Bengal school, applies to 
Mitakshara schools of Benares and Bombay 
at least, where Nirnaya Sindha is respected, 
though in the Madras school it is doubtful; 
the line of mother's mother’s maternal 
grand-fathers where such gotras intervene 
is not excluded from sapindasbip for inheri- 
tance (vide 49 Mad 652^) and therefore also 
for marriage for the two are co-extensive: 
42 Cal 384.* 

Stray instances of departure from the rules 
regarding prohibited degrees of sapindaship 
for marriage may be met with everywhere 
owing to different causes. In our own pro- 
vince among the Hyderabad Amil comma, 
nity a marriage with a maternal aunt's 
daughter occurred some years ago clandes- 
tinely between a graduate widower and a 
widow between whom intimacy bad grown 
up. Becently another instance of marriage 
with a maternal aunt’s daughter arose in a 
family where the girl being an orphan was 
looked after by her mother’s sister. The 
bride and the bridegroom developed con- 
nubial affections and determined after the 
death of the old lady to enter into matri- 
mony and performed it clandestinely at 
Bombay without the consent of the boy's 
father. An instance of marriage with a 
paternal aunt’s grand. daughter (i. e., son’s 
daughter) brought about under similar cir- 
cumstances has also occurred within the last 
three years. Another instance of a anion 
between the children of female first cousins, 
which was also obnoxious to the gotra rule, 
arose at Karachi, and was also a love mar. 
riage. A fifth instance also, the result of a 
love affair between a highly educated man 
and a woman the latter being the daughter 
of the former’s mother’s paternal uncle, 
arose at Karachi a few days ago in spite of 
thePuncbayat’s interdiction, and consent of 
the parents who were unwilling was wrung 
out. A sadder instance of a so-called love 


6. ('26) 13 A I B 1926 Mad 881 : 95 I C 651 : 49 
Mad 652: 51 M L J 16, Kesat Singh t. Secy, of 
State. 




marriage arose between agnate's second 
cousins soon after, though interdicted. 

In all these cases the couple have been 
reckless of the consequences such as the 
badge of bastardy attaching to the children 
of the marriage and disputes over succes- 
sion to the property of their parents. For, 
it must be said that marriages of this nature 
are invalid under the Hindu law, as a mar. 
riage within prohibited degrees of sapinda. 
ship is like a sagotra marriage absolutely 
void (Bbattacharya, Edn. 2, p. 97; Banerji 
Edn. 5, pp. 70-71, MuUa Edo. 5: 429 Kulluka 
on Manu, chap. 3, Paras. 5 and il; Mit: 1.53, 
Trevelyan. Edn. 2, 40) and the doctrine of 
factum valet is inapplicable to it; 53 ALL 
S15;* 56 Bom 71.^ It is a pity that some of 
our educated young men and women should 
forget tbeir responsibility as citizens and 
members of tbeir community or society so 
invade the inner family circle hitherto held 
so sacred and convert it into a centre of 
their amours, thus disturbing the peace of 
family and society, and lightly break tbeir 
personal laws by which they are governed. 
The pernicious example set by these unions 
unless checked and counteracted by the 
pancbayats and braderies (relatives of the 
same brotherhood) is bound to spread like 
a poison and eat into the vitals of our 
society. We would appeal to our young 
people to cry halt, preserve the sacred 
family circle and save the society from com. 
motion and not bring modern education 
unnecessarily in disrepute. 

Affinity . — Relationship by fosterage is 
not recognized in Hindu law but certain 
rules founded on affinity are laid down, 
(l) A stepmother’s brother’s daughter or 
daughter’s daughter is prohibited in mar. 
riage. This is based on the text of Sumantu 
(Bbattacharya 2nd Edn.; 95). According to 
Western lawyers a stepncotber's sister or 
sister’s daughter is also probibited.ibid p. 95, 
and some consider the word mother in 
the texts to include stepmother and prohi- 
bit all her sapinda relations (ibid, p. 95 and 
Trevelyan, Edn. 2, p. 43.) This rule is con- 
sidered by Sirkar, to be only recommenda- 
tory (Sarkar, Edn .3, p. 92). An instance of a 
marriage with a stepmother’s sister occurred 
among the Amils in Hyderabad about 12 
years ago in spite of panchayat’s interdiction 
clandestinely. 


7. (’82) 19 A I R 1932 All 5; 138 1 0 289: 58 All 
815 ; 1931 A L J 816, Ram Hatakh v. Jagar 

B^^rsV) 19 A I R 1932 Bom 166; 197 1 0 732: 56 
Boro 71: 94 Bom L R 83, Salobai ▼. Keabav Bao. 
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(2) The paternal uncle's wife's sieter and 
her daughter and wife’s sister's daughter 
are excluded. This rule too is considered 
only directory (Bhattacharya, Edn. 2, p. 95, 
Banerji’s Edn. 3, p. 67, Sarkar, Edn. 3, p. 92 
Trerelyan, Edn. 2, p. 4). In 20 Mad 2SS^ 
and 43 Madsso"’ a marriage with a deceased 
wife’s sister, niece or aunt was held valid. 

(3) A marriage with a maternal or pater- 
nal nncle's wife, the motber.in.law and an 
elder brother’s wife is void unless sanction, 
ed by a special custom : (vide 8 all 143.*') 

This rests upon the text of Brahspati 
which says : 

JTrg jugfirsft i 

(cite4 in Dajabb. Ch. 4, S. 3> para. 31.) 

The mother's sister, znaterDal uDcla'e wife, pater, 
nal uDcIe'e wife, father's eister, mother^iO'law, an 
elder brother's wife are considered equal to a 
mother. 

Id Sind especially Id the Dortb, marriage 
^itb an elder brother’s widow is commoD. 


(4) TTidott;. — For remarriage a widow 
should be deemed to baye the gotra of her 
father and is therefore prohibited to his 
sapindas (Bhattacharya, p, 96, contra 68 ALL 
1058^*) but admissible to her husband’s sapin. 
das except her issues. 


(6) Adoption does nob relieve the adopte 
boy from the restriction on marriage t 
which be was sobject before the adoptio 
in bis natural family and also subjects hii 
to the same in his adoptive family. 

liocnl customs. — In the Bombay Pres 
denoy, on the side of Akola and Sbolapur, 
marriage with maternal uncle’s daughter ; 
loval^ under a custom; in some places thei 
have been cases wheredaughters of materm 
and paternal aunts are allowed in marriag 
by ouBtom (Gharpure, Edn. 8, p, 65). In th 
south of India marriages with a materm 
uncle 8 daughter, paternal ancle’s daughtc 
are permitted by custom (Mayne, Edn. 


Mad 888 : 7 M L J 184, Raghavem 

*?: ’ air 1920 Mad 715 : 69 1 0 268 : 

• 89 M L J 183, RamakriBhua Rao 
oubbanna Rao. 

**• (’80) 6 All 148 5 1886 A W N 48, Laohni 
Koat V. Mardan Slogh. 

A I B 1936 All 624 : 164 1 0 595 : 
All 1068 ; 19S6 A L J 970. Radbs Nath Muk« 
V. Shaktipado Mnkecji. 


p. 106) and even the some smirities and 
digests make reference to such a custom. 
A marriage with sister's daughter is also 
customary in some places in Madras (Bbat. 
tacbarya, Edn. I, p. 77), but the Bombay 
High Court considers such a marriage as 
incestuous (Mandlik, p. 438) and does not 
recognize the usage while the Madras High 
Court regards the marriage as invalid and 
not warranted by usage (20 Mad 283.^) 

Need for change . — An eminent lawyer 
friend suggests that the time is come when 
the rigour of the law might be relaxed by 
meausof legislation. But a cbauge would not 
be applauded merely to accommodate a few 
truants among our young people or to 
screen their faults, and can only be iustified 
if the general consciousness of the Hindu 
public is awakened in this respect and they 
desire it. Every nation or society has some 
limitation of degrees in their marriage laws. 
The Jews and the Mabomedans stop at the 
second degree. Some of the European nations 
who originally practised exogamy, adopted 
this Semitic custom after conversion to 
Christianity but the large majority of Chris- 
tians who belong to the Roman Catholic 
faith still observe the five degrees limitation 
and some Slavonians still marry outside the 
family. The Indian civil taw of marriage 
has prescribed the all round rule of four 
degrees as the prohibited limit. The Bengal 
Hindus, in spite of Raughunandana’s ela- 
borate rules, adopt the Paitbauishi's rule of 
three and five degrees limitation in practice 
iu the case of cognate sapindas. If, therefore, 
a change is needed, we might by legislation 
adopt the Bengal practice or the civil rule of 
four degrees but confine it only to cognate 
sapindas. As regards the large class of 
sagotras or gotraja sapindas (agnates), we 
might adopt the seven degrees limitation 
which is slowly infiltrating into our society 
and which has been recognized by the 
Lahore High Court for Punjab Hindus; but 
to reduce it further will be adopting an 
alien culture. A provision authorizing a 
member of the Hindu community to apply 
for an injunotion to prevent a marriage con- 
templated within the prohibited degree will 
be neces^ry^ in order to enforce the law, 
and any infringement of the law may also 
be made punishable as an offence to ensure 
its observance. 



THE FULL BENCH CASE OF RADHABAI v. RAJARAM 

OF THE BOMBAY HIGH COURT 
hy N. B. Badhakar, B.a. (Hods.) Ll.b., Karad. 


The Full Bench case in 40 Bom L R 559* 
leads to results unkcown to Hindn law and, it 
is submitted, that the decisioD in the case is 
not good law. The facts of the case are: one 
Kesha va was the owner of the suit property. 
He died leaving a widow Bhagirthibai.a son 
named Dhondiram and the widow of a 
deceased son, who was defendant i. Dhondi- 
ram died in 1899, leaving a widow, Laxmibai, 
and an infant son who died in 1900 and there- 
upon the property passed to the mother of 
the infant son, Laxmibai. Laxmibai died in 
1901 and thereupon the property passed to 
the mother of Dhondiram, Bbagirthibai. 
She died in 1903 and the property then 
passed to defendant i. Her claim was made 
tbrongh the last bolder, i. e., the infant son 
of Dhondiram, and she took as the widow of 
the paternal uncle of the last male holder. 
She adopted defendant 2. Plaintiff Bajaram, 
as the next reversioner, sued for a declara- 
tion that the adoption of defendant 2 by 
defendant l was illegal and void and that 
defendant 2 had no title to the property by 
virtue of his adoption. 

Two points arose for decision : 6rst, the 
validity of adoption and second, the effect of 
such adoption on the devolution of property. 
As regards the first, their Lordships follow- 
ing the decision in 85 Bom LB 859^ held the 
adoption valid and as regards the second 
they held that such adoption had not the 
effect of altering the course of devolution of 
property. In this suit the fight was between 
the reversioners and the adopted son. The 
adopting widow was a party to the suit and 
was ranged on the side of the adopted son. 
Moreover she died pending the litigation and 
hence theguestion whether the estate vested 
in the widow would be divested by her adop- 
tion did not arise in so many words. Hence 
in 41 Bom L R 208® the case of Badhabai v. 
Rajaram} was interpreted to have decided 
that 

the widow of a gotraja sapinda who succeeded to 
an; property assuch caouot by adoption alter after 
her own death the devolution of property to which 
she was entitled as such widow. 

1. (’38) 25 AIR 1938 Bom 383 : 177 I C 1C5 ; ILR 
(1938) Bom 679 : 40 Bom L R 559 (FB), Badhabai 
V. Rajaram. 

2. ('33) 20 AIR 1939 P 0 155 : 149 I C 441 : 12 
Pat G42 : GO I A 242 : 35 Bom L R 859 (PC). 
Amarendra Manslngb v. Sanatan Singh. 

3. (’39) 26 AIR 1939 Bom 123 : 180 I C 966 : 41 
Bom L R 208, Shivappa v. Kariappa. 


In this case the suit was brought by the 
adopted sou against the alienees from the 
widow of the last holder foe possession of 
the property to which the adopting widow 
had succeeded as a widow of a gotraja 
sapinda. His Lordship Divatia J., distin- 
guishing 40 Bom L R 559,* held that 
by virtue of his adoption the property had im- 
mediately vested in the plaintifi (adopted son) as 
absolute owner and was entitled to recover posses- 
sion of the suit property. 

The decision in this case, though consonant 
with the spirit of Hindu law, was contrary to 
the decision in 40 Bom L R 559.* By holding 
that the estate vested in the adopted son 
and that the adopted son became the absolute 
owuer the decision did alter the devolution 
of property even after the death of the 
widow. The point whether such adoption 
divested the estate vested in the widow was 
decided impliedly in 40 Bom L R 559,* for by 
bolding that such adoption had not the effect 
of altering the order of devolution of pro- 
perty and that it did not affect the rights of 
reversioners, the decision had answered the 
point in the negative. And it is on account 
of this that the distinction which his Lord- 
ship Divatia J. drew between the case with 
which he was dealing and the case in 40 Bom 
L R 559* fails to carry conviction. His Lord- 
ship says: 

It may be stated here that in that case, 40 Bom 
LR 559,* the contest was between the adopted son 
and a reversioner and it was held that although 
the widow succeeded to the family property as the 
widow of a gotraja sapinda and had only a life 
estate In her she cannot by her adoption divest the 
family property which had devolved upon the 
reversioners tbongh the adoption itself was good 
for religious purposes. 

Tbs conception of the widow’s estate being 
a life estate and that of the reversioner 
being a vested interest is against the law 
established by long series of decisions. If it 
is to be considered that the interest of 
reversioners is a vested interest bow can the 
adopted son divest the widow and become 
an absolute owner? In a very recent case, 
43 Bom L R 492,* the Bombay High Court 
has disapproved 4i Bom L R 203® and has 
followed the decision in 40 Bom l R 659.* 
The facts of the case are as follows: Taka- 
ram and Baji were two separated brothers. 
Tukaram died leaving him surviving bis 

4. (*41) 28 AIR 1941 Bom 323 : 43 Bom L R 492, 
Subrao t. Dada. 
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widow Jana, his brother Baji, and Baji’s 
wife Ahilya. Jana inherited her hosband’s 
immovable property which she sold to the 
father of the defendant Dada Bhiva. Baji 
then died leaving him eurviving his widow 
Ahilya. On Jana’s death the property of 
Tnkaram passed to Ahilya as the widow of 
a gotraja sapinda. Then Ahilya adopted the 
plaintiff Subrao, who sued to recover from 
the defendant the property which had been 
in his possession on the ground that the sale 
by Jana was not for legal necessity. It was 
contended in this case that the adoption did 
not divest the estate of Tukaram and that 
therefore the adopted son bad no right to 
sue and this contention was upheld'by their 

Lordships observing : 

Under the Hrnda law the widow of a gotraja 
sapinda cannot by adoption alter the order of 
inheritanoo of the property inherited by her as such 
and divest the reversioner, althongh such property 
consists of a right to sue for possession of immov* 
able property. 


The law therefore on this point at present 
stands thus : (l) An adoption by the widow 
of a gotraja sapinda does not divest the 
estate vested in her as such, and (2) such ad< 
option has not the effect of altering the 
devolution of the property after the death 
of the widow. Both these propositions, it is 
submitted, are not good law. They are cod> 
trary to the spirit of the Hindu law. The 
first proposition is the logical result of the 
decision in 89 Bom L R 883.* The decision in 
this case is however open to grave objection. 
It brings into existence an anomalons 
situation not contemplated by the Hindu 
law. It creates what may be called mutilated 
BODsbip. It confers the status of sonship ou 
an adopted son and at the same time denies 
him the rights of property which must foU 
low as a necessary consequence. We shall 
examine this case for a wWle. The facts of 
the case are: There were three brothers, 
members of a joint family, namely Babaji, 
Laxman and Vithal. Babaji died on 9th 
July 1909 leaving a son Govinda who died 
^ying a widow Tayaji and a daughter 
Bhima. Laxman who died on 6th July 1919 
bad two sone, Sakharam and Shankar, both 
of whom predeceased him, and a daughter. 
Shankar died unmarried but Sakharam left 
a widow Bayaji who in 1928 adopted Bala, 
defendant l. Vithal died in 1903 leaving a 
son Shiva and a daughter Avadi. Shiva died 
on loth July 1919, leaving a widow Gonri 
^ho remarried in 1925. When Shiva died he 

^ : 170 1 0 898 ; 

4^ L B 882 (F B). 

■oala Sakbamm v. Lahoo Sambhajl. 


was the last surviving coparcener and on 
bis death his widow Gouri was the heir and 
on her remarriage the property passed to 
Avadi as the next heir. The suit was brought 
by the purchaser from Avadi for possession 
against the adopted son. The question that 
fell to be decided was whether the adoption 
by Bayaji, the widow of the predeceas. 
ed coparcener of defendand 1 during the 
period in which Gouri was the heir of Shiva, 
bad the effect of voting the property in the 
adopted son and divesting it from the heirs 
of Shiva. Their Lordships held that : 

Where the adoption takes place after the ter> 
mination of the coparcenary by the death of the 
last surviving coparcener the adoption by the 
widow of a predeceased coparcener .... dees not 
divest property from the heir of the last surviving 
coparcener or those claiming through him or her. 

In other words their Lordships held that 
property vested by inheritance cannot be 
divested. And this principle was applied to 
the facts in 40 Bom L R 559’ and the result, 
as made clear by the decision in 43 Bom L R 
492* is that an adoption made by the widow 
of a gotraja sapinda has not the effect of 
divesting property vested in her as such. To 
hold an adoption valid and to refuse the 
adopted son the rights which his status 
ought to confer on him is unthinkable and 
it is the F. B. case in 39 Bom L R 382* that 
ushers in this doctrine — doctrine of mnti. 
lated sonship. Previous to this case there is 
not a single case in which we can find any 
trace of such an anomalous state of affairs. 
On the contrary we find an attempt always 
made by all the High Conrts in India to 
hold such adoptions only valid as shall have 
the effect of divesting property. 

The decision in this case is, as I said 
above, open to objection. It is contrary both 
to authority and the spirit of the Hindu 
law. It makes distiuotiou between an adop> 
tion made daring the continuance of a co- 
par^nary and an adoption' made after the 
extinction thereof, so far as regards the 
divesting of property. This is quite contrary 
to the principle enunciated in and to what 
vvas^ decided in 35 Bom L R 069.* Such a 
distinction is really swept away by the deoi> 
sion in that cose. In it the property had 
vested in the heir "strictly by inheritanoe'' 
and the judgment proceeded- on that basis. 
The Judges of the High Court of Bombay 
assumed otherwise and rested their decision 
on the case in 14 Bom 468* (a case of adop* 
tion by the widow of a predeceased oopar. 
oener after the extinction of the coparcenary 
when the estate hod vested in the heir of the 
6. (’90) 14 Bom 468, Ohandra v. Oojarahai, 
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last surviving coparcener) which must be 
deemed to have been overruled by the ml- 
ing in 35 Bom l r 859.- With respect to the 
decision in 39 Bom L R 332* it is observed in 
Mayne’s Hindu Law as follows : 

The decision of the majority was that the adop- 
tion was Taiid but that it did not divest the estate 
which had vested by inheritance in the widow of 
the surviving coparcener. The learned Judges er- 
roneously assumed that in 35 Bom L R 8592 and 
in 37 Bom L R 562' a coparcenary was in exist- 
ence at the date of the adoption. The very opposite 
is clearly stated by Sir George Lowndes in 35 
Bom L R 659^ and is to be found in the decision 
of the High Court in 37 Bom L R 562.7 (Mayne, 
10th edition, 237.) 

Secondly the decision in 39 Bom L R 332* 
leads to results not contemplated by tbe 
Hindu law. Tbe following two illustrations 
will make this clear, (a) A. Hindu joint 
family cbnsists of a father and bis son. Tbe 
son dies leaving behind him bis widow, 
father and mother. The father then dies 
leaving bis widow and the widow of hie son 
behind him. The estate will vest in the 
widow of the father as heir of tbe last sur- 
viving coparcener father. The widow of the 
son then adopts. This adoption, as per deci- 
sion in Baluy. La/tu,* will not have tbe 
effect of divesting tbe property vested in tbe 
widow of the father. It is quite contrary to 
tbe Hindu law that tbe grandmother should 
hold tbe family property in tbe presence of 
her grandson. {Vide A I R 1939 Bom 81,® 
wherein the grandmother is a step-grand- 
mother). (6.) A father, his wife and a son by 
a predeceased wife constitute a joint family. 
The father dies first; then dies tbe son and 
tbe stepmother succeeds to tbe family pro- 
perty as a widow of a gotraja sapinda; she 
then adopts. Tbe adoption is valid according 
to tbe decision in 35 Bom L r 859;^ yet tbe 
estate vested in her will not be divested 
according to tbe decision in 40 Bom L R 559.^ 
It is not contemplated by the Hindu law 
that tbe stepmother should bold tbe family 
property when there exists a son. In A I R 
1938 Nag 423® tbe Nagpur High Court has 
not followed the decision in 39 Bom L R 
382* though tbe facts there were similar to 
those in 39 Bom L B 382.* The Judges of the 
High Court emphasize tbe peculiarity of the 
family property and tbe peculiar relation 
which tbe adopted son bears to tbe same. 
The Judges said : 

7. ('35) 22 AIR 1936 F C 95 : 155 I C 493 : 59 Bom 
860 ; 62 I A 161 : 87 Bom L R 662 (P C), 
Vijayasingji v. Sbivsiogji. 

8. {'89] 26 A I R 1939 Bom 81 : 180 I C 411 : 40 
Bom L R 128, Auandibai v. Vasudeo. 

9. (’38) 25 A I R 1938 Nag 423 : 179 I C 82 : I LR 
(1939) Nag 68, Mt. Droupadi v. Vikram. 


A. I. B. 

The sole (surviving) coparcener holds a species 

of property which is intended for the support o( 
those"who are born, who are yet unbegotten, who 
are still in tbe womb” and consequently on tehalf 
of his natural born son, yet unbegotten, as well as 
any son who would be adopted by the widow of a 
deceased coparcener. Why are these after born sons 
or after adopted sons able to divest theestate which 
had already lapsed to tbe sole surviving coparcener 
by survivorship? Obviously because the propertyU 
ancestral and required for their support. It must 
not be overlooked that these sons derive their right 
not from their relationship to the surviving co- 
parcener but to the propositus, the common ances. 
tor, who acquired the estate or its nucleus. 

They farther said : 

It is clear that a person in whom tbe property is 
vested after tbe death of the sole surviving copar- 
cener of a joint family takes it subject to defeas- 
ance in tbe event of an adoption by the widow of 
a predeceased member of tbe quondam jointfamily. 
The defeasability of tbe vesting of such an estate 
is implicit in the very fiction that a widow is the 
surviving half of the husband. The husband be- 
comes fully alive for juridical purposes in tbe 
form of the adopted son on the well-recognized 
Vedic Doctrine "the father is born as the son." 
Consequently, the adopted son must get such inter- 
est as his father would have got had be been alive 
at tbe date of the adoption. To conclude, it ie tbe 
right of the adopted son and not tbe exiatence of 
the coparcenary that is the true criterion for deter- 
mining the judicial eilect of the adoption. 

So far we have seen that the principle 
laid down in 39 Bom L R 362* is not good 
law and that therefore its extension to 40 
Bom L R 559^ in bolding that tbe adoption 
has not tbe effect of divesting property 
vested in tbe widow of a gotraja sapinda as 
such cannot be sustained. Hence it maybe 
laid down as a general rule that an adop- 
tion by tbe widow of a gotraja sapinda 
should divest «uch property as tbe father of 
tbe adopted son would have held or inheri- 
ted if be were alive on tbe date of adoption. 
It is arguable that tbe Hindu law does not 
recognize defeasible estates. His Lordship 
Beaumont 0. J.,' observes in 39 Bom L R 
882* : 

There Is another well eatablisbod rule of Hindu 
law that on tbe death of a separated householder or 
last surviving member of a coparcenary tbe inheri- 
tance passes at once to the nearest heir or group 
of heirs and cannot be held in suspense subject to 
a possible adoption. Hindu law does not recognise, 
as does English law, an estate vested but liable to 
be divosted. 

But an answer to this is furnished by tbe 

next following sentence. 

In tbe case of an undivided family tbe inherl- 
lance does, no doubt, open to let in a coparcener 
subsequently born or adopted and the law regards 
the vesting in the existing coparcener as merely 
temporary to prevent the ownership as being in 
abeyance. 

Moreover in the cases of adoption by a 
widow on the death of her husband and by 
a widow succeeding as mother to her son, 
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when her power of adoption is not esbaus* 
ted or extinguished, tbe estate is divested 
and tbe principle of defeasible estate is 
recognized. If any authority from Sanskrit 
test is needed tbe following may be cited : 

I (Mit. Cb. 2 S. 10 paras 6 and 7.) 

A coparcener who is excluded from a 
share on partition by reasou of a disability 
is entitled on removal of it to a share in tbe 
family property. Partition vests in tbe 
separated coparceners their respective shares 
as owners. If however a coparcener who is 
excluded on acconnt of bis disability is 
cared of tbe same he divests tbe separated 
coparceners of property to tbe extent of bis 
own share. Hence it is doing injustice to 
Hindu law to say that it does not recognize 
defeasible estates. 

An argument based on tbe rule of stare 
decisis is advanced to support tbe deoision 
that such adoptions should not have the 
effect of divesting property. It is observed 
in 99 Bom L B 882^ that 
these roles (regarding the divesting of property 
summarized in Hnlla’s Hindu Law Edn. 8, p. 553) 
have existed iot many years and a great number 
of titles most depend upon them. In my opinion 
it would be quite wrong for any Court in this 
country to hold that the Privy Council intended 
to cast a donbt on long established rules which 
were not referred to and override cases not cited 
on whioh titles de^nd. So to hold wonld in my 
judgment be misohievoua in the extreme and would 
open the gates to a dood of litigation. 

Si^arly in 40 Bom l r 669^ his Lord* 
ship ip anawering the question whether the 
adoption would have the effect of divesting 
property said : 

Ths aosTver to the question must depend mainly 
on ^nsi^rations of ezpedienoy with pactieaiae re- 
gard to the danger of opeetting titles. 

. But this argument cannot be upheld in 
view of tbe Privy Council decisions in 36 
Bom L R 869^ and 87 Bom L R 662.^ 

Their Lordships of the Nagpur High Court 
observe as follows : 

It is not open to tbe Courts In India to question 
any principle enunciated by tbe Board which must 
therefore be followed Irrespective of tbe inconveni- 
ent and embarcasaing results whioh may attend 

“5 WPlication of the principle ; (A I R 1938 Nag 
423»*) 

The second proposition that the adoption 
by the widow of a gotraja sapinda has not 
the effect of altering the devolution of pro- 
perty vested in her oven after her death 
leads to the result that the adopted son vnll 
not succeed to the property even after the 
death of tbe widow, though he will be 
nearer heir to tbe last holder if he happened 


to survive the widow. This is adding insult 
to injury. Not only does he not^get the 
property during tbe lifetime of the widow 
but be does not get it even after her death. 
This assumes that tbe right of reversioners 
is a vested right and therefore cannot be 
defeated. This is contrary to authority. 

The estate of a widow is not a life estate 
nor is the interest of reversioners a vested 
interest. The interest of reversioners is a 
spes successionis and is liable to be defeated 
by tbe emergence of a nearer heir : 

The interest of a reversioDcr is an interest expec- 
tant on the death of a limited heir. It is not a 
vested interest. It isia spes soccessionis or a mere 
chance of succession within tbe meaning of the 
T.P.Act, S.6 (Malla, Hindu Law, Edn. 7,p.lC9.) 

The reasoning followed in 40 Bom L R 
559^ is also unsound. Their Lordships base 
their decision upon three cases, i. e., 32 Bom 
499,^^ AIR 1922 Bom 821^^ and AIR 1922 
Bom 347.^' Their Lordships observe : 

There ie no doubt that the three cases ..... do 
recognize that the widow of a gotraja sapinda can- 
not by adoption alter the devolution of property to 
which she is entitled as snch widow after her own 
death. 

It is submitted that tbe reasoning of those 
three cases is misunderstood. The question 
to be decided in each of the three oases was 
whether the adoption was valid. And the 
adoption was held invalid because if it were 
held invalid it would have tbe effect of 
divesting property. According to tbe view 
of the law then prevailing the test of a valid 
adoption was whether property was divested. 
The validity of an adopEton depended upon 
considerations of vesting and divesting pro- 
perty. At present tbe considerations of 
divesting of property do not enter into the 
discussion of the validity of an adoption. 
Considerations of a religious character are 
alone the test of the validity of adoption 
provided tbe power of adoption is not at an 
end. In the three cases if the adoption had 
been held valid it would have the effect of 
divesting property. Why should not those 
effects follow when the adoptions are held 
valid ? They must foUow as a necessary 
consequence. 

Hen^^ it is submitted with respect that 
the decision in 40 Bom h r 559 ' and also that 
m 39 Bom L B 882 ^ are nob good law. 

(*08) 39 Bom 499 : 10 Bom LR 692, Datto 

Govinda v, Pandurang, 

(*^2) 9 A I R 1922 821 : 77 10 17 • 4fi 

Ml i M B™ L R 69, ’d-i® 

I® s 77 I 0 117 • 47 

Bom 37; 34 Bom L R 886. BkanathT.Lttnabli. 
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An Introduction to the Law of Limi- 
tation and Prescription in British India 
(4th Edn.) by K. J. Khambata, m. a. 
LL.B., F.s.s.p Advocate (o.s.), High Court 
and Presidency Magistrate, Bombay. The 
book can be had from N. M. Tripathi & Co., 
Booksellers fc Publishers, Princess Street, 
Bombay. Pages 238. Price Rs. 4.4-0. 

The fact that the author's book has run 
through four editions in the course of a 
decade shows its popularity and utility, par. 
ticularly among students for whom it is 
mainly intended. The author has given in 
a concise form the principles of the law of 
limitation and prescription as applied in 
British India and Burma. In the edition 
under review, the general scheme of the 
previous edition has been maintained. Legis. 
lative amendments have been noted in their 
proper places and case law has been brought 
up to end of June 1941. Text of the Limits, 
tion Act as amended up-to-date is given for 
purposes of reference and all the amend- 
ments made by the Government of Burma 
(Adaptation of Laws) Order, 1937, and the 
Burma Laws (Adaptation) Act, 1940, have 
been given. Relevant sections of the Ease- 
ments Act and Arbitration Act and some 
examination questions are also usefully in. 
eluded in the book. 'We have great pleasure 
in recommending this book to students and 
young practitioners. The printing and get- 
up leave nothing to be desired. 


ShriYastaTa’s Law Dictionary (Eng« 
lish.Hindi) by Parmeshar DayalSbri- 
VASTAVA, VaUl, Bigk Court, Jayaji 
Chawk, Lashkar, Kotwali Street, Morar, 
Owalior AND Shiv Datal Shrivastava, 
B.sc., LL.B., Vakil, High Court, Gwalior. 
Pages 250. Price Rs. 5. 

The authors have given in this book all 
the English legal words and phrases and 


their meanings in 'Urdu (Nagri character) 
and Hindi together with explanations and 
references to important enactments in force 
in British India. The book will be useful 
to the Bench and Bar in places where the 
proceedings are carried on in Hindi or Urdu; 
and in other places, it will serve as a refer- 
ence book. 


New Company Rules and Forms (1st 
Edn.) by Laeshmi Naraik Mehra, b.a., 
LL.B., Pleader, Chandni Chowk, Delhi. 
Published by S. Abdul Rahim, Next to Cen- 
tral Bank, Chandni Chowk, Delhi. Pages 64. 
Price As. 8. 

This booklet contains all the forms with 
useful hints for their use. The Indian Com- 
panies Rules, 1941, as amended up-to-date, 
have also been usefully given. 


Law and Praotioe of ConYeyanoing by 
Sir Jai LaL, formerly a Judge of Lahore 
High Court. Published by University Book 
Agency, Law Booksellers and Publishers, 
Eacheri Road, Post Box No. 257, Lahore. 
Pages over 350. Price Rs. 10. 

The book is divided into four parts. The 
first part contains a discussion of certain 
principles and provisions of law which a 
lawyer should know in order to be able to 
investigate the title to property and prepare 
drafts of documents. The second part deals 
with the law relating to wills so far as it 
concerns the preparation of testamentary 
documents. The third part contains useful 
hints to lawyers while preparing drafts and 
the fourth part gives forms and precedents. 
Thus the book is as comprehensive as pos- 
sible with due regard to its objects. As there 
are few Indian books on this important sub- 
ject, this book is bound to be of great use to 
lawyers. The printing and get up are good. 


A NOTE ON RAM SHAH v. LALCHAND 
(Beported in A, I, 2?. 1940 P, C. €3) 
by 0. V. L. Vara Prasad Rao. Advocate, Vizagapalanu 


The decision of the Privy Council repor- 
ted in A I R 1940 P C G3* appears to have 
given rise to conflicting conclnsions, regard, 
ing the validity and binding nature of in- 
dorsements of payments on the back of 
documents in order to save limitation and 
that therefore an article explaining the scops 
of the said decision is not out of place. 
The said decision of the Board deals with 

5. SO, Limitation Act, as amended by Act i 
of 1927. The amended section as it stands 
DOW runs as follows : 

'Whera intarest od a debt or a legacj is, belore 
tbe expiration o! tbe prescribed period, paid assucb 
by the person liable to pay the debt or legacj, or by 
hU agent doly authorized in this beball, 

or vrheie part of the principal of a debt U, before 
the expicatioD of tbe prescribe period, paid by the 
debtor or by bis agent duly authorize in this be> 
half, 

a fresh period of Umitatioo shall be computed 
from tbe time when the payment ^as made. 

As remarked by tbe Pnll Bench in a I R 
1935 ALL 946,^ it is to be noted that two 
separate paras have been allotted in tbe sec- 
tion to payments of interest and part pay- 
ment of principal respectively and tbe words 
employ^ ace also different. In case of pay- 
ment for interest, three conditions have to 
be satisfied, e. g. (l) interest sboold be paid 
as such, ( 2 ) the payment must be before the 
expiration of the period, (S) that tbe person 
liable to pay the debt or bis authorized 
agent should sign the indorsement of pay- 
ment. In case of part payment of principal 
there is no stipulation that it should be 
fnid as such, and it is enongb if the condi- 
tions ( 2 ) and (8) laid above are satisfied. 

Tbe guestioD has therefore arisen regard- 
ing the importance or otherwise of tbe 
words "paid as snob*’ used in para. 1 of 

6. SO. According to one school of thought 
the words "as suob” are merely redundant 
and as remarked by tbe dissenting Judges 
of the Allahabad High Court, they serve as 

a^ typical example of sloppy draftsman- 
ship'' and the Courts ought not to attach 
any importance to the same. According to 
this school a literal adhesion to the precise 
language of this section would lead to the 
making of the enactment an absnrd one, 

1. CtO) 27 AIR1940 P 0 68 ; 187 1 0 938: ILR 
(19i0) Sac P 0 184 : 67 I A 160 : I L B (1940) 
Lah 470 (P 0), Bam Shah v. Lalobahd. 

2. (’85) 22 A I B 1936 All 946 : 159 1 0 867 : 1935 
A L J 1029 : 68 All 261 (PB), Udaypal Singh v. 
Lakshtni Ohand. 

1941 J/18 


and that therefore the words "as such” 
should be ignored in interpreting tbe lan- 
guage of the section. Hence where an in- 
dorsement of payment appears on tbe back 
of bond in tbe handwriting of a debtor or 
his agent and even if tbe indorsement does 
not say whether it is paid towards interest 
or principal, it is enongb for this school to 
save limitation, inasmuch as the payment 
must be deemed to be either towards inte- 
rest or in part payment of principal or 
partly towards interest and partly towards 
principal. On the other hand, the majority 
view of the Full Bench in A i R 1935 ALL 
946,’ and followed by the other school of 
thought is that the Legislature must be 
deemed to have been fully aware of the im- 
portance of the words “paid as such" used 
in para. 1 of S. 20, and its deliberate act in 
not deleting the same at the time of amend- 
ment by Act I of 1927, sboold naturally be 
interpreted as implying that tbe previous 
interpretation put upon the words has been 
accepted and retained by the Legislature. 
According to this view a payment on gene- 
ral account, more succinctly called “an open 
payment" by Lord Macmillan, which does 
nob show whether it is made in part pay. 
ment of principal or of interest, does not 
save limiUtion, under s. 20 , Limitation Aot. 

Their Lordships of tbe Privy Council in 
AIR 1940 p C 63, ‘ agreed with the view of 
the Full Bench in A I B 1935 ALL 946,’ and 
has laid down that there are four possihili- 
ties in case of an open payment, as to the 
debtor's intention. They are : (i) Intention 
that tbe sum paid should go against interest, 
(2) that it shonld go against principal, (3) that 
it should go against both interest and prin- 
cipal, (4) no intention of appropriation as 
between interest and principal. Their Lord- 
ships also agreed with the view of the Fnll 
Bench in A I R 1985 ALL 946,’ that the words 
“paid ae snob" have lost nothing of their pre- 
vious meaning after the amendment. The 
term “paidassach" indicates that at the time 
of payment, the intention of the debtor must 
be shown to have been that the payment 
should go towards interest. Their Lordships 
also laid down that the intention of the 
debtor can be proved not only by the state- 
ments made by him at the time of payment, 
but also in another manner and may clearly 
appear from the circumstances of the case. 
In support of the said view their Lordships 
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cited a former decision of the Board repor. 
ted in 42 c w N 509,® wherein a letter was 
sent by the debtor to the decree- holder, re- 
quiring the latter to deduct the payment 
towards the drst instalment with interest, 
due under the compromise decree. Their 
Lordships repelled the contention that the 
words “as such" can ha either ignored or 
their meaning has changed and held that as 
the Legislature has decided to retain the 
same, “it is not reasonable as a matter of 
construction of a statute to suggest that 
they can be ignored," and further observed 
that the section has to be strictly construed 
and full effect has to be given to the words 
“as such" in applying para. 1 of S. 20 , Limi> 
tation Act. Their Lordships also agreed with 
the view of Sulaiman C. J., in a I B 1935 ALL 
946,® that Ss. 19 and 20, Limitation Act, are 
not based on any implied theory of acknow. 
ledgment found in English law. In A I B 
1935 Mad 371,^ Venbatasobbarao J., follow- 
ing (1SS2) 19 ch D 539,® held that : 

li a debtor makes a payment which the evidence 
discloses only in part, there being nothing in eir- 
cnmstances to show that be was unwilling to treat 
it as part payment, the Conrt may and does very 
properly infer that the payment implies an admis- 
sion of right in the payee to the balance of the 
debt. Thos from a part payment nnaccomianied 
by an express denial or repndiation, an admission 
of right may be inferred. 

This contention has been expressly over- 
ruled by the Board. Hence it is clear that 
all those decisions of the Indian High Courts 
that held even if an indorsement of payment 
is not valid coder S. 20, it can be treated 
as an acknowledgment of liability, are no 
longer good law. 

The gnestioo now remains to see whether 
an “open payment” could be appropriated 
by the creditor either towards interest or 
principal, and thus save limitation under the 
Act. Their Lordships of the Privy Council 
held that under para, l of S. 20, the Legis- 
lature by the use of words “as such" has 
intended, that the intention of the deb- 
tor is to be the sole test in determiuing 
whether the payment should go towards 
interest as such, and thus save limitation. 
It follows that any appropriation by the 
creditor, in case of an open payment, 
towards interest, does not save limitation . 

3. ('38) 82 8 L R 415 : 172 I C 999 : 42 C 

509 (P C), Het Ram Bodh Baj v. Aya Ram Tola 

R^ID. 

4. (*S5) 22 A I R 1935 5Iad 971 : 157 I 0 259 : 63 

M L J 73, Appasaml Pillal t, MoratigaiD Mothi* 

5'^1882) 19 Cb D 539 : 51 L J Ch 394 : 46 L T 

356 : 30 W R 327, Harlock v. Ashberry. 
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But if the creditor appropriates the same 
towards part payment of principal the re- 
sult is di^ereut. There is a marked contrast 
between paras. 1 aud 2 of S. -20. The words 
“paid as such" are conspicuous by their 
abseuce in para. 2 of S. 20. It cannot there- 
fore be said that the intention of the 
debtor is the sole test even under para. 2 
of S. 20. In the absence of any intimation 
of the debtor's intention to the creditor, 
the creditor has under s. CO, Contract Act, 
a right to appropriate tbe same in the 
manner bast advantageons to himself. Tbe 
creditor can therefore appropriate the same 
towards principal and thns save limitation 
under S. 20. But their Lordships of tbe 
Privy Council definitely held that there 
should be actual appropriation of the same 
by tbe creditor, within the prescribed period. 
In tbe absence of any snch actual appro- 
priation by tbe creditor, it cannot be argued 
that a presumptioQ of law can be drawn in 
favour of tbe creditor, that be should be 
deemed to have appropriated tbe same io tbe 
manner advantageons to himself. In short, 
in order to save limitation a notional appro- 
priation cannot take tbe place of actual ap- 
propriation : A I R 1941 Mad 107.® Their 
Lordships of the Privy Council also held 
that DO notice of such appropriation need go 
to the debtor and it is enough to save limi- 
tation if by some overt act, tbe creditor has 
shown that he has within tbe prescribed 
period appropriated the same towards prin- 
cipal. 

A qnalificatioD to the abovesaid principle 
can also be drawn from tbe remarks of tbe 
Privy Conncil itself. In a case, where by 
tbe date of payment, on account, the amount 
doe as interest is less than what is paid and 
indorsed on tbe back of the document, can 
it save limitation ? It can be inferred when 
a debtor paid more than what is due as 
interest by the date of open payment, that 
be has intended the balance over and above 
what is dne as interest should go in dis- 
charge of the principal. That such a conten- 
tion can be validly raised is apparent from 
tbe remarks of the Board itself on p. 65 in 
air 1940 P C 63,* where their Lordships 
observed : 

There is do room for the contention thatth^^Q^ 
of Bs. 100 exceeded the amoont of principal or 
interest oatstandiog In respect of the note 
date of payment so that part of it at least must ol 
necessity have been intended to go towards interest 
or towards principal. 

e. (*41) 28 A I B 1941 Mad 107 : I L R (1941) 
Mad 57 : (1940) 2MLJ649, Doraiswamy Iyengar 
Baghayachariar. 
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On page 67 ol fcha same report their Lord- 
ships further remarked : 

OJ coQise a payment of money may be shown to 
have been intended by the debtor to go in part at 
least towards the reduction of the principal debt 
by direct proof) e. g. by the fact that the amoont of 
payment exceeded the Interest then duo. 

Another possibility is a case where the 
debt does not carry any interest. In such a 
case, there is no difficulty at all because any 
payment made by the debtor should of 
necessity have been intended by him that 
it shonld go in part payment of principal, 
and as such it is enough to save limitation 
without any proof of express-appropriation: 
vide A I B IdiO Lah 442.’ Another difficulty 
which might commonly arise in the minds 
of several persons is regarding the effect of 
the Privy Oouncil decision in oases where 
the payment made is less than what is due 
as interest, and debtor indorses the same 
on the back of the document expressing that 
the same should go towards principal and 
interest. Such a payment in my view can- 
not be treated as an “open payment." It is 
nob a payment on general account, where 
the debtor does not disclose his intention. 
As the debtor has expressed that the pay. 
ment should go towards principal and in- 
terest, he has signified his intention that 
part of it should at least go in discharge of 
the interest dne and that therefore such an 
indorsement satisfies the conditions laid 
down in para, l of S. 20. The term “paid as 
such" cannot be stretched as to include the 
words that interest shonld be paid alone or 
separately from what is due os principal. 
The Board in Bamtkah's case^ has laid down, 
that if from the statements of the debtor or 
from the cironmatanoes of the case it can be 
inferred that the amount paid shonld go 
towards interest it is enough to save limi- 
tation. Where a debtor makes an indorse, 
ment of payment, expressing that the same 
shonld go towards principal and interest, it 
^nnot be urged that tbe debtor has not 
intended that part of the payment should go 
towards interest. In fact, s. 20 does not lay 
down that tbe debtor shonld signify which 
part of the debtor's paym,ent should go to- 
wards interest as distinct from what is due 
as principal. In 42 0 w N 609* the facts 
olearly disclose that a sum of Bs. IS.OOO to* 

7. (’40) 27 A I R 1940 Lah 442 : 191 1 C 817 : 42 

P L R 688, Kesac Biogb v. Waeic Singh. 


getber with one year's interest thereon is 
due when a sum of Rs. 825 is paid by the 
debtor. Their Lordships of the Privy Council 
observed that : 

Th® payment was made and necessarily made in 
respect of principal and interest; it was therefore a 
payment of interest on a debt ns such by a person 
liable to pay the debt, 

Id tbe accompanying letter sent by the 
debtor to the creditor in the said case the 
former requested tbe latter to appropriate 
the same towards the first instalment to- 
gether with interest. The abovesaid deci- 
sion is cited by their Lordships in A i B 
1940 p C 63^ with approval, to show that the 
term “paid as such" cannot be ignored. It 
has also to be noticed that in 42 C w N 509,* 
the payment was held sufficient to save 
limitation not because that the amount 
paid is more than what is due as interest 
but because that tbe debtor intended that 
tbe same shonld go towards principal and 
-interest. It is therefore clear from the above 
discussion that the following points can be 
summarized : (1) where an indorsement of 
payment is sought to be treated as a pay- 
ment towards interest, it must be paid “as 
such" and tbe intention of the debtor is the 
sole test and any subsequent appropriation 
by tbe creditor towards interest does not 
save limitation; (2) where the indorsement 
of payment is on general account and the 
amount paid is less than what is due as 
interest, the creditor oan by express appro- 
priation towards part-paymentof principal, 
within the prescribed period, save limitation; 
(S) where the payment is on general ac- 
count and the amount paid is more than 
what is dne as interest, it is enough to save 
limitation, as it can be presumed that the 
intention of the debtor necessarily is that 
part of it should at least go towards prin- 
cipal; (4) where the debt carries no interest, 
any payment made thereunder can be safely 
presumed to be towards part-payment of 
principal, and as such it is enough to save 
limitation ; (s) where the indorsement of 
payment shows, that the amount paid is 
towards principal and interest, though tbe 
sum paid is less than what is dne as interest 
by the ^d date, it is enough to save limi- 
tation as it oan be presumed from tbe words 
“principal and interest" embodied in the 
indorsement, that tbe intentionof the debtor 
is that part of it shonld at least go in dis. 
charge of interest. 



POLICE INTERFERENCE IN PETTY CASES 
by G. Srinivasa Ayyar, B.a., Fir$t Grade Pleader, Dindigul. 


The police have vast powers vested io 
them under the Code of Criminal Procedure 
in what are called cognizable cases and the 
general public will feel thankful to them if 
the police officers only exhibit zeal and dili- 
gence in cases which are properly within 
their held. It may be asserted without seri- 
ous contradiction from the police officers 
themselves that they have hardly time 
enough to attend to their legitimate duties. 
Hence it is surprising to find of late a ten- 
dency on the part of the petty police officers 
to interfere in petty village quarrels and 
disputes and report to the Magistrates about 
such petty occurrences. No doubt, the law 
as laid down in 6. 190, Criminal P. C., per- 
mits Magistrates to take cognizance of cases 
on the report of any police officer, though it 
may be said that the Magistrates are not 
bound to act on such reports as the word 
used in the section is ‘may* and not ’shall.’ 
But it is the common experience of all 
practitioners in criminal Courts that these 
reports, whatever may be the rank of the 
officers making the same, are invariably 
acted upon and taken on hie as cases, and 
proceedings are instituted on their basis. 

In most cases, police constables of the 
lowest rank make such reports when they 
go on beat duty and the poor villagers are 
put to much trouble and expense in defend- 
ing themselves. The most favoured section 
of the Penal Code for reports is 8. 160 , 
'Affray’ and next in order comes s. 290 
'Public nuisauce.’ The police constable cites 
himself as a witness and implicates a host 
of persons as accused, the persons assaulted 
and the persons assaulting being arrayed as 
accused in the same dock. The evidence of 
the police officer carries the day against the 
poor ryots. In the case of cognizable cases, 
many safeguards — whether sufficient or not 
— are provided in the Code against possible 
misbehaviour on the part of the police offi- 
cers. First of all, the investigation is en- 
trusted to experienced officers of rank and 
station who feel their responsibilities in life. 
The officer in charge of a police station has 
hrst of all to send a report of the cose when 
he makes up bis mind to investigate it, to 
the Magistrate. He has to send a copy of 
it to his superior officers. This is called 
F. I. R. Then as the investigation proceeds, 
be has lo send daily reports as to what he 
does. Finally, he has to send bis final 
report in the case to bis superior officers 
and to the Magistrate. The Magistrate and 


the superior officers may scrutinise these 
reports and offer such instructions as they 
deem necessary, during the investigation. 

With all these safeguards, we often hear 
complaints of the high-banded acts of 
the police officers, whether deservedly or 
undeservedly. But in the case of the so- 
called petty cases reports of which are made 
by police constables, no investigation is 
made by responsible officers such as the 
Sub-lnspector, not to speak of the Circle 
Inspector, and there is no scrutiny of the 
truth or otherwise of the facts contained in 
the reports. The reports are simply for- 
warded to the Magistrate with what they 
call, in some cases, petty case charge sheet. 
Practically, the lower police officers have 
greater powers in petty non- cognizable cases 
to harass the poor villagers without any 
check over their possible misbehaviour. It 
need not be point^ out that any slight db- 
courtesy — wilful or accidental — and dis- 
respect, not to speak of open insult, offered 
to the police constable will at once rouse 
the ire of the police officer with the result 
that a report from his pen alleging facta 
constituting offence under S. 160 or S. 290, 
I. P. C., will be received by the Magistrate 
the next day or even some days after, if the 
efforts to settle the matter otherwise were 
to fail. No doubt, the High Courts have 
held that the reports made by police officers 
under 8 . 190, Criminal P. C., may be made 
by any police officer whatever bis rank, and 
not the final reports made by investigating 
police officers only in cognizable cases : vide 
A 1 B 1926 Mad 865,* A 1 B 1928 ALL 765,* AIR 
1928 Lab 66* and A I R 1927 Lah 702.* It is 
under the cloak of these decisions police 
officers of the lower ranks make the reports. 
In this connexion it may be pointed out 
that the judgment of Devadoss J. in A I B 
1925 Mad 672* anticipated all the mischievous 
implications in holding that ‘report’ was not 
confined to final reports in cognizable cases. 

Further when such reports are made, the 
Magistrates are not required even to examine 

1 l•26) 13 A I B 1926 Mad 865: 96 10 983; « 
Or L J 1031; 49 Mad 625: 62 M L J 210 (P B), 
Public Prosecutor v. Batnavclu Chatty. 

2 (*28) 16 A I R 1928 All 765: 111 I 0 868; 29 
Cr L J 938; 51 All 382: 1929 A L J 68, Ptag Dat 

3T'{’28)^6 a 1 B 1928 Lah 66: 106 I C 677: 29 
Cr L J 65, Emperor v. Wali Mohammed. 

4 {’271 14 A I R 1927 Lah 702: 104 1 C 487; 9 
Lah 280: 28 Cr L J 821. Shankar Lai v. Emperor. 

5r('25) 12 AIR 1926 Mad 672 : 90 I 0 398 : 26 Cr 
L J 1550, In re Petumal Nalck. 
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the persons who make the reports on oath 
as is obligatory on the Magistrates to do 
when private complaints are made by private 
persons. If at least sworn statements are 
insisted on in cases of reports of non. cogniz- 
able cases also under S. 200, Criminal P. C., 
there is a chance of the truth of the reports 
tested at the earliest opportunity by the 
Magistrate and the report itself thrown out 
if the police officer does not support the facts 
contained in his report. Hence there is not 
even this safeguard against false and frivolous 
reports by petty police officers, and we are 
faced with the situation that absolute and 
uncontrolled powers are enjoyed by the 
police in non.cognizable cases. This could 
nob have been the intention of the Legis- 
lature and the Legislature could not have 
anticipated such state of things. If such 
unfettered Interference be tolerated in non- 
cognizable cases, why should there be any 
distinction at all between cognizableandnon- 
cognizable cases and why should different 
procedures be prescribed for institotion of 
proceedings by the Code ? Section 165, Cri- 
minal P. C., says that when information is 
given regarding the commission of a non. 
cognizable offence, the police officer must 
refer the informant to the Magistrate and no 
poUca officer shall investigate a non-cogniz- 
able case without the orders of a Magis- 
trate. 

Then under wbat section of the Code are 
reports made in non.cognizable cases and 
under what section of the Code are the so- 
called petty case charge sheets sent ? The 
police conscience seems to be satisfied that 
no such salntary procedure need be observed 
when a third class constable takes it into 
bis bead to make a report of a real or 
imaginary occurrence of a non.cognizable 
offence. This kind of flouting of the express 
provisions of law and circumventiog of the 
same ought not to be tolerated any longer. 


The troubles and incoovenienees caused to 
poor ryots most of whom might not have 
seen full rupee coins and might not have 
visited towns where Courts of Magistrates 
are situated, when they are thus dragged to 
Courts, can better be imagined than des- 
cribed. But for the gratuitous interference 
of the police constable in village brawls, the 
concerned villagers will very soon make up 
their differences and become friends. The 
effect of such interference by the petty 
police officers and the consequent barass- 
ments of prosecutions in Courts is what was 
originally a wordy quarrel develops into a 
big permanent feud resalting in very grave 
crimes. Again when once they are dragged 
to Courts, the parties could not compromise 
the matter as is done in private complaints. 
Wbat is only a petty assault if complained 
by a private person, becomes an offence 
against public peace when reported by a 
constable and is not compoundable. Thera 
is also another anomaly. Criminal Courts 
are competent under s. 250, Criminal P. C., 
to award compensation to be paid to accused 
by tbe complainants in private cases, if the 
complaints be found to be false, frivolous 
and vexatious, and it is doubtful if such 
compensation can be awarded when tbe 
police officer makes a report and proceedings 
are instituted thereon. 

It is high time that tbe Inspector Gene, 
ral of Police should at once issue stringent 
circulars prohibiting at least police officers 
of the lower ranks, snob as constables, from 
making reports in petty cases in villages and 
whenever such reports are found necessary, 
it should be strictly enjoined on the officers 
in charge of police stations that they should 
verify tbe truth of such reports before for- 
warding them to the Magistrates. Tbe Le- 
gislature may also interfere and suitable 
amendments may be made in the provisions 
of the Code. 


THE ARBITRATION ACT, 1940, AND ITS EFFECT ON 
THE PRACTICE FOR AWARDS UNDER THE 
CO-OPERATIVE SOCIETIES ACT 
hy Diwan Bahadur K. Y. Brahma, o.i.e., m.bjs., Advocate, Nagpur. 


The Arbitration Act, lo of IdiO, which 
came into force in British India from let 
JtUy 1940, has introduced important changes 
in tbe practice so far followed under the 
Co-operative Societies Act for decisions on 
the disputes between members of societies 


and tbe societies. It is worth while noting 
tbe changes and if necessary to get suitable 
amendments made in tbe rules framed by 
the Provincial Governments under the Act. 
The changes are brought about by two sec. 
tiona of the Arbitration Act, viz., ss. 4 & 
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and 47. Section 4G o£ the Act runs as 
follows : 

The provisions oi this Act, except sub-s. (1) ol 
S. 6 and Ss. 7, 12 and 37 shall apply to every 
arbitration under any other enactment for the 
time being in force, as if the arbitration were pur- 
suant to an arbitration agreement, and as if that 
other enactment were an arbitration agreement, 
except in so far as this Act is inconsistent with 
that other enactment or with any rules made 
thereunder. 

Arbitrations under the Co-operative So- 
cieties Act will, therefore, be governed by 
the provisions of the Arbitration Act except 
where its provision is inconsistent with any 
section of the Co-operative Societies Actor 
with any rules framed thereunder, in which 
case the provisions of the Co-operative So- 
cieties Act or the rules thereunder will 
prevail. The sections which are not made 
applicable to arbitration under the Co- 
operative Societies Act are : 

(i) Sub section (1) of 8.6 which says that an 
arbitration agreement is not discharged by the 
death of a party and that it is enforceable by or 
against the legal representative of the deceased 
party, (ii) Section 7 provides for insolvency, (ili) 
Section 12 relates to the power ol Court to appoint 
an arbitrator when an arbitrator is removed by it. 
<iv) Section 37 says that tbe provisions of the 
Limitation Act, 1903, shall apply to arbitrations 
as they apply to proceedings in Court. 

It is important to note from the above 
that tbe law of limitation is not made 
applicable to arbitrations under tbe Co- 
operative Societies Act with the result that 
the Hegistrar or the arbitrators appointed 
by him may when deciding disputes ignore 
the defence of limitation raised by a party 
to a dispute. But as poluted out by Diwau 
Bahadur Brabma in bis Book on tbe Law of 
Co-operative Societies in India, Edn. 2 , 
p. 157, it is desirable in view of the Privy 
Council decision in A I R 1929 P C 103,* that 
claims barred under tbe Limitation Act 
should not be rejected by an arbitrator. In 
other words tbe law of limitation should 
not be ignored. The defence of limitation 
is not an inequitable defence and it should 
be allowed. 

Section 47, Arbitratiou Act, provides as 
follows : 

Subject to tbo provisions of S. 46 and save in so 
far as is otherwise provided by any law for tbe 
time being in force, the provisions of this Actshall 
.apply to ail arbitrations and to all proceedings 
tbereunder. 

Provided that an arbitration award otherwise 
obtained may with the consent of ail parties in- 
tcrcstcd be taken into consideration as a compro- 
iniEC or adjustment of a suit by any Court before 
which the suit is pending. 

1. (’29) 16 aT r 1929 P 0 lOS: 116 I C 713: 66 

Cal 1048: 56 I A 128 (P C). Ramdutt Ramkisan 

Das V. E. D. Sassoon A Co. 


The combined efTect of Ss. 46 and 47 is 
that tbe principles and procedure laid down 
in the Arbitration Act will apply to all 
arbitrators under any Act aud to tbe pro- 
ceedings taken by tbe arbitrators under that 
Act. The proceedings for deciding doubts 
and disputes between members and societies 
under tbe Co-operative Societies Act are 
therefore to be according to the principles 
and procedure under the Arbitration Act so 
far they are not inconsistent with a definite 
provision laid down by or under the Co- 
operative Societies Act. The provisions 
under tbe Co-operative Societies Act or 
rules thereunder are thus left uutouched 
but in cases where there is no provision 
made under the Co-operative Societies Act 
or where the provision of Arbitration Act is 
not inconsistent with a provision under tbe 
Co-operative Societies Act or rules there- 
under, tbe provision under tbe Arbitration 
Act is to be followed. 

Buies relating to arbitration and award 
framed under tbe Co-operative Societies Act 
in the provinces in India provide for tbe 
following ; 

(a) Power of Begistrar to decide a dispute 
himself or to refer it for decision to one or 
more arbitrators. This rule remains intact 
notwithstanding the implied condition in 
Scb. I to tbe Arbitration Act, to the effect 
that tbe reference is ordinarily to be to a 
sole arbitrator. 

(b) Buies lay down tbe powers of tbe 
Begistrar or arbitrators appointed by him as 
below : (i) to administer oaths (ii) to require 
attendance of parties and witnesses and (iii) 
to require the production of books or docu- 
ments by a summons sent by registered 
post. 

Section 13, Arbitration Act, says that the 
powers of the arbitrator are : (i) to admi- 
nister oath, (ii) to state a special case for opi- 
nion of the Court on any question of law, 
(iii) to make the award conditional or in 
the alternative, (iv) to correct any mistake 
or error arising from any accidental slip or 
omission, (v) administer interrogatories to 
any party. Of these. Nos. ii to v are in no 
way iuconsistent with the provisions of the 
rules under tbe Co-operative Societies Act 
and that these powers therefore may be 
regarded as conferred on Begistrar or arbi- 
trators appointed by him to decide a dis- 
pute. While on this point it is desirable to 
consider the conditions implied under an 
arbitration agreement stated in soh. 1 , Arbi- 
tration Act. 
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As will be seen from S. 46 quoted above, 
the Co-operative Societies Act itself is to be 
treated as ao arbitration agreement and so 
the implied conditions enumerated in Scb. 1 
would be implied in the reference of an 
award under the Co-operative Societies Act. 
The implied conditions are: (i) Unless other- 
wise provided the reference is to be to a sole 
arbitrator, (ii) If the reference is to an even 
number of arbitrators, the arbitrators are to 
appoint an umpire within a month, (iii) The 
arbitrators must make their award within 
four months after 'entering on the refer- 
ence’ which words are understood to mean 
the day when the arbitrators begin to en- 
quire into a case or when they are called 
upon by notice in writing by parties to do 
so: 44 ALL 482.“ (iv) If the arbitrators fail 
to make an award in the time allowed the 
umpire is to make it within a further period 
of two months, (v) Parties to the reference 
must submit themselves for being examined 
and must produce all documents and papers 
and do all other things which the arbitra- 
tors or the umpire may require them to do. 
(vi) The award is final and binding upon all 
parties, (vii) The costs of reference and 
award are to be in the discretion of the 
arbitrators or umpire and they are to deter- 
mine by whom and in what manner the 
costs may be paid. None of the above im- 
plied conditions is inconsistent with the 
provisions of the Co-operative Societies Act 
or rnles thereunder and they would thexe- 
fore apply to the proceedings for award 
under the Co-operative Societies Act. The 
most important condition of these is which 
requires the arbitrator to make the award 
within four months or within farther time 
allowed by Conrt. As tbs Registrar is not 
snbordinate to any Court he need not go to 
any Oonrt to obtain extension of time but 
the arbitrators appointed by him must seek 
extension of time from him if they are un- 
able to make an award within four months. 
The principle underlying is that arbitrators 


mnst act expeditiously and with due dili- 
genoe. The oonsequence of delay is stated 
in B. 11 , Arbitration Act, which says thal 
the Court may, on the application of a 
party, remove an arbitrator if he fails tc 
use all reasonable despatch in the proceed- 
ing. This condition would apply to awards 
under theCo-operative Societies Act as there 
is nothing in it which oonfliobs with the Co- 
operative Societies Act or rules thereunder 

2 . CSS) 9 AIB isaa All 106 : 66 I 0 907 : 44 Ai: 

ov® ^ ®*rdsnnal Hardatt Bai v, 

Sheo Bakhah Bai Sri Naraln, 


The Arbitration Act confers on a party to a 
reference the power to move a Court for 
the removal of an arbitrator. So long as the 
Registrar is deciding dispute himself the 
question of removing the arbitrator does 
nob arise. Bub rules under the Co-operative 
Societies Act say that disputes between 
members of societies and societies must 
be decided by the Registrar himself or by 
arbitrators appointed by him. When the 
Registrar chooses to appoint arbitrators it is 
conceivable that the Court gets the power 
of removing au arbitrator if be fails to 
exercise doe diligence 'in the proceedings 
of the award. In such a case the Registrar 
may himself remove an arbitrator who is 
too lazy to comply with the provisions of 
the Arbitration Act. 

(c) Rnles embody provisions in the nature 
of procedure to be followed iu making an 
award under the Co-operative Societies Act. 
These are not affected by the Arbitration 
Act. Section 14, Arbitration Act, however 
lays down that the arbitrators are, not only 
to sign the award, but they are hound to 
give notice in writing that they have done 
so and also to state to the parties 'the 
amount of fees and charges payable in res- 
pect of the arbitration and the award. This 
section further lays down that the arbi- 
trators are bound on payment of proper 
expenses to file an award in the Court and 
the Court is thereupon to give notice of the 
filing of the award to the parties concerned. 
As there is nothing inconsistent in this 
with Co-operative Societies Act or the rules 
thereunder, this provision will also apply to 
the awards under the Co-operative Societies 
Act. 

(d) A very important change made by the 
Arbitration Act in respect of an award is 
stated in s. n, Arbitration Act, which lays 
down that on every award the Court must 
pronounce a judgment in consonance with 
the award and upon the judgment so pro- 
nounced a decree is to be drawn up. There 
is to be no appeal from such a decree except 
on the ground that it is in excess of or not 
otherwise according to the award. Under 
the rules under the Co-operative Societies 
Act, a party aggrieved by an award has a 
right to appeal to the Registrar within a 
month, and it is said that the decision of 
the Registrar or the award of the arbitra- 
tor when not appealed from oannot be 
questioned by any civil -or revenue Court. 
Section 17, Arbitration Act, lays down that 
a judgment and a decree are to be made in 
parsuanoe of the award. This provision is 
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Dob iDCODsisteob \vibh the rules under the 
Co-operative Sociebies Act. The parties to 
a dispute iu the case of awards under the 
Co-operative Societies Act, are the socie- 
ties OD the one baud and individual mem- 
bers of societies on the other. The society 
or the member who gets the award has now 
a right of calling upon the Registrar to hie 
the award in the Court, and the party has 
also the right to ask the Court to pronounce 
judgment in terms of award, and to make 
a decree on it. When such a decree is 
made it cannot be challenged by an appeal. 
Prior to the enactment of the present Arbi- 
tration Act, 10 of 1940, there was no such 
provision in India. The provision is new 
and applies to all awards made under any 
other enactment. Sections 15 and 1 C, Arbi- 
tration Act, invest the Court with the 
power to correct an award when there are 
obvious errors which can be corrected with- 
out affecting the decision on merits. The 
Court has also been given a power to remit 
an award on certain grounds specified in 
S. 1C. This section will also apply to awards 
under the Co-operative Societies Act. 

fe) The rules under the Co-operative 
Societies Act say that an award under the 
Co-operative Societies Act is to be esecuted 
by a Court as if it was a decree of the 


Court. This now goes out of existence as 
what is to be executed is the decree passed 
by the Court and not the award. 

(f) Rules under the Co-operative Socie- 
ties Act do not allow legal practitioners to 
appear before the Registrar as of right. This 
provision is not affected by the Arbitration 
Act. Sections 20 to 25, Arbitration Act, have 
no application to awards under the Co- 
operative Societies Act and therefore it is 
not necessary to consider them. Section 2 G, 
Arbitration Act, says that Ss. 27-38, Arbi- 
tration Act, apply to all arbitrations. These 
provisions are as under : Section 27 — This 
gives an arbitrator the power to make an 
interim award. Section 28 gives the Court 
the power to extend time for making award. 
Section 29 gives power to a Court to grant 
interest after the decree. Section 80 pots 
down the grounds on which an award may 
be set aside. The grounds are : (i) An arbi- 
trator misconducting himself; (ii) making an 
award after the arbitration is superseded by 
a Court ; (iii) procuring an award impro- 
perly, or (iv) when the award is otherwise 
invalid. It is obvious that before an award 
can be set aside a party must apply to the 
Court and prove the reason for setting it 
aside. 

(To he continued.) 
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Indian Company Law (2nd Edn.), hy 
M. J. SETHNA, BaRRISTER-AT-LAW, 251, 
Tardeo Road, Bombay. Published by author 
himself. The book can be had from Messrs. 
Taraporewala Sons & Co., Bombay.Page8 712. 

This edition is a much revised and en- 
larged one and, unlike the previous edition 
which was primarily meant for students, 
is intended for lawyers and to advanced 
students. The commentaries are lucidly 
written and can be understood even by 
businessmen. English and Indian case 
law have been referred to in their appro- 
priate places in the body of the book and 
reference to the section of the Companies 
.\ct has also been given. The text of the 
Act as amended up-to-date together with 
forms, tables, schedules is also given. The 
appendices contain several useful matter 
which greatly adds to the practical utility 
of the book. ^Y6 are sure that this edition 
will meet with great popularity at the 
hands of the legal profession and business- 
men. The printing and get-up are good. 

The Debt Laws in U. P- by Shambhd 
Dayal Singh, m a„ ll. b. Published by 


RamNarain Lai, Law Publisher, Allahabad. 
Pages 192. Price Rs. 2-8-0. 

In the body of the book the two im- 
portant Acts relating to debts viz.. Debt 
Redemption Act, 1940, and Regulation of 
Agricultural Credit Act, 1940, have been 
dealt with. Summary of the important 
provisions and commentaries to the sections 
have been given. The rules framed by the 
Government have also been usefully includ- 
ed. The Appendices contain Agriculturists 
Relief Act, 1940, Temporary Postponement 
of Execution of Decrees Act, 1937, Usurious 
Loans Act, 1918, with notes based on up-to- 
date case law. The book is bound to be of 
great use to lawyers in the United Provinces. 

The Law College Magazine, Poona. 
Yol. lY, No. 1 for October 1941. Edited 
and published by K. V. DlKSHlT. B.A.. LL.B., 
at the Law College Poona. Subscription 
RS. 2 per year or Re. l per issue. 

We acknowledge with thanks the receipt 
of the above part. As usual it contains 
number of articles in different languages 
viz., English, Marathi, Hindi, Guirathi, etc. 


THE ARBITRATION ACT. 1940. AND ITS EFFECT 
THE PRACTICE FOR AWARDS UNDER THE 
CO-OPERATIVE SOCIETIES ACT. 

by Diwan Bahaddk E. V. Beahma, c.i.e.. m.b.e.. Advocate, Nagpur. 

( continued from page 104 ) 


Section 31, Arbitration Act, says which 
Court has jurisdiction in respect of an award. 
That Court is the Court which has the terri- 
torial and pecuniary jurisdiction over the 
subject-matter of the award. Section 32 bars 
a civil suit to question an award. The only 
remedy to challenge an award is to apply to 
the Court which has jurisdiction; this is laid 
down in s. 33. Sections 34 to 35 do not con- 
cern the Co-operative Societies Act. They 
lay down powers of Court in certain respects 
and describe the effect of legal proceedings 
on an award. Section 37 makes the Limita- 
tion Act applicable to proceedings for an 
award, but it does not apply to awards 
under the Co-operative Societies Act. How- 
ever, as said above, it is desirable to take 
notice of the defence of limitation as advised 
by the Privy Council. 

Section 38 gives the Court the power to 
decide the disputes between an arbitrator 
and a party to the award as regards fees 
payable to the arbitrator. 

Section 39 provides appeals from certain 
orders of the Court. Section 40 says a Small 
Cause Court has no power in respect of an 
. award. Section 41 says the civil Court will 
follow the Code of Civil Procedure and the 
Court will have the powers it has under 
the Code. Section 42 relates to service of 
notice. A notice, the section says, may be 
served by registered post or delivered per- 


sonally. Section 43 is about the power of 
Court to order summonses to parties or wit- 
nesses. Section 44 gives power to High 
Courts to frame rules and S. 45 says the 
Crown is bound by the Act. Sections 46 
aud 47 are already detailed above. Section 48 
says that pending references are not affected 
by the Arbitration Act and s. 49 speaks of 
repeals and amendments. 

There are four schedules to the Act. Sche- 
dule 1 lays down the conditions implied in 
every arbitration agreement. These apply 
to the awards under the Co-operative Socie- 
ties Act as the Co-operative Societies Act 
itself is to be taken to be an arbitration 
agreement. Schedule 2 enumerates the 
powers of Courts. Schedule 3 says which 
Acts are repealed and sch. 4 says which 
Acts are amended. 

To sum up; the important changes brought 
about are that awards must be made within 
four months. The parties have the right to 
get an award filed in Court and to get a 
judgment and decree of the Court on it and 
then to execute the decree. The awards 
under the Co-operative Societies Act will 
not be executed by Courts as hithertofore. 

It is desirable that the rules under the 
Co-operative Societies Act should be suit- 
ably overhauled so as to bring them into 
conformity with the provisions of the Arbi- 
tration Aot. 


THE SUCCESSION CERTIFICATE TO A GUARDIAN OF A MINOR. 
85 Bom L R 960~('33) 20 A I B 1933 Bom 436 discussed, 
by K. B. Gajendraqadkab, B.A. (Hons.), LL.B., Pleader, Satara City. 


'When the succession certificate is to be 
granted to a minor, it is generally granted 
to a guardian of the minor. The question 
for consideration is whether it should be 
granted to the natural guardian of the minor 
like the mother, brother, etc., or whether 
the guardian must be one appointed under 
the Courts of 'Wards Act. As far as Bom- 
bay Province is concerned, the leading case 
on this point is 85 Bom L B 950^ which has 
decided that the succession certificate can 
be issued to a guardian of a minor only if 
such guardian is appointed a guardian of 
the minor’s property nnder the Guardians 

!• (’88) 20 A I B 1988 Born 486 : 146 1 0 SS8 i 36 
L B 910, In re Banyan Ehandetao. 
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and 'Wards Aot. It is proposed to discuss 
that case here. In the Bombay case under 
discussion, it is humbly submitted, their 
Lordships oame to the conolusions because 
they ascertained the practice in the High 
Court which was to grant the certificate 
only when the guardian has been appointed 
under the Guardians and Wards Aot. They 
also relied on the direct authority of the 
Bombay High Court in 26 Bom 628 .* 

Even the mofussil Courts in the Province 
almost blindly follow this deoision and 
refuse to grant a succession certificate to a 
natural guardian of the mino r like the 

2. (’01) 26 Bom 628; 3 Bom L B 795, Gulabohand 
v.Moti., 
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mother. Id 25 Bom 523,' a case completely 
relied on, their Lordships only decided 
that the Act does not permit the issue o( a 
certihcate to the guardian of the minor 
without requiring any security. This case 
^as beard by Sir Lawrence Jenkins C. J. 
and Ranade J. Jenkins C. J. observed in 
the course of the judgment : 

In the next place he (District Judge) has granted 
a certificate to the applicant as guardian of the 
minor without requiring anj security which was 
obviously improper. 

Ranade J. has said : 

The District Judge . . . passed order in favour of 
Moti. the minor's natural father as guardian with* 
out taking secnrity as provided by S. 9. 

In short *25 Bom 523* only decides that the 
certificate must not be granted to the guar* 
dian of the minor witbont taking any seen* 
rity. It nowhere says that the guardian must 
be one appointed only under the Guardians 
and Wards Act. Even in 35 Bom L R 950^ 
Beaumont C. J., says : 

In that case the Conrt held that a succession 
certificate can be granted to the guardian of the 
minor who had been appointed as such under the 
Guardians and Wards Act; but the cau did not 
decide that the certificate could not be granted in 
the absenu of such an apfoiniment. 

Id the face of this statement one wonders 
bow the Chief Justice comes to the conclu- 
sion that : 

We have the direct authority of this Court in 
25 Bom 523- that a oertificate can be granted io 
such a case and we think that the correct course ie 
to follow the decision in that case and require the 
guardian to be appointed under the Guardians 
and Wards Act b^ore the certificate is granted 
to her. 

It is humbly submitted that 25 Bom 523^ 
does not warrant this conclusion that the 
guardian must be one appointed under the 
Guardians and Wards Act. In 36 Mad 214^ it 
is held that the succession certificate can be 
granted to a minor on an application made 
by him through bis natural guardian. 
Therein it is held i 

Apart from 8.9,SoccessioD Certificate Act (Act 7 
of 1869) there is nothing in the Act which pre- 
cludes a minor from applying for a certificate while 
we find that 8s. 6 to 13, Probate and Administra- 
tion Act (Act 5 of 1681) prohibit grants of probate 
and Utters of administration to minors. Section 9 
00 doubt lays down that whenever the Courts con- 
sider It desirable to take security from the appli- 
cant it shall require him to execute a bond with 
two sureties and it is argued that as the minor 
cannot execute such a bond it must be held be is 
incompetent to apply for a certificate. The execu- 
tion of the bond by the guardian on behalf of the 
minor would bind the minor and thus satisfy the 
provisions of S. 9. This section therefore does not 
present any serious difficulty. 

3. (*12) 96 Mad 214 : 15 I C 408 : 1912 M W N 
411, Krishnamacharlu v. Venkatamma. 


A. I. B. 

The provisiong of the Succession Certifi. 
cate Act have now been repealed and are 
substituted by ss. 214 and 370 to 390, Succes. 
sion Act (Act 39 of 1925). The introduction 
of the words “on succession” in s. 214, cl. (a) 
corresponding to s. 4 (a) of the old Act is 
only intended to make it abundantly clear 
that the section refers to succession as op. 
posed to snrvivorship among Hindu copar. 
ceners. There is really nothing in either the 
old Act or the provisions of the consolidating 
Act 39 of 1925 to justify the Court in bolding 
that an application by the minor for the 
grant of a certificate is incompetent. On the 
contrary it wonld appear that as ss. 223 
and 236 of the new consolidating Act of 1925 
expressly prohibit the grant of probate and 
of letters of administration to minors and 
as it contains no provision excluding the 
grant of a succession certificate to a minor, 
the maxim expressio unius est exclusio 
alterious (mention of one is exclusion of 
another) applies and it may well be pre- 
sumed that the Legislature intended to 
permit the issue of a certificate to a minor. 

Section I4i, Civil P. C., provides that the 
procedure laid down in the Code with regard 
to suit shall, as far as it can be made appli. 
cable, be allowed in all proceedings in any 
Court of civil jurisdiction and it would there- 
fore appear that there is nothing to prevent 
the application for a certificate being made 
on behalf of a minor by bis next friend. 
Further it should be seen that O. 82 , B. 6, 
cl. (2) clearly contemplates permission being 
granted to the next friend to receive money 
or other property of the minor outside Court 
by way of compromise before the decree or 
order or to receive the same under the de- 
cree or order passed in favour of the minor. 
Such leave however may perhaps not be 
granted to a next friend who has not been 
appointed a guardian under the Guardians 
and Wards Act unless be gives sneh secu- 
rity as will, in the opinion of the Court, suffi« 
ciently protect the property from waste and 
ensure its proper application. 

These provisions may well be read in 
conjnnction with the provisions of S. 9, Sue- 
cession Certificate Act, corres[»nding to 
S. 375 of the Act of 1926. If this is done the 
only serious objection to the grant of a cer- 
tificate to a minor through bis next friend 
would disappear. The next friend would 
not only be required to furnish security 
that the money recovered on behalf of the 
minor in pursuance of the certificate would 
be properly applied for the benefit of the 
minor, but that he would also indemnify 
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any persons other than the minor who may 
be entitled to the whole or any part of the 
debt. The application therefore for a succes- 
sion certidcate in the name of the minor 
represented by his next friend is quite 
competent and the interests of the minor 
may well be safeguarded by the Court by 
requiring the next friend who is not the 
certified guardian to execute a bond both 
under S. 375, Succession Act (Act 39 of 1925) 
and under O. 32, R. C (2), Gi^il P. C. 

The Bombay case under discussion has 
not considered all these sections of the Act 
as well as the Cinl Procedure Code. It is 
based mainly on the consideration of the 
practice prevalent on the original side of 
the High Court. It cannot therefore be, 
strictly speaking, quoted as a direct autho- 
rity in the similar cases in the Courts in 
the mofuBsil. 

It is very bard for the minor sons of the 
deceased to get the Succession Certificate 
for the realization of the debts doe to their 
father. This process itself involves consi- 
derable delay and expense too. In addition 
to these, even the natural guardians of the 
minor like the mother or the brother is 


again asked to get the guardianship certi- 
ficate from the competent Court before they 
can qualify themselves to apply as the 
guardian of the minor for the succession 
certificate. This process involves again ad- 
ditional expense, time and trouble too. 

In many cases the minors are solely 
dependent on tbe money to be recovered 
from these debts due to tbeir father. They 
cannot of course do so, unless the formali- 
ties of the guardianship application and the 
succession certificate are gone through. This 
is most harassing indeed. It is high time 
that the Bombay High Court now reviews 
its own decision given in 35 Bom L R 950^ 
by a Full Bench. It must consider the 
sections of tbe consolidated Indian Sncces- 
sion Act 1925 and the relevant sections of 
tbe Civil Procedure Code. It must also 
consider all the case law on this point of 
different High Courts. The case reported in 
AIR 1927 siud 137* can be well considered 
in this respect. It discusses the whole case 
law as well as the statute law. 

4 . (’27) 14 A 1 R 1927 Sind 187 : 101 I C 16C : 22 
S L B 206, Id re Sondar Das. 


A NOTE ON THE SLAUGHTER OF BULLS 

by V. V. Deshpande, Benares Sindu University, 


^ is enjoined on the Hindus as a 

and as a «ilf also; thus, ^^ 21^173 

says R has to be 

performed on tbe eleventh day of tbe death 
of a relative (as a part of the funeral cere- 
monies) by him who is eligible to perform 
tbem,^ may be performed on any 

of the following days considered auspicious 
in this behalf : — Eartika it Magha Ayana; 
Ashwini Pournima; Ohaitri Tritiya and 
Vaishakhi Dwadashi.^ 

The bull is to be released after its due 
consecration by tbe Vedio Mantras. A men- 
tion of the following important items in the 
ceremony will be useful in obtaining a 
clear idea of the Hindu view of the legal 
incidents arising out of it. A bull of parti - 

•Bee alEO and other works. 

II and 

55(1 inir 

^ qr II 


cular description and age and whose mother 
cow is alive is to be chosen; it is to be 
branded on its flanks with special auspicious 
signs;’ then sacred fire is to be kindled and 
the ^ deity is to be invoked;* a 
>1^ is to be next offered to the bull ac- 
companied by a recitation of appropriate 
Vedic Mantras. During the continuance of 
the worship select Vedic Mantras investing 
the bull with sacred character are to be re- 
cited in both of its ears. The bull is to be 
bedecked with snitable appurtenances (such 
as a bell, etc.) and ornaments. When in 
this way the bull becomes endowed with a 

TOper-sensuons attribute it is to be held by 

its tail with his left hand by the Yajman, 
and with his right'hand water together with 
sesamum, gold and kuah grass should be 
poured on the ground in the vicinity of the 

4 . 1 : — 
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bull.® "While doing this the performer should 
pronounce the name and the gotra of the 
departed and say that this bull, duly con. 
secrated with the Vedic Mantras, and re- 
leased in his name, may protect him always. 
The release of a bull should be accompanied 
by the release of at least four young cows 
with it. The person who performs 
is praised in very high and eulogistic 
terms.® 

Two points of importance as arising out 
of this ceremony present themselves for 
consideration. They are these : (a) With 
what special attribute, if any, is the bull 
invested after its due consecration by the 
Vedic Mantras? and (b) does the release of 
the bull entail a total extinction of the 
ownership of the Yajman so as to render 
the bull a "jtrae naturae" capable of being 
appropriated by anyone? 

Let us examine the first question. The 
nature of the transaction of the release of a 
bull in is not similar in its legal inci. 

dents with the nature of the transaction 
involved in the ceremony to a Srab- 

man. f'lTR is one of the required 

to be made to suitable Brahmans on the 
death of a person. In the case of this pious 
gift of a bull, the bull is treated as a mere 
article of property. The Brahman is the 
donee : it is he who is to be honoured with 

the donor makes the gift of 
the bull by making a declaration of the 
renunciation of his ownership over it in 
favour of the donee: the Brahman donee 
accepts the gift and on acceptance the gift 
becomes completed. There is a complete 
transfer of dominion over the bull from one 
person to another. All rights and liabilities 
of the donor arising out of the ownership 
are legally determined on the gift becoming 
complete. 

In the ceremony the bull is not 

given in gift to anyone ; neither to a sen- 

cm: ii 

rfr^TTi^ 

^ rrq a II 

6. < J l i m g. ^ I 

II 
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tient nor to a non-sentient being.^ It is 
not treated as an article of property at all. 
If the description of the ceremony as given 
in various sacred works were to be careful- 
ly examined it would be amply clear that 
the bull itself is to be invested with the 
sacred character of the sacred of 
the ^ deity.® Then it is to be worshipped 
with Vedic Mantras.® Over and above this, 
some Vedic Mantras are to be solemnly 
recited in the ears of the bull while the 
worship continues. This makes the invest, 
ment of the bull with the super-sensuous 
attributes complete. 

It is well-known that an image made of 
a block of wood or stone or metal becomes 
invested with the divine character of any 
particular deity when the of that 

deity is made in the image with the 
help of appropriate Vedic Mantras. It is 
the Vedic Mantras alone that are capable, 
with their mysterious force, of endowing 
any ordinary object with any super-sensu- 
ous or non-sensuous attribute. It is the 
< l -ri TT ^ gi performed with Vedic Mantras 
that creates in any individual belonging to 
the Ksbatriya class the non-sensuous attri- 
bute of a “King.” It is a marriage performed 
with Vedic rites (i^^T^^etc.) that creates 
in an unmarried girl the non-sensuons 
characteristic of a It is an adoption 
accompanied by the Vedic alone that 
creates the non-sensuous relationship of son 
and father between two individuals who 
did not bear this relationship previous to 
the adoption and the boy an acknowledged 
son of a third party. If each of these res- 
peotive ceremonies were not performed in 
strict accordance with the prescribed ritual 
and accompanied by the solemn recitation 
of the Vedic Mantras together with the 
minds of the parties performing the cere- 
monies with full faith pinned on the efficacy 
of the same, the respective special attri- 
butes and relationships would certainly fail 
to arise. On the other band if they are duly 

7. Besides the 3 TlW"TaDd the ceremonies, 

there is a third oetemony enjoined on the Hindus 
where a bull is to be dedicated to a temple-deity. 
The gift is made to a noO'SeDtlent beiog, the 

deity. 

8. A bull ifi to be chosen and It is to be bran- 

ded with and on iU llankg. It is well- 
known that the deity is always descr ibed 

Q 9 or and 1%^ and 5137? are 

the lavonrite weapons of the deity. 

9 This fact alone is sufficient to prove the endow- 
ment of the bull with sacred character, such a 
worship being not offered to any one not so en- 
dowed. 
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performed the Sbaetras do bold and the 
Hiodus do 6 rmly. believe fchat the particular 
objects become immediately invested with 
the peculiar attributes contemplated about 
them at the time of the performance of 
those ceremonies. 

The consecration of the ball with the 
appropriate Vedic Mantras endows it im» 
mediately with a peculiar sacred attribute. 
It no longer continues to belong to the ^te- 
gory of “property." Henceforward it is 
“legal person" similar in nature to a conse- 
crated imaga.^* The Hindu idea is that the 
deity of the sacred of 
resides in the bull so consecr ated s o long as 

it is alive. The verses in 

etc., make this clear. 

As soon as the bull ceases to belong to the 
category of “property” and is endowed with 
the character of a “legal person" it cannot 
remain into the ownership of anyone. It 


a discussion of the legal incidents arising 
out of the transaction is essential as the 
analogy of the gift can be nsefaUy applied 
to this transaction as well. 

Gift is. defined by Hindu Jurists as 

I.'' From this de6nitioD tho follow- 
ing bocomss evident t (i) renunciation of 
ownership in favour of another; (ii) that 
another should be a sentient being himself 
or should be capable of being represented by 
a sentient being; and (iii) acceptance of the 
gift by some sentient being on behalf of the 
donee.'- Tbns the gift is complete only on 
the acceptance. All the rights and liabilities 
arising out of the legal condition of the 
ownership of a thing completely determine 
in the case of one individual then only when 
they take their rise in some other individual. 
This takes place at the moment when the 
donee becomes invested with the ownership 


becomes freed from the ownership of the 
former owner (just as a consecrated idol is 
freed) not because there was an per- 
formed in its connexion but because of the 
fact of consecration and endowment with 
Boper-senduous character. The legal iocU 
dents arising in the case of a bull are 

identical in every respect with those of an 
idol. The bull like the idol is capable of 
bolding property of its own. The property 
and the affairs of an idol are held and looked 


of the thing gifted. This cannot happen 
before the declaration of its acceptance by 
the donee. The transfer of ownership even 
in the case of a thing gifted cannot, ac- 
cording to Hindu Jurists, take effect on a 
unilateral declaration to that effect by the 
donor and so they have always held that a 
declaration of its acceptance is essential to 
make it complete*'^ So in cases where some 

11. in 


after by its shebait. Similarly in the case 
of a bull there must be some one to 

protect and look after its welfare. Is the 
former owner capable and legally entitled to 
do this after the renunciation? This brings 
U8 to an examination of the second gnestion 
raised above. 

Strictly speaking, a consideration of the 
second point does not arise at all, once it 
is established that the consecrated bull be- 


12. Kthsdoneo is himssll a seDtisnt bsiog then 
the acoeptanco should be by bixo. 

13. In western systems of jurisprudence it is only 
tbe rights of an individual over a particular item 
of property which arise out of its ownership that 
are taken Into coodderation. So an owner can 
legally destroy aoy thing which belonge to him. 
Id the Hindu system things are altogether diflo- 
rent. As soon as a person comes Into tbe owner- 
ship of a thing a jural relation Is established there 
and then, and the person is only entitled to utilize 


comes endowed with some special super, 
sensuous attribute and is to be recognized 
as a legal person by itself. For though 
there might be a distinction of the owner, 
ship of the former owner, tbe "thing" has 
become converted into a "person'’ and obvi- 
oudy there ie no change from "property" 
to "/erfli natura'* or no property. However 

10. The performer of . the ceremony releases the 
ball from his ownership with an appropriate 
gestore and formula but this only evidences bis 
intention of discontinuing the ownership which 
was already lost by the conieoratlon of tbe boll. 
Anyhow the outward and pnblio manifestation of 
the loss of 'ownership* Is eesentlal to give to the 
ceremony a finished oharaoter and to remove all 
possible* doubta, 


the thing in such a manner as would be directly 
or iodireotly beneficial to the society. Accord- 
ing to Hindn legal ideas the ownership of pro. 
petty entails, along with tbe advantageous rights, 
various kinds of duties and liabilities having re- 
ferenca to the special position or special fnnotion 
whlohthepartloulat item of property or its owner 
(for the time being) might be ocoupying or fulfil- 
ling in the society. It is on this basis that the 
Hindu Jurists discuss the fitness or tbe unfitness 
(l)of the donees; (9) of tbe things to be gifted; and 
(3) of the donors, as well, in making the gift. A 
further detailed ^sousslon of this will lead us into 
the mazes of phllosophioal speculations about the 
Hindu fundamental legal conoapts, not strictly 
relevant to the problem In hand: see Gautam: — 

^ <wi^and the verses 



110 Journal a note on the slaughter op fTtcW bulls A. I. R. 


time elapses between the action of renun. 
ciation of the ownership of a thing by the 
donor and the action of its acceptance by 
the donee, there is a sort of onerous owner- 
ship which inheres in the donor. The donor 
is at liberty to renunciate the advantages 
gained through the rights arising out of the 
ownership of a thing. But be is not at 
liberty to shake off the disabilities arising 
out of the ownership of the property. The 
society is interested in preventing him from 
the free exercise of such a choice. The re- 
sult is that during this period the donor 
loses the right of enjoyment as well as that 
of its disposal while he is still burdened 
with the duty’ (or right) of the custody and 
the upkeep of the property on behalf of the 
society in general and the donee in particu. 
lar. He is thus entitled and obliged to 
prevent anyone besides the donee from ap- 
propriating the same by seizure or hnding. 
The Hindu Jurists have deSned this kind of 
ownership as or "owner, 

ship for the purpose of care and custody of 
the property.^*" This ownership determines 
on tbe donee making the gift complete by 
acceptance. 

In cases of gifts in favour of idols and 
other non. sentient legal persons they are 
completed on their acceptance by some one 
such as a shebait, a manager or a trustee, 
duly authorized to do so. If there were no 
one to signify acceptance and thus make tbe 
gift complete tbe would 

certainly continue to inhere in tbe donor ; 
and thus he would be legally entitled to 
prevent others from the appropriation or 
enjoyment of tbe property which he inten- 
ded to dedicate to tbe idol. Here it should 
be noted that as far as tbe beneficial effects 
of tbe ownership are concerned, tbe transfer 
is complete so that tbe transferor will him. 
self not be entitled to enjoy tbe benefits 
arising out of the transferred thing. 

But if be is not so entitled no one besides 
the donee is so entitled and tbe society in 
general and tbe transferor or donor in parti- 
cular are legally interested in preventing its 
wrongful enjoyment by others. Thus he 
would automatically become a trustee (or 
at least a legal manager) of tbe thing dedi- 
cated to the idol (since the cessation of 
ownership in him was not complete on 
account of tbe want of acceptance by some. 


one on behalf of the idol).'® 

TTRR’T bull is invested with a juristic 
personality and the beneficial rights arising 
out of the ownership of such a boll cease to 
inhere in the as soon as the con. 

secration is complete and the bull is re. 
leased. The performer of the ceremony will 
not be entitled to enjoy the use of the 
animal in any way. But as the bull acquires 
a obaracter similar to that of a consecrated 
image there are certain duties which con. 
tinoe to bind its former owner. When an 
image is consecrated there must be a pro. 
vision made for its worship and upkeep and 
care should be taken to keep it unmolested 
by others. Similarly, in tbe case of the bull 
the will continue to be bound with 

tbe duty of protecting it and looking after 
its welfare.*® Since the has him- 

self released tbe bull with a view to pro. 
pitiate tbe manes of his departed relative 
and since the future movements of the bull 
in a free and unmolested condition are 
conducive to the conferment of tbe highest 
benefit on tbe ancestors of tbe be is 

legally interested in seeing that the bull 
(now a juristic personality) roams freely 
over this earth during the remaining days 
of its life ; it is well protected and carefully 
looked after ; and no accident befalls it 
through chance or tbe wrong-doing of some- 
one else'^ As a resnlt, it is clearly enjoined 
on everybody, that such a bull should not 
be yoked to a cart nor should it be used as 
a beast of burden ; neither for riding pur. 

15. This is true of tbe Mabomedan system of 
jurisprudence as vvell. It is not necessary, accord- 
ing to Mahomedan law, that there should be a 
third person besides the owner to whom delivery 
of possession of the property should be made in 
order to constitute a valid wabf. If there is a 
valid declaration of tbe wekf the creator of the 
wakf himself becomes automatically tbe manager 
of the property on behalf of tbe Almighty, 

16. He is required by the Shastras to feed tbe bull 
regularly and give shelter to It whenever necessary 

after the And this is also the practice (see 

Romesh Chunder v. Hiru Maodal, (’93) 17 Cal 
852). 

17. >115 
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There are similar verses to bq found in 

etc. 
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poses nor can it be tethered and so res. 
trained; and the killing of, or causing any 
kind of barm to or patting to use sncb a 
ball is declared by the Hinda Jarists as an 
offence to be panished with severe punish* 
ment.*® And no damage can be recovered 
from their former owners, nor can they be 
ponisbed for any injury either to person or 
property caused by such bulls.*® 

The above didcussioD will be useful in ex- 
plaining the Hinda view of the cere- 
mony and the sacred character with which 
the bulls are endowed. The Hindu 

community in general and tbe^^if^Vin 
particular do hold these bulls nob only in 
extreme veneration but as saoctibed objects 
fit to be worshipped, such as a consecrated 
idol in a temple. A parallel illustration 
will have convincing effect. The ceremony 
of is required to be performed on 

the death of a person due to snake-bite. An 
image of HHKM or the snake deity is to be 
consecrated. The image will, ever alter its 
consecration, be an object of worship not 
only for the person who installed it but for 
the Hindu community in general. 
bulls are consecrated and released by Hindus 
on the death of their relatives ; and they 
serve as objects of worship to Hindus in 
gen6Eal.Th6 existence of this fact ought to re- 
ceive political recognition at the bands of the 
Government of the State and adequate pro* 
vision in the law of the laud should be made 
calculated to extend protection to these bulls 
and thus to prevent the wounding of the 
religious feelings of the Hindu community 
by their wanton destruction or by causing 
barm to them to the legal interests of their 
former owners and thus to prevent the 
hops from being made the subject of theft, 
mischief and other similar offences, by 
wrong-doers. The existing provisions of the 
Penal Code in case of offences against reli- 
& 0 U appear to be inadequate for the inolo- 

18. 
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sion of offences against such bulls, while the 
provisions relating to offences against pro- 
perty are held to be not applicable to acts 
done in respect of these bulls. 

Section 295, Penal Code provides against 
anyone who destroys, damages or defiles 
any place of worship or any object held 
sacred by any class of persons or with 
knowledge, etc. And looking to the explana- 
tion of the Law Commissioners stated in 
Note J, it would appear that the word 
^'object" included in its meaning animate as 
well as inanimate objects.*^ So it was held 
at least in two cases decided by the Lahore 
High Gourb.^ In the judgment of the for- 
mer case Plowden J. gays : 

We coDsider that the word ^ 'object' ’ as used in 
this section is not limited to inanimate objects, it 
is wide enough to inolude animate objects, which 
are held sacred, as well as, idols, relies or the like. 
The narrower conatmotion wiU leave a very grave 
species of offences unprovided for, which the lan- 
gurs employed, when literally oonstrued, is wide 
enough to include. 

In the latter case the same Jndge stated 
that this Conrt had always held, inspite oi 
the decisions of the other High Conrts to 
the contrary, that the word "object” in 
S. 395, Penal Code inclnded animate as well 
as inanimate objects. 

The Allahabad High Conrt however bad 
held in the year 1884 that a released boll 
ceases to be property.^ The matter oame 
up (or decision in revision against convio. 
tion on the count of misohief, and Broad- 
burst J. held : 

The bull had been branded and let loose; owner- 
ship over it then ceased; and at the time it was 
shot by the accused it was not the property of any 
person. 

Bat this decision did not set the matter 
at rest and conviction nnder the offence of 
misohief and other offences went np again 
and^ain to the High Conrt in revision. The 
Magistrates who had a true and firsthand 
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- - - uBve pcescnoea a paruanment of 

great severity (the proposed pnnlahment was rigo- 
Tons imprlsonmeat which may extend to 7 year,) 
lot tho intentional deetroying or defiling of plaoea 
of worship or of objeots held sacred by any olasa 
?il No ofleace in the whole Oodo ie so 

UiMy to lead to tnmnlt, to sangolnary outrage, 
and even to armed Ineurreotlon. The slaughter of 
a cow In a sacred place at Benares in 1809 caused 

with oonsiderable loss 
of life. The poUutlon of a mosque at Bangalore 
WM attended with oonieqaenoes still more lament- 
aUe and ^mlng. We have therefore empower^ 
the Oontts in easea of this deseription to r»B B 
very severe sentences on the ofiender.” 

I ® O' Hakim V. Empress A 
( 88) 84 PB Or 1888, Bahadur Singh v. Empress 

”anmn»^“* All W N 87, Queen-Empress v. 
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knowledge of the feelings of the Hindu 
community in this matter convicted the 
wrongdoers and these convictions were 
quashed by the High Court in the exercise 
of their revisional jurisdiction. The lower 
Judge was quite correct when he stated 
It was c^rtainlj not the intention of the persons 
who set the bull at large that any buznao right of 
property should be attached to it by any 0De» and 
the intentioDS oi such persons are respect^ by 
general public feeling; and the bulls so let loose are 
looked upon as not liable to be concerted to use in 
any way that would interfere with their liberty. 
I may be straining a point but I think it may be 
held that the Hindu public have such an interest 
in these **sands'' remaining unmolested and at 
liberty, as to make them the subject of a sort of a 
public right, aud so bring them within the mean* 
log of '^property." 1 find that the buU was for the 
purposes of S. 40S, Penal Code, ^'property** and 
that it was disboneatly misappropriated ». • I affirm 
the conYictioQ. 

The discusdioD of the legal incidents aris^ 
ing on a ^Q|hh 4 ceremony as made in this 
Note will make it clear that the Judge was 
Dot straioing any point. Tbe bull becomes 
a juristic person and both tbe Hindu public 
and the former owner do possess legal in- 
terest in its protection. But Straight J. 
observed in bis judgment (in revision) 

... an animal . . • nas not the property at the time 
ol the alleged misappropriation; for, it was not 
only not tbe subject of ownership by any person 
but tbe original owner bad surrendered all bis 
rights as its proprietor, and bad given the beast its 
freedom to go whithersoever it chose. It was, 
therefore, a "res nullius propriefas” and as incap- 
able of larceny being committed in respect of it as 
if it had been a "fera nalura," 

and set aside tbe conviction. This decision 
was followed by the same Judge in a later 
case of a similar nature” and by the Cal- 
cutta High Court in 17 cal 852 .” 

It will be observed that the dictum of 
Straight J., in holding the released bull a 
"feres natures " incapable of larceny being 
committed in respect of it, is incorrect in 
view of the above discussion. The bull does 
not become a "res nullius proprictas;” cer- 
tain powers (and therefore rights) continue 
to inhere in its former owner. Even if it is 
held that the animal was dedicated to the 
departed for tbe propitiation of tbe manes 
(which was tbe basis of tbe judgment of 
Plowden J., in 34 P R cr. 1888*^) still accord- 
ing to Boman concepts (and hence according 

24. (’85) 8 All 61: 1885 AWN 326, Queen- 
Empress t. Bandhu. 

25. (’87) 9 All 348 : 1887 AWN 73, Queen-Em- 
press T. Nihal. 

26. (’93) 17 Cal 862, Romesh Chunder v. Hiru 

Mundal. _ , 

27. (’88) 34 P B Ce 188S, Bahadur Singh v. 

Empress. 


to tbe English ideas of property) tbe bull 
would become a "res sacre" on its dedica. 
tion; and as such a "res nullus''\xi tbe class 
of things styled "res extra commercium-," 
but it cannot certainly be classedasa "fere 
natures"'^ It is apparent that Straight J., 
did not possess a clear notion of tbe 
ceremony and tbe legal incident appertain- 
ing to it. 

Tbe question whether slaughter of 
bulls can be a ground of couvictiou under 
S. 295, Penal Code, was raised iu tbe Allaha- 
bad High Court for the first time in 10 ALL 
150.” Tbe Lahore High Court bad already 
held that tbe word “object" used in S. 295 
includes iu its meaniug animate as well as 
inanimate objects but there were grave 
doubts raised as to tbe correctness of this 
interpretation and the High Court appointed 
a full beuch consistiug of five Judges to set 
at rest tbe doubtful position. It was held by 
the Full Bench (Edge C. J., giving judg- 
ment) that the word ''object” was used by 
tbe Legislature in tbe sense of a place of 
worship or a sense ejusdem generis, i. e., 
some inanimate object such as an idol, etc., 
and tbe Legislature did not intend that tbe 
term should apply to animate objects such as 
cows. This decision is followed in numerous 
other cases by other High Courts inoluding 
the Lahore High Court which has now over- 
ruled its decision in 27 P R cr 1834” by 10 
p R Cr 1918.*' Tbe Calcutta High Court has 
laid down tbe following propositions in 17 
Cal 852.” (i) That tbe killing of tbe bull was 
not destroying within tbe meaning of S. 295, 
Penal Code. ( 2 ) That tbe bull was not an 
'object' within the meaning of the same 
section. ( 3 ) That the boll was not “moveable 
property” within the meaning of 88.378 and 
403, Penal Code and could not therefore be 
subject of theft or of criminal misappro- 
priation. ( 4 ) That the bull was not ‘property 
within the meaning of S. 425, Penal Code 
and therefore could not be subject of mis- 
chief. 

Tbe decision in this case has been held 
to be the final word of the law Courts 
about this vital matter. But these deoisioM 
have left tbe Hindu community unsatisfied. 


;8. For a more detailed discussion of the 
concepts of the diSerent classes of propwty tne 
reader is recommended to read the elaborate judg- 
ment of Plowden J.. In (’88) 34 P R Or ^BSS. 

19. (’88) 10 All 150 : 1888 A W N 17, Queen-Em- 

Dress Ve Imeni All. _ 

10- (’84) 27 P R Or 1884. Hahim v. Empr^- 
;l. (’16)6 AIR 1918 Lah 365 : 44 I 0 3W. 1» 
CrLjW : 10 P B Cr 1918 : 160 P L B 1917 
(PB), AH Muhammad v, Emperor. 
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Et 0 d an eminent Hindu lawyer holding very 
advanced view hag renaaiked that the provi- 
sions of S. 295 fall short of the requirements 
of the Hindu community as tbe^ narrow 
construction put upon the word object 
leaves an important class of offences un- 
punished.®^ It cannot even be remotely 
suggested (and the writer does not enter- 
tain any such intention) that the eminent 
and learned Judges of more than one High 
Clourt consistently erred in a large number 
of successive cases in putting the stricter 
construction on the meaning of the word 
“object." The other pacts of the definition 
of the offence may warrant such a conclu- 
sion. But Plowden J. in 27 P B Or 1884,®* 
appears to have looked at the question in a 
true perspective and therefore interpreted 
the term ‘obj^t’ in a liberal manner which 
resulted in the protection of the important 
rights of the Hindu community about this 
vital matter. Even Mahamood J., ^sitting in 
the Full Bench realized the gravity of the 
lacunse in the framework of S. 295 and went 
to the length of indirectly suggesting that 
the law should beamended in an appropriate 
manner. 

About holding these bulls mere 

''ferat naiuras" i. e., no-pcoperty and there- 

32. Bic Harislngh OoQC : The Indian Penal Code, 
Vol. 1, see commentary on S. 295. 

33. Bee Mahmood J.’s jodgment in ('88) 10 All 
160 at p. 166, etc. 


fore nob capable of being made a subject of 
theft and similar offences it can only be 
said that the true nature of the cere- 

mony was never bronght to the notice of 
the learned British Judges. They sincerely 
believed that the released bull was turned 
into a "fern natura," by the act of the 
and Straight J. even points oat 
that he satisfied himself of the exact natara 
and significauce of the ceremony from the 
learned Government Pleader.^* It is indeed 
remarkable that Plowden J. could have 
been able to appreciate in a more correct 
manner the nature of the ceremony and the 
legal incidents arising out of it. His judg- 
ment in 34 P B Gr 13Sd” (p. 74) is a master- 
piece of scholarly thinking and of the com- 
parative study of the different concepts 
of property and its ownership obtaining in 
different systems of jurisprudence. It was 
be who clearly pointed out the distinotiou 
between a "rtsnulliui" and a "fera naittrct" 
and that a thing which was a "res nulliits” 
did not on that accoont mean ipso facto 
that it was a "fera naturcB" also; he pointed 
out that a "res sacrae" or a "res extra com- 
mercium" also belonged to the class of "res 
nullius" but on that account were no more 
capable of being subjected to individual 
ownership. 

34. (’85) 8 All 61 : 1685 A W H 326, Qaeen-Em- 
press V. Bendha.aad (’67) 9 All 848 : 1887 AWN 
73, Queen-Empress v. Nlhsl. 


EFFECT OF DISMISSAL OF A SUIT ON AN ATTACHMENT 

BEFORE JUDGMENT IN THE SUIT 
by V. Baua Shenai, Advocate, Ernakulam. 


The question for consideration in this 
article is what is the fate of an attachment 
before judgment taken out in a enit when 
the suit is dismissed. The relevant provi- 
sions of the Civil Procedure Code touching 
the question are Rr. 9 and ll of o. 38 corres- 
ponding to Ss. 488 and 490 of the Code of 
1882. Bale 9 reads as follows ; 

WbsB an order Is made for attaohmenk before 
jodgment the Oouit eball order the attachment to 
be withdrawn when the defendant furnlshM the 
eeeorlty leqnlted together with eeourlty for the 
coste of the attaohment or when the snlt la die* 
miseod. 

A literal constmotion of the rule would 
suggest that a dismissal of the suit would 
not terminate the attachment before judg- 
ment unless an express order withdrawing 
the same is also pased. The result of the 
adoption of this view is to lay down the 
untenable proposition that an interim order 
or proceeding is kept alive even after the 
1941 j/15 (4 pp.) 


main suit has been dismissed. But Rule 9 
does not stand alone. Bole ll enacts : 

Where property is under attachment by virtneof 
the provi^on of this order and a decree is subse- 
quently passed Id favour of the plaintifl, it shall 
not be neoeesary upon an application for execution 
of such decree to apply for a le-attaohment of the 
property. 

The language of this rule while it dis- 
penses with the necessity for a re-attaoh. 
ment of the property in execution in case a 
decree is passed in favour of the plaintiff, 
impliedly suggests that such a step would 
be inevitable where the main litigation ter- 
minated in the non-suit of the plaintiff. The 
combined effect of the two provisions seems 
to be, as pointed out, by Mahmood J. in 
10 ALL 506^ that the attachment before 
judgment does not snrvive the dismissal of 
the suit in spite of the omission of the 

ir(;88) 10 All 606 : 1888 A W N 195, Bamohand 
V. Pltam hfal. 
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Court to pass an order withdrawing the 
same. Though in A i R 1924 Mad 494,’ 
Wallace J. and in A I R 1928 Mad 940,^ 
Devadosa and Phillips JJ. of the Madras 
High Court bad dissented from this view, 
the same however has commended itself to 
the learned Judges of the same High Court 
who had decided A i R 1928 Mad 976* and 
53 Mad 334.® In the latter case, the views 
expressed by Devadoss and Phillips JJ. 
have been expressly dissented from. The 
current of decisions in Bombay, Calcutta 
and Rangoon is also in favour of the view 
expressed by Mahmood J.: vide 45 Cal 780,® 
AIR 1925 Cal 1147,’ A I R 1923 Bom 545® and 
AIR 1931 Rang 281 .® Thus at present, the 
consensus of judicial opinion in British 
India and Burma is that there is an auto- 
matic cesser of an attachment before judg- 
ment when the suit is dismissed even 
though no separate order removing or with- 
drawing the attachment has been passed. 
The same result would follow whether the 
Buit is dismissed on the merits or for default, 
as the rule contemplates only a dismissal of 
the suit and not a non-suit after trial only. 
In A I R 1928 Cal 234,'® Page J. has held 
that an attachment before judgment which 
bad ceased on the abatement of the suit 
under provisions of O. 22, Rr. 3 and 4 would 
not revive even if the abatement order is 
set aside. 

Having ascertained the exact effect of 
the dismissal of the suit on the attachment 
before judgment, I shall now proceed to 
examine what happens when the dismissal 
of the suit is set aside. The dismissal may 
be set aside by the appellate or revisional 
Court or by the Court of first instance on 
review of judgment or when a suit dismissed 
for default is restored to file or when the 

2. ('24) 11 A I K 1924 Mad'494' : 83 fo 91 : 47 
Mad 483 : 46 M L J 416 (FB), Mejyappa Cbettiar 
T» Chidambaram Cbettiar. 

3. ('28) 16 A I R 1928 Mad 9i0 : 111 I C 887 : 66 
M L J 70, ITamagiri Ammal v. Matbu Vellappa 
Goundao. 

4. ('28) 16 A I R 1928 Mad 976 : 118 I C 63. 
Seatbai Ammal v. Narayaoa Ijeogar. 

5. (*30) 17 A I R 1980 Mad 514 : 126 I 0 614 : 63 
Mad 834 : 58 M L J 675 (FB), Balaraju Cbettiar 
V. Masilamani Filial. 

6. ('18) 5 A I R 1918 Cal 39 : 44 I 0 229 : 46 Cal 
780 : 22 C W N 927, Abdul Babmao v. Amir 
ShacU. 

7. ('26) 12 A I R 1925 Cal 1147 : 87 I C 756, 
Chundra Datta v. J 07 Chandra. 

8. ('28) 15 A I R 1928 Bom 546 : 115 I C 414 : SO 
Bom L R 1488, Chiudba Bupla y. Cbagan Lai. 

9. ('31) IS A I R 1931 Bang 281 : 134 1 C 748 : 9 
Rang 472, Find! y. U Tha Ma. 

10. ('28) 15 A I R 1928 Cal 234 : 109 I 0 164 : 47 
0 L J 282, Jyotisb Cbandra v. Harobandra. 


order of abatement is set aside by the trial 
Court or in pursuance of the orders of the 
appellate or revisional Court. The question 
naturally arises as to whether an attach, 
ment before judgment which bad become 
defnnct on the dismissal of the suit ipso 
facto revives on the dismissal being reversed 
in appeal, revision or on review or on the 
subsequent restoration of the suit. Un- 
hampered by authority and on first princi- 
pies the answer to the question seems to be 
an emphatic No. There is no machinery 
provided in the Code for such a resuscita- 
tion. Order 38, R. 9 contains no provision 
corresponding to o. 21, R. 63 which makes 
the order in a claim case and the raising of 
the attachment thereupon subject to the 
result of an original suit filed for vacating 
the claim order. There is a consensus of 
judicial opinion that a reversal of dismissal 
by the appellate Court does not revive the 
attachment before judgment. On principle, 
a different view does not seem to be eligible 
when the dismissal is set aside in revision 
or on review or on the subsequent restora- 
tion of the suit which bad been dismissed 
for default or when the order of abatement 
is set aside. 

While the Rangoon High Court has held 
in A I R 1931 Bang 281® that the restoration 
of a suit dismissed for default does not revive 
an attachment before judgment which bad 
terminated with the dismissal of the suit, 
the High Court of Cochin in SO Coohin Law 
Reports 510“ has taken the opposite view. 
The view of the Rangoon High Court seems 
to be more sound on the statutory provisions 
and on principle and is also in consonance 
with the view of the Calcutta High Court 
in IS C L J 243.'* Mookerji J. delivering the 
jndgment of the Court observes at p. 248 of 
13 O L J : 

As pointed out in the otassioal treatise on the 
Law of Attachment by Drake O.J. (88. 228, 413 
and 426) although there has been some divergence 
of judicial opinion the preponderance of decisions 
Is in favour of the view that the reversal of the 
judgment in favour of the defendant does not by 
itself revive the attachment. It has been ruled that 
a judgment in favonr of the defendant whether for 
default of the plaintifi or upon the merits, dissolves 
the attachment, and the subsequent reversal of the 
judgment does not restore the uninterrupted opera- 
tion of the attachment, 

Walsh J. in the decision of the Madras 
High Court in 126 I C 614® is also inclined 

11. 30 Cochin Law Reports 610, Gopalaktisbnan 
Embrandiri v. Padmanabhan UnnI. 

12. (’ll) 13 CLJ 243: 9 1 0918, Sasirama Kumari 
y. Meberbao Khan. 
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Evan an emineDt Hinda lawyer bolding very 
advanced view has remarked that the provi- 
sions of S. 295 fall short of the reqairementa 
of the Hindu community as the narrow 
construction put upon the word object 
leaves an important class of offences un* 
punished.®* It cannot even ho remotely 
suggested (and the writer does not enter- 
tain any such intention) that the eminent 
and learned Judges of more than one High 
Court consistently erred in a large number 
of euceessive cases in putting the stricter 
construction on the meaning of the word 
"object." The other parts of the definition 
of the offence may warrant such a conclu- 
sion. But Plowden J. in 27 P B Cr 1684,®® 
appears to have looked at the question in a 
true perspective and therefore interpreted 
the term ‘object’ in a liberal manner which 
resulted in the protection of the important 
rights of the Hindu community about this 
vital matter. Even MahamoodJ.,®® sitting in 
the Full Bench realized the gravity of the 
lacuDse in the framework of S. 295 and went 
to the length of indirectly suggesting that 
the law should be amended in an appropriate 
manner. ^ 

About bolding these bulls mere 

"feroi nalura” i. e., no-property and there. 

32. Sir Harisiogb Qour : The Indian Penal Code, 
Vol. I, see commentary on 8. 295. 

33. Sea Mahmood J.'e judgment In (’88) 10 All 
160 at p. 166, etc. 


fore not capable of being made a subject of 
theft and similar offences it can o^y be 
said that the true nature of the cere- 

mouy was never brought to the notice of 
the learned British Judges. They sincerely 
believed that the released bull was turned 
into a “fera natura” by the act of the 
and Straight J. even points out 
that he satisfied himself of the exact nature 
and significance of the ceremony from the 
learned Government Pleader.®* It is indeed 
remarkable that Plowden J. could have 
been able to appreciate in a more correct 
manner the nature of the ceremony and the 
legal incidents arising out of it. His judg- 
ment in 34 P B Or 1888** (p. 74) is a master, 
piece of scholarly tbinkiDg and of the com- 
parative study of the different concepts 
of property and its ownership obtaining in 
different systems of jurisprudence. It was 
be who clearly pointed out the distinction 
between a "re 5 nullius" and ^"fer<z natura" 
and that a thing which was a "res nulliu&" 
did not on that account mean ipso facto 
that it was a "/er <2 natura" also; be pointed 
out that a "res sacrae" or a “res extra com- 
mtrcium" also belonged to the class of "res 
nullius” but on that account were no more 
capable of being subjected to individual 
ownership. 

34. (’85) 8 AH 61 ; 1885 A W H 826, Qaem-Em. 
piesi ▼. Bandha,and(’87) 9 AU 346 ; 1687 AWN 
Q QdaD'Em press T. Nlha], 


EFFECT OF DISMISSAL OF A SUIT ON AN ATTACHMENT 

BEFORE JUDGMENT IN THE SUIT 
by V. Bam A Shenai, Advocate, Ernakulam. 


The question for consideration in this 
article is what is the fate of an attachment 
before judgment taken out in a suit when 
the suit is dismissed. The relevant provi- 
sions of the Civil Procedure Code touching 
the question are Rr. 9 and ii of 0. 38 corres. 
ponding to Ss. 468 and 490 of the Code of 
1682 . Buie 9 reads as follows : 

When an order ie made for attaebment before 
jadgmenk the Coart shall order the attsehment to 
be wlkbdrarrn when the defendant fumlehes the 
eecotlty requited together with seoailty for the 
costa of the attaohmest or whan the suit Is dU- 
missed. 

A literal construction of the rule would 
suggest that a dismissal of the suit would 
not terminate the attachment before jndg. 
ment unless an express order withdrawing 
the same is also passed. The result of the 
adoption of this view is to lay down the 
untenable proposition that an interim order 
or proceeding is kept alive even after the 
1941 J/16 (4 pp.) 


main suit has been dismissed. But Bole 9 
does not stand alone. Buie ll enacts ; 

Where property is under attachment by virtue of 
the provision of this order and a decree is eubse- 
quently passed in favour of the plaintiff, it shall 
not be naceaeary upon an application for exeoutioa 
of auch decree to apply tor a le-attachment of the 
property. 

The language of this rule while it dis. 
penses with the necessity for a re- attach, 
ment of the property in execution in case a 
decree is passed in favour of the plaintiff, 
impliedly suggests that such a step would 
be inevitable where the main litigation ter. 
minated in the non.snit of the plaintiff. The 
combined effect of the two provisions seems 
to be, as pointed out, by Mahmood J. in 
10 ALL 506* that the attaobment before 
judgment does not survive the dismissal of 
the snit in spite of the omission of the 

I. (’88) 10 AU 806 ; 1888 liW ^ 196, Ramohaud 

V. Htam Mai. 
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Court to pass an order withdrawing the 
same. Though in A i B 1924 Mad 494,* 
Wallace J. and in A I R 1928 Mad 940,* 
Devadoss and Phillips JJ. of the Madras 
High Court had dissented from this view, 
the same however has commended itself to 
the learned Judges of the same High Court 
who bad decided A I R 1928 Mad 976* and 
53 Mad 334.* In the latter case, the views 
expressed by Devadoss and Phillips JJ. 
have been expressly dissented from. The 
current of decisions in Bombay, Calcutta 
and Rangoon is also in favour of the view 
expressed by Mahmood J.: vide 45 Cal 780,® 
AIR 1925 Cal 1147,’ A I R 1928 Bom 545® and 
AIR 1931 Bang 281.® Thus at present, the 
consensus of judicial opinion in British 
India and Burma is that there is an auto, 
matic cesser of an attachment before judg- 
ment when the suit is dismissed even 
though no separate order removing or with- 
drawing the attachment has been passed. 
The same result would follow whether the 
suit is dismissed on the merits or for default, 
as the rule contemplates only a dismissal of 
the suit and not a non-suit after trial only. 
In A I R 1928 Cal 234,'® Page J. has held 
that an attachment before judgment which 
had ceased on the abatement of the suit 
under provisions of 0. 22, Rr. 3 and 4 would 
not revive even if the abatement order is 
set aside. 

Having ascertained the exact effect of 
the dismissal of the suit on the attachment 
before judgment, I shall now proceed to 
examine what happens when the dismissal 
of the suit is set aside. The dismissal may 
be set aside by the appellate or revisional 
Court or by the Court of first instance on 
review of judgment or when a suit dismissed 
for default is restored to file or when the 

2. (’24) HAIR 1924 Mad 494 : 83 10 91 : 47 
Mad 483 : 4G M L J 416 (FB), Meyyappa Chettiar 
V. Chidambaram Chottiar. 

3. (’28) 15 A I R 1928 Mad 940 : 111 I 0 887 : 56 
M L J 70, Namagiri Ammal v. Matbu Vellappa 
Goundan. 

4. (’28) 16 A I R 1928 Mad 976 : 113 I C 63, 
Scatbai Ammal v. Narayana Iyengar. 

5. (’30) 17 A I R 1930 Mad 514 : 126 I 0 614 : 53 
tiad 334 : 58 M L J 675 (FB). Balaraju Chettiar 
V. Masilamaai Plllai. 

6. (’18) 5 A I R 1916 Cal 89 : 44 I C 229 : 45 Cal 
780: 22 OWN 927, Abdul Rahman v. Amir 
Sharif. 

7. (’26) 12 A I R 1925 Cal 1147 : 87 I C 756, 
Chundta Datta v, Joy Chandra. 

8. (’28) 15 A I R 1928 Bom 545 : 116 I C 414 : 30 
Bom L R 1488, Chindba Rupla v. Gbagan Lai. 

9. (’31) 18 A I R 1931 Bang 281 : 134 I C 748 : 9 
Rang 472, Pindi v. U Tha Ma. 

10. (-26) IS A I R 1928 Cal 234 : 109 I G 164 : 47 
C L J 262, Jyoti&b Chandra v. Hacehandra. 
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order of abatement is set aside by the trial 
Court or in pursuance of the orders of the 
appellate or revisional Court. The question 
naturally arises as to whether an attach, 
ment before judgment which had become 
defunct on the dismissal of the suit ipso 
facto revives on the dismissal being reversed 
in appeal, revision or on review or on the 
subsequent restoration of the suit. Uu- 
hampered by authority and on first prinoi- 
pies the answer to the question seems to be 
an emphatic No. There is no machinery 
provided in the Code for such a resusoita- 
tioD. Order 38, R. 9 contains no provision 
corresponding to O. 21, R. 63 which makes 
the order in a claim case and the raising of 
the attachment thereupon subject to the 
result of an original suit filed for vacating 
the claim order. There is a consensus of 
judicial opinion that a reversal of dismissal 
by the appallate Court doss not revive the 
attachment before judgment. On principle, 
a different view does not seem to be eligible 
when the dismissal is set aside in revision 
or on review or on the subsequent restora- 
tion of the suit which bad been dismissed 
for default or when the order of abatement 
is set aside. 

While the Bangoon High Court has held 
in A I R 1931 Rang 281® that the restoration 
of a suit dismissed for default does not revive 
an attachment before judgment which had 
terminated with the dismissal of the suit, 
the High Court of Cochin in SO Cochin Law 
Reports 510'^ has taken the opposite view. 
The view of the Rangoon High Court seems 
to be more Bound on the statutory provisions 
and on principle and is also in consonance 
with the view of the Calcutta High Court 
in 13 C L J 243.'* Mookerji J. delivering the 
judgment of the Court observes at p. 248 of 
13 0 L J : 

As pointed out in tho olftssioal treatise on the 
Law of Attachment by Drake C.J. (Ss. 228, 413 
and 428) although there has been some divergence 
of judicial opinion the preponderance of deoislons 
Is in favour of the view that the reversal oi tho 
judgment in favour of the defendant does not by 
itself revive the attachment. It has been ruled that 
a judgment in favour of the defendant whether for 
ddault of the plaintiff or upon the merits, dissolve 
the attaobmont, and the subsequent reversal of the 
judgment does not restore the uninterrupted opera- 
tion of the attachment. 

Walsh J. in the decision of the Madras 
High Court in 126 i c 614® is also inclined 

11. 30 Cochin Law Reports 610, Gopalakriahnan 
Embrandiii v. Padmanabhan Unni. 

12. ClDlSCLJ 243: 9 1 0918, Sasirama Kumarl 
T. Meherban Khan. 
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in favour of the above view. At p. 619 the 
learned Judge observes : 

Aa legatdB the argument that in the case of a 

suit dismlBsed for default and ^ “u 

of the same day it would work hardship to bold 
that the attachment ceased to have loroa, it Is 
difficult to see how that can be a hardship which 
the law oommands. . , • t 

The learned Judges of the High Coarb of 
Cochin reet their decision >oii the broad 
principle that the restoration of the smb 
dismissed for default pubs the parties in 
loco guo ante and revives not only the suit 
bub also all interlocutory proceedings and 
orders including orders of attachment before 
judgment. In support of the above proposi- 
tion they rely upon the decision of the 
Madras High Court in 58 Mad 721.^^ No 
doubt there are observations in the said 
decision which lend support to the pro- 
position enunciated by the learned Judges. 
Beadey C. J. observes at pp. 724 to 725 of 
58 Madras : 

In a latoc oase, oatnel^ 65 ^ J 844,^ our 
learned brother Ramesam T., eitting alone held 
that in the ease of a suit diamiwd for default and 
fiooQ afterwards restored to file, In the abeence of 
anything expressly appear lug against the view 
that interlocutory appUcations were restored, the 
suit and all incidental matters were rcetotedtofile. 
In that case, our learned brother oorreotly takes 
the view that 53 hlad 834^ npon whioh the Dis- 
trict Mui^C rtfied, does not govern the present 
case and that the question is not whether the 
anoiUary orders fall with the suit when it b dis- 
missed but whether when the suit is restored they 
are also restored. I entirely agree with our learned 
brothel's view upon this question. It does not 
eeetn to me reasonable that the plaintiB in a suit 
who has got an attachment before judgment 
should have again, after the restoraUon of the suit 
after its dismissal for defaulta to apply to the 
Court for a fresh attachment and that he having 
done 60 the defendant shonld have to apply to 
raise the attadiment by producing a surety or 
sureties. The oommonsense view of the matter is 
that all anoUlary orders should be restored on the 
restoration of the suit without any further orders. 

But it is submitted, with great respect, 
that the observations of the Chief Justice of 
the Madras High Court in 53 Med 721^^ are 
to be confined to the facts of that particular 
case and not to be pressed into service for 
laying down the broad proposition of law 
laid down by the learned Judges of the 
High Court of Cochin* The question debat- 
ed in 58 Mad 781^* is whether a surety for 
reisiDgauattaohmeut before judgment taken 
out in the suit is not liable to answer the 
final decree passed by the trial Court in 

13- (^86) as A I B 1986 Mad 366: 167 1 0 528: 68 
Mad 721: 68 M L J 444 (9 B)| Yoeraswaml v. 
Bamanne. 

14. ('84) 81 A I B 1984 Mad 49: 147 1 0 1046: 67 
Mad 806. 66 M L J 844| Saranatha Avyan&a v. 
MuthUh Moopanar. 


favour of the plaintiff merely because the 
suit happened to be dismiMed for default at 
one stage of the proceedings after attach, 
ment before judgment was raised on the 
defendant furnishing the necessary security. 

As a decision on the question of the liabi- 
lity of the surety for raising an attachment 
before jndgment, the decision in 58 Mad 
721 ** lays down sound law ; but its autho- 
rity. as has already been suggested, should 
bo confined to the point actually decided by 
it and not to be extended to everything 
that may seem to follow from the observa- 
tions therein. In (l90i) a 0 495*® at p. 606 
the Earl of Halsbury L. 0. delivered him- 
self of this weighty pronouncement : 

There are two observations of a general charac- 
ter which I wish to make, and one is to repeat 
what I have very often said before that every 
judgment most be read as applicable to the parti- 
cular facts proved or assumed to be proved, sinM 
the generality of the expressions which nmy be 
found there are not Intended to be expositions of 
the whole law, bat governed and qualifl^ by the 
particular facts of the case in whioh such expies- 
aions are to be founds 

Tha point mooted before the High Court 
of Cochin did not at all arise for decision in 
53 Mad 721.** The liability of a surety de- 
pends mainly upon the terms of the secur- 
ity bond and in oases of ambiguity upon the 
provisions of law under whioh the bond is 
taken. The confusion arises in assuming 
that the provisions of O. 38, R. 9 ate con- 
trolled by the provisions of O. 38, B. 5 and 
vice versa. To say that the restoration of a 
suit dismissed for default, per se restores all 
interlocutory proceedings and orders appears 
to be going too far and might lead to start- 
ling results and serious difficulties. 

The illustrations given below will demon, 
strate the startling results to which the 
above proposition of law might lead us. 
Take a case in whioh the immovable proper- 
ties of the defendant have been attached 
before judgment. If the suit is dismissed for 
default and before the suit is, on applioa- 
tion, restored to file, the defendant transfers 
the attached property, does the transferee 
get the property subject to claims enforce- 
able under the attachment or does he get 
it free of such claims ? If the broad^ propo- 
sition of law laid down in SO cochin is to 
govern the case, the answer to the above 
questioi^ should be that the transferee gets 
a title to the property only subject to 
claims enforceable under the attachment. 

15. (1901) 1901 A 0 196 : 70 L J F 0 76 : 86 L T 

289 : 60 W B 189 : 66 J P 708 : 17 T L B 719, 

Quinn V. Leathern. 
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The Madras High Court; in A I R 1939 Mad 
167,^^ has held that such a transfer is not 
affected by a subsequent restoration of the 
suit. The decision of the Rangoon High 
Court in A 1 R 1931 Rang 281* is also to the 
same effect. The decision of the Calcutta 
High Court in A I R 1928 Cal 234‘* also lays 
down that an attachnaent which has come 
to an end on acconnt of abatement of the 
suit under provisions of Rr. 3 and 4 of 0. 22 
does not affect a transfer made after the 
abatement of the suit even if the abatement 
order is subsequently set aside by the Court. 
These decisions can be supported only on 
the principle that the restoration of a suit 
dismissed for default does not put the par* 
ties in loco quo ante in respect of all inte* 
rim proceedings and orders. 

Again for instance, in a passing off action 
a defendant might be restrained by a tern* 
porary injunction from manufacturing and 
selling certain goods during the pendency 
of the suit. If the suit is dismissed for de* 
fault and subsequently restored to file, 
would the defendant be liable to be proceed- 
ed against for disobedience of injunction or 
for contempt of Court if he had continued 
to manufacture and sell the goods in the 
period between the dismissal of the suit for 

16. ('89) 26 A I R 1939 Mad 167 : 180 I 0 12^ 
(1938) 2 M L J 1053, Basappa v. Rudcappa. 


default and the subsequent restoration of 
the suit? If the principle of the automatic 
revival of interim proceedings with retros* 
pective effect is to prevail, Courts would 
have the power to punish a defendant for 
breach of an injunction which had died with 
the dismissal of a suit. The learned Judges of 
the High Court of Cochin are not seem to 
have been addressed on this aspect of the 
matter. In my humble view, the decision in 
30 Cochin 510 requires reconsideration and 
it is hoped that the learned Judges will not 
hesitate to reconsider the question when a 
proper occasion arises. It is also hoped that 
the learned Judges of the Madras High 
Court will elucidate upon the exact scope 
and limits of the decision and the general 
observations in 58 Mad 721^^ at the earliest 
opportunity. 

To summarise, on principle and authority, 
an attachment before judgment taken out 
in a suit automatically comes to an end 
with the dismissal of the suit either for 
default or on the merits and does not auto- 
matically revive with the reversal of the 
judgment of dismissal on review or on ap- 
peal or in revision or on the subsequent 
restoration of the suit. Any other view will 
only lead to anomalies and anthonght.of 
difiBculties which it is not the intention of 
the Legislature or the judiciary to create. 


REVIEW 


The Law College Magazine, (Yol. XIII, 
Part No. 1 foF October 1941), Editor : 
Prof. K. R. Mehta, b.a., ll.b., Advocate 
( 0. S.), High Court. Published by the Editor 
himself at the Government Law College, 
Bombay. Pages 115. Subscription Rs. 3. 

We acknowledge with thanks the receipt 
of the October part of 1941 of the Bombay 
Law College Magazine. Apart from a large 
number of legal articles, the part under 
review contains some articles on literary, 
economic and political subjects, stories, 
poems, jokes, cartoons, photographs, etc., 
which afford a very interesting reading. 


HANDBOOK OF MAHOMEDAN LAW 
(Muslim Personal Law), by Mohanlal 
Datalji Manbe, b.a.,ll.m.. Broach. The 
copies can be bad from N. M. Tripathi 
Co., Booksellers & Publishers, Princess 
Street, Bombay 2. Pages 254. Price Rs. 3. 


The author has in this edition made 
important changes affecting the adminis* 
tration of Mabomedan Law in view of the 
passing of Muslim Personal (Shariat) Appli- 
cation Act of 1937, the Dissolution of 
Muslim Marriages Act of 1939 and the 
Cutcbi Memons Act of 1988 and in view 
of several important rulings subsequent to 
the previous edition. The principles of the 
law are shortly but clearly expressed under 
appropriate headings with reference to up-to- 
date case law. 

A table of statutes directing and regu- 
lating application of Mabomedan Law and 
the text of the important Acts connected 
with Mabomedan law have been usefully 
embodied in the Appendix. This edition 
ftlan is bound to retain its popularity as an 
indispensable text-book on Mabomedan Law 
for students. The get up is good and the 
price quite moderate. 
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in favour of the above view. At p. 619 the 

learned Judge observes : 

As recarde the argument that in the case of a 
suit dlfimiBsed lot default and testoredm the coutM 
of the same day it would work hardship to hold 
that the attachment ceased to have force, it is 
difficult to see how that can be a hardship which 
the law commands. 

The learned Judges of the High Court of 
Cochin rest their decision on the broad 
principle that the restoration of the smt 
dismissed for default puts the parties in 
loco quo ante and revives not only the suit 
bat also all interlocutory proceedings and 
orders including orders of attachment before 
judgment. In support of the above proposi- 
tion they rely upon the decision of the 
Madras High Court in 53 Mad 721.” No 
doubt there are observations in the said 
decision which lend support to the pro- 
position enunciated by the learned Judges. 
Beasley C. J. observes at pp. 724 to 725 of 
58 Ma^as ; 

la a later oasdi namely 65 M L J 641,^* oar 
learned Irothec Bamesam 7., sitting alone held 
that in the case of a suit dismissed (or default and 
600 Q afterwards restored to fllCi in the absence of 
anything expressly appearing against the view 
that interlocotory appUoations were restored, the 
suit and aU incidental xnattere were restored to file i 
In that case, our learned brother correctly takes 
the view that 53 Mad 834^ upon which the Die* 
trict Muneif celled, does not govern the present 
case and that the question is not whether the 
ancillary orders fall with the suit when it is dis* 
missed but whether when the suit ie restored they 
are also restored. I entirely agree with our learned 
brother*s view upon this question. It does not 
eeem to me reasonable that the plaintiff in a suit 
who has got an attachment before lodgment 
should have again, alter the restoration of the euit 
after its dismissal for default, to apply to the 
Court for a fresh attachment and that he having 
done 80 the defendant should have to apply to 
raise the attachment by prodnoing a surety or 
sureties. oommonseose view of the matter is 
that Ml anolllary orders should be restored on the 
restoration of the suit without any further orders. 

But it is submitted, with great respect, 
that the obaervatioDS of the Obief Justice of 
the Madras High Court in 5d Mad 721^^ are 
to be confioed to the (acts of that particular 
case and not to be pressed into serrioe for 
laving down the broad proposition of law 
laid down by the learned Judges of the 
High Oouit of Cochin. The qu^tion debat* 
ed in 58 Mad 721^’ is whether a surety for 
raising an attachment before judgment token 
out in the suit is not liable to answer the 
final decree passed by the trial Court in 

13, 086) 22 A I B 1995 Mad 866: 167 1 0 528: 5B 
Mad 721: 68 M L 7 444 (F B), Veeraewaml v. 
Bamauna. 

14 . 084) 91 A I B 1984 Mad 49: 147 I 0 1046: 67 
Mad 808: 66 M L 7 844, Saianatha Ayyanga v« 
MuUxiah Moopanar. 


favour of the plaintiff merely because the 
suit happened to be dismi^d for default at 
one stage of the proceedings after attach, 
ment before judgment was raised on the 
defendant furnishing the necessary Bacunty. 

As a decision on the question of the habi- 
lity of the surety for raising an attachment 
before judgment, the decision in 58 Mad 
721** lays down sound law ; but its autho- 
rity, as has already been suggested, should 
be confined to the point actually decided by 
it and not to be extended to everything 
that may seem to follow from the observa- 
tions therein. In (i90i) A C 495** at p. 506 
the Earl of Halsbnry L. 0. delivered him- 
self of this weighty pronouncement : 

There are two observations of a general charac- 
ter which I wish to make, and one is to repeat 
what I have very often said before that every 
judgment must be read as applicable to the parti- 
culat facts proved or assumed to be proved, sinw 
the generality of the expressions which may be 
found there ate not Intended to be expodtionsof 
the whole law, but governed and qualified by the 
particular facts of the case in which such axpres- 
sloQs &ro to bo found. 

The point mooted before the High Court 
of Cochin did not at all arise for decision in 
58 Mad 721.** The liability of a surety de- 
pends mainly upon the terms of the seour- 
4ty bond and in cases of ambiguity upon the 
provisions of law nnder which the bond is 
taken. The confusion arises in assuming 
that the provisions of 0. 38, R. 9 are con. 
trolled by the provisions of 0. 86, R. 5 and 
vice versa. To say that the restoration of a 
suit dismissed for default, per se restores all 
interlocutory proceedings and orders appears 
to be going too far and might lead to start- 
ling results and serious diffioulties. 

The illustrations given below will demon- 
strate the startling results to which the 
above proposition of law might lead us. 
Take a oase in which the immovable proper, 
ties of the defendant have been attached 
before judgment. If the suit is dismissed for 
default and before the suit is, on applica- 
tion, restored to file, the defendant transfers 
the attached property, does the transferee 
get the property subject to claims enforce- 
able nnder the attachment or does be get 
it free of snob claims 7 If the broad propo- 
sition of law laid down in SO cochin is to 
govern the oase, the answer to the above 
question should be that the transferee gets 
a title to the property only subject to 
olaims enforceable under the attachment. 

15. (1901) 1901 A 0 495 : 70 L 7 P 0 76 : 86 L T 
289 : 60 W R 139 : 66 J P 708 : 17 T L B 749, 
Oidns V. Leathern. 
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The Madras High Courb iu a i R 1939 Mad 
167,^® has held that such a transfer is nob 
affected by a subsequent restoration of the 
suit. The decision of the Rangoon High 
Court in A I R 1931 Rang 281® is also to the 
same effect. The decision of the Calcutta 
High Court in A i R 1923 cal 234'® also lays 
down that an attachment which has come 
to an end on account of abatement of the 
suit under provisions of Rr. 3 and 4 of 0. 22 
does nob affect a transfer made after the 
abatement of the suit even if the abatement 
order is subsequently set aside by the Court. 
These decisions can be supported only on 
the principle that the restoration of a suit 
dismissed for default does not pub the par- 
ties in loco quo ante in respect of all inte. 
rim proceedings and orders. 

Again for instance, in a passing off action 
a defendant might be restrained by a tem> 
porary injunction from manufacturing and 
selling certain goods during the pendency 
of the suit. If the suit is dismissed for de. 
fault and subsequently restored to file, 
would the defendant be liable to be proceed* 
ed against for disobedience of injunction or 
for contempt of Court if he had continued 
to manufacture and sell the goods in the 
pQriod betweer^he dismissal of the suit for 

16. (’89) 26 A I R 1939 Mad 167 : 180 I C 12^ 
(1938) 2 M L J loss, Basappa v. Rudrappa. 


default and the subsequent restoration of 
the suit? If the principle of the automatic 
revival of interim proceedings with retros. 
pective effect is to prevail, Courts would 
have the power to punish a defendant for 
breach of an injunction which had died with 
the dismissal of a suit. The learned Judges of 
the High Court of Cochin are not seem to 
have been addressed on this aspect of the 
matter. In my humble view, the decision in 
30 Cochin 510 requires reconsideration and 
it is hoped that the learned Judges will not 
hesitate to reconsider the question when a 
proper occasion arises. It is also hoped that 
the learned Judges of the Madras High 
Court will elucidate upon the exact scope 
and limits of the decision and the general 
observations in 58 Mad 72i'® at the earliest 
opportunity. 

To summarise, on principle and authority, 
an attachment before judgment taken out 
in a suit automatically comes to an end 
with the dismissal of the suit either for 
default or on the merits and does not auto- 
matically revive with the reversal of the 
judgment of dismissal on review or on ap. 
peal or in revision or on the subsequent 
restoration of the suit. Any other view will 
only lead to anomalies and untbought.of 
difficulties which it is not the intention of 
the Legislature or the judiciary to create. 


REVIEW 


The Law College Magazine, (Vol. XIII, 
Part No. i for October 1941), Editor : 
Prop. K. R. Mehta, b.a., ll.b., Advocate 
(O.S.), High Court. Published by the Editor 
himself at the Government Law College, 
Bombay. Pages 115. Subscription Bs. 3. 

We acknowledge with thanks the receipt 
of the October part of 1941 of the Bombay 
Law College Magazine. Apart from a large 
number of legal articles, the part under 
review contains some articles on literary, 
economic and political subjects, stories, 
poems, jokes, cartoons, photographs, etc., 
which afford a very interesting reading. 


HANDBOOK OF MAHOMEDAN LAW 
(Mnslim Personal Law), by Mohanlal 
Datalji Manek,B.a.,Ll.m., Broach. The 
copies can be bad from N. M. Tripatbi 
Co., Booksellers & Publishers, Princess 
Street, Bombay 2. Pages 254. Price Rs. 3. 


The author has in this edition made 
important changes affecting the adminis* 
tration of Mabomedan Law in view of the 
passing of Muslim Personal (Shariat) Appli- 
cation Act of 1937, the Dissolution of 
Muslim Marriages Act of 1939 and the 
Cutcbi Memons Act of 1988 and in view 
of several important rulings subsequent to 
the previous edition. The principles of the 
law are shortly but clearly expressed under 
appropriate headings with reference to up.to. 
date case law. 

A table of statutes directing and regu- 
lating application of Mabomedan Law and 
the text of the important Acts connected 
with Mabomedan law have been usefully 
embodied in the Appendix. This edition 
also is bound to retain its popularity as an 
indispensable text-book on Mabomedan Law 
for students. The get up is good and the 
price quite moderate. 


END 


THE 

ALL INDIA REPORTER 

1941 


IMPERIAL ACTS SECTION 

CONTAINING 

ACTS OF THE INDIAN LEGISLATURE ASSENTED 
BY THE GOVERNOR.GENEBAL 


CITATION : (28) A. I. B. 1941 lUPERlAL ACTS 


PUBLISHED BY 

D. V. CHTTALEY, ra., ll.b., ADVOCATE, 







NAGPUR, C. P. 
1941 


( All BiQht$ Reserved ) 



INDEX TO IMPERIAL ACTS 


Assam Rifles Act (5 of 1941) ... 

Berar Laws Act (4 of 1941) 

Cantonmeots (Ameodment) Act (31 of 1940)... 
Code of Civil Procedare (Ameodment) Act (34 
of 1940) 

Code of Crimioal Procedare (Amendmeat) Act 
(35 of 1940) ... 

Companies (Amendment) Act (36 of 1940) ... 
Delhi Restrictions of Uses of Land Act (12 of 
1941) 

Excess Profits Tax (Amendment) Act (42 of 

1940) 

Excess Profits Tax (Amendment) Act (11 of 

1941) 

Finance Act (7 of 1941) 

Income-tax (Amendment) Act (40 of 1940) ... 
Insnrance (Amendment) Act (13 of 1941) 
Insurance Deposits ( Temporary Bednotion ) 
Act (1 of 1941)... 

Merchandise Marks ( Amendment } Act (2 of 
1941) 


28 Motor Spirit (Duties) Amendmeat Act (39 of 
26 1940) ... ... 

2 Navy ( Discipline ) Amendment Act (29 of 

8 Navy (Discipline) Second Amendment Act (30 
of 1940) 

8 Petroleum (Amendment) Act (3 of 1941) 

9 Protective Duties Continuation Act (8 of 1941) 
Railways (Amendment) Act (6 of 1941) 

oJ Registration (Amendment) Act (33 of 1910) ... 

Repealing and Amending Act (32 of 1940) ... 
10 Reserve Bank of India ( Third Amendment ) 
Act (38 of 1940) 

gg Sale of Ooods (Amendment) Act (41 of 1940) 
12 Tariff (Amendment) Act (9 of 1941} 

43 Tyres (Excise Dnty) Act (10 of 1941) 

War Donations and Investments (Companies) 
19 Act (87 of 1940) 

Works of Defence ( Amendment ) Act (28 of 
21 1940) 


12 

1 

2 

26 

36 

32 

7 

8 

11 

16 

36 

86 

10 

1 


CHRONOLOGICAL LIST OF ACTS 


XXVIII o{ 1040 ^ Indian Works ol Defence 

(Aznendment) Act 1 

XXIX of 1940 « Indian Navy (Diaciplino) 

Amendment Act ... 1 

XXX of 1940 — Indian Navy (DiscipUno) 

Second Amendment Act ... 2 

XXXI of 1940 — Cantonments (Amendment) 

Act ... ... 2 

XXXII of 1940 » Repealing and Amending 

Act « ... 3 

XXXni of 1940^IndiaD Registration (Amend- 
ment) Act ... ... 7 

XXXIV of 1940 ~ Code of Civil Procedure 

(Amendment) Act ... 8 

XXXV of 1940 ^ Code of Criminal Procedare 

(Amendment) Act ... 8 

XXXVI of 194C^lndian Companies (Amend- 

ment) Act ... ... 9 

XXXVn of 1940 — War Donations and In- 
vestments (Companies) Act ... 10 
XXXVni of 1940 — Reserve Bank of India 

(Third Amendment) Act ... 11 

XXXIX of 1940 ~ Motor Spirit ( Doties ) 

Amendment Act ... 12 

XL of 1940 » Indian Income-tax (Amend- 
ment) Aot ... ... 12 


XLI of 1940 — Indian Sale of Goods (Amend- 
ment) Act ... .M 1& 

XLII of 1940 — Excess ProQta Tax (Amond- 

meot) Act ... ... 16 

I of 1941 — Insurance Deposits (Temporary 

Redaction) Ac( ••• 19 

II of 1941 » Indian Merchandise Marks 

(Amendment) Act ... 21 

III of 1941^PetroIeaiD (Amendment) Act ... 25 

IV of 1941 — Berar Laws Act 26 

V of 1941— Assam Rifles Act ... ... 28 

VI of 1941 ^ Indian Railways {Amendment) 

Act •«* •»* S2 

VH of 1941— Indian Flnanoe Act ... 88 

VIII of 1941 Protective Doties Continua- 

tion Act ... 86 

IX of 1941— Indian Tariff (Amendment) Aot 8& 

X of 1941 — Tyree (Excise Doty) Act ... 86 

XI of 1941 — Excess Profits Tax (Amendment) 

Aot ... ••• 98 

Xn of 1941 — Delhi Restrictions of Uses of 

Land Act ••• ... 8? 

XIII of 1941— Insurance (Amendment) Aot ... 49 


THE 


ALL INDIA REPORTER 

1941 

IMPERIAL ACTS SECTION 


Act No. XXVIll of 1940. 

The Indian Works of Defence (Amendment) Act, 1940. 

[Reed. G. G.'s assent on 27tb November lOiO.] 

An Act further to amend the Indian Works of Defence Act, 1903. 

Whereas it is expeaient further — with the written approval of the General 


amend the Indian Works of Defence Act, 7 of 
1903, for the purpose hereinafter appearing ; 

It is hereby enacted as follows : 

Short me. 4 . This Act may be 

called the Indian Works of Defence (Amend- 
ment) Act, 1940. 

Amendment of In section 7 of 

eection 7, Act VII the Indian Works of 

Defence Act, 1903, — 

(a) in aub-clause (i) of danse (b), for 
the words preceding the first proviso 
the following words shall be substituted, 
namely 

no building, wall, bank or other construc- 
tion of permanent materials above the 
ground shall be maintained otherwise than 


OflBcer Commanding the District and on 
such conditions as be may prescribe, and no 
such building, wall, bank or other construe- 
tion shall be erected: ” ; 

W in the proviso to clause (c), after the 
word “prescribe" the following words shall 

be inserted, namely ; 

“a building or other construction on the 
surface may be maintained and” 

//oto. — The objaot of the amcodmeDt is to 
the restrictions which attached by virtue 
of S. 7 of the Act to land in vicinity of the work of 
defence m consequence of the publication of the 
Jiot ce mentioned in S. 8 (2) of the Act. so as to 
makeitpossibleto exempt from demolition specified 
buildings existing at the time of the issue of the 
aotiwand permit those buildings to be maintained 
IQ tQd SftiQo conditioQe 


Act No. XXIX of 1940. 

The Indian Navy (DiBoipline) Amendment Act, 19M. 

[Seed. G. G.’s assent on 27th November 1940 .] 

An Act further to amend the Indian Navy (Discipline) Act. 1934., for certain purposes. 


Whereas it is expedient further 
amend the Indian Navy (Discipline) A 
19^, for the purposes hereinafter appearii 

It is hereby enacted as follows : 

SAwftWe. This Act may 

called the Indian Navy (Discipline) Amer 
ment Act, 1940. 


Amendment of 
^fretSehedule to Act 
XXXIV of 2$3i. 

1941 Aots/l & a 


^ 2. In the Naval Dis- 
cipline Act as set out 
in the First Schedule to 


the Indian Navy (Discipline) Act, 1984 .— 

it. ^ paragraph of section 45 

the foUowing shaU be added, namely 

or, except in the case of an offence punish, 
able under the said section 803 or 877 , with 

such other punishment os is hereinafter 
mentioned ; 
and 


toy m section 65, for the words “corDoral 
punishment shall be deemed equal in degree 



2 Acts 


ACT NO. 29 OF 1910 


to imprisonineDfc, and” the following shall 
be substituted, namely : — 

■'transportation shall be deemed equal in 
degree to penal servitude, and corporal 


A. I. R. 

punishment shall be deemed equal in degree 
to imprisonment and". 

Notes. — The amendment of S. 45 non makes 
legal the imposition of minor panishments accord* 
ing to the customs of the Navy. 


Act No. XXX of 1940. 

The Indian Navy (Discipline) Second Amendment Act, 1940. 

[Reed. G. G.'s assent on 27th Novemher 1940.] 

An Act further to amend the Indian Navy (Discipline) Act, 1934. 


Whereas it is expedient further to 
amend the Indian Navy (Discipline) Act, 
1934, for the purpose liereinafter appearing; 

It is hereby enacted as follows : — 

Short lUle. j , This Act may be call- 

ed the Indian Navy (Discipline) Second 
Amendment Act, 1940. 

2. In sub-section (i) of section 90C of the 


Naval Discipline Act as set forth in the 

Jmendmeni of First Schedule to the 

First Schedule, Act Indian Navy (Disci. 
XXXIV of 1934. JJjg 

words ‘‘self -governing Dominion**, wherever 
they occur, tho words *‘or Burma** shall be 
inserted. 

yoUs The emeodmeot provides for the dis- 

cipliDe of the Indian Naval Forces ^hen serving 
with the Naval Forces of Burma. 


Act No. XXXI op 1940. 

The Cantonments (Amendment) Act, 1940. 

[Reed. G. G.’s assent on 27th November 1940.] 

An Act further to amend the Cantonments Act, 1924. 


Whereas it is expedient further to 
amend the Cantonmente Act, 1924, for the 
purposes hereinafter appearing ; 

It is hereby enacted as follows : — 

Short title. This Act may be call- 

ed the CaDtonments (Amendment) Act, 1940. 

2. For clause (i) of sub-section (2) of 

Amendment of section 27 of tbeCanton. 

section 27, Act II of ments Act, 1924 (herein- 

after referred to as the 
said Act), the following clause shall bo sub- 
stituted, namely : — 

"(i) is not either a British subject or a 
subject of an Indian State, or”. 

3. In section 82 of the said Act, after the 

AmenAment of words, "meeting of the 

section 32 ^ Act 11 of Board’* the words “or 
1924, of any committee of the 

Board** shall be inserted. 

Amtndnvtni of 4« Id section 34 of the 
section 34^ Act II of paid Act,— 

2924. 

(a) in clause (a) of sub-sectiOD (1)^ for 
the words brackets and Bgures “or in sub. 
section (2) of section 28*' the words and 
figures “or in seotion 28** shall be substituted; 


(h) after sub-section (2) the following 
sub.section shall be inserted, namely : — 
*'(2AJ The Central Government may, on 
receipt of a report from the Officer Com- 
manding the station, through the Officer 
Commanding.in.Chief, the Command, re- 
move from a Board any military Officer 
nominated a member of the Board who is, 
in the opinion of the Officer Commanding 
the station, unable to discharge his duties 
as member of the Board and has failed to 
resign his office.** 

2foies. — The sub-s. (2A) removes a frequent 
source of embarraesnieiit by providing power to 
remove a nominated official member who has 
c^sed to serve in the cantonment and bas left 
without tendering his resignation for an inaccessi- 
ble destination. 

5. In sub-section (1) of section S5 of the 
Atnendment of said Act, after the word, 

section 35, Act II of brackets and figure 
i924o “sub-section (1)'^ the 

words, brackets, figure and letter * or under 
sub-section (2 A)" shall be inserted. 

6. In clause (b) of section 186 of the said 
Amendment of Act, for the words in 

section 286, Act II any specified area ^^or 
of 2924. areas** the words “in 
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Acts 3 


the caotoomeDt or any part thereof'* shall 
be substituted. 

NcUs — The object of ameodiog S. 1S6 is to 
bring the wording of clause (b) of the section into 
line with that of clause (d) with a view to removing 
the doubt arising as to the adequacy of the las* 
guage used in clause (b) to cover a prescription 
applicable to the cantonment as a whole. 


7* Id section 188 of the said Act, for the 
Amendment of word ‘'building*' the 
sarfion 288* Jcf II word “ structure *’ shall 

be substituted. 


8. In schedule V to the said Act, the 
Amefidment of entry relating to sec- 
scfieduU V Act II tioo 137 shall be omit- 

ted. 


Aci No. OP 1940. 

The Repealing and Amending Act, 1940. 

[Seed. G. G.’s asseut on 27th November 1940.] 

An Act to repeal certain enactments and to amend certain other enactments. 


Whebeas it is expedient that the enact, 
meats specified in the First Schedule, which 
are spent or have otherwise become unneces- 
sary, or have ceased to be in foroe otherwise 
than by expressed specific repeal, should be 
expressly and specifically reined ; 

And vvhbbbas it is exp^ient that cer- 
tain amendments should be made in the 
enactments specified in the Second Schedule; 
It is hereby enacted as follows : 

1. This Act may be called the Repealing 
Short titU. and Amending Act, 1940 . 

The object ol the Repealing and Amend- 
log Act is to remove from the Sutnte book cerUin 
Acts or portions of Acts which have either 
to have effect or ceased to be in force ondtocorrect 
maU errors detected in the AcU included in the 
Second Schedule. 

2. The enactments specified in the First 
Btpeal 0 / certain Schedule are hereby 

enactments repealed to the extent 

mentioned in the fourth column thereof. 

3. TheenactmentsspecifiedintheSeoond 

Amendment of Schedule are hereby 
urtaxn enactments, amended to the extent 

and m the manner mentioned in the fourth 
column thereof. 

4. The repeal by thU Act of any enact- 
ment sbaU not affect any Act or Regulation 


in which such enactment has been applied, 
incorporated or referred to ; 

and this Act shall not affect the validity, 
invalidity, effect or consequences of any. 
thing already done or suffered or any right, 
title, obligation or liability already acquired, 
accrued or incurred, or any remedy or pro. 
ceeding in respect thereof, or any release 
or discharge of or from any debt, penalty, 
obligation, liability, claim or demand or any 
indemnity already granted, or the proof of 
any past act or thing ; 

nor shall this Act affect any principle or 
rule of law, or established jurisdiction, form 
or course of pleading, practice or procedure, 
or existing usage, custom, privilege, res- 
tnction, exemption, office or appointment, 
notwithstanding that the same respectively 
may have been in any manner affirmed, 
recognized or derived by, in or from any 
BQQrctmoDt bor6by repealed ; 

nor shall the repeal by this Act of any 
enactment revive or restore any jurisdiction, 
office, custom. liabiUty, right, title, privilege, 
r^triction, exemption, usage, practice, pro. 
cedure or other matter or thing not now 
esistiDg or ID forc6» 
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ACT NO. 82 OF 1940 
THE FIRST SCHEDULE. 
Repeals. 

{See section 2.) 





* 

Year.l 

No. 

Short title. 

Extent of repeal. 

1 

2 

3 

i 



Acts of the Governor^Gencral 

in Council. 

1836 

XX 

The Batwaras Act, 1636* 

The whole in any areas where not already 
specifically repealed. 

1837 

xxvn 

The Bombaj Salt Works Act, 1837# 

The whole in any areas where not already 
specifically repealed. 

1838 

XI 

The Bengal Ameeos Act, 1638. 

The whole in any areas where not already 
specifically repealed. 

1688 

xvin 

The Bombay Sureties Act, 1638. 

The whole. 

1848 

xvni 

The Nawab of Surat Act, 1848. 

The whole in any areas where not already 
specifically repealed. 

1658 

xxxvn 

The Nawab of Carnatic Act, 1658. 

The whole. 

1859 

XIV 

The Summary Dispossession Act, 1659. 

The whole in any areas where not already 
, . specifically repealed. 

1868 

xin 

The King of Ondh’s Act, 1868. 

% 

The whole. 

1 

1873 

xvn 

The Nawab Naaim's Debts Act, 1878. 

The whole. 

1695 

XX 

£jr«Klng Thebaw's Act, 1895. 

The whole. 



Acts of the Indian LegislaCuret 

1931 

I 

The Punjab Criminal Procedure Amend* 
ment (Supplementary) Act, 1981. 

The whole. 

1931 

1933 

1 XIV 

XXIV 

The Salt (Additional Import Duty) Act, 
1931. 

The Indian Tea Control Act, 1933. 

The whole. 

. 

The whole. 

1933 

xvn 

Tho Indian Wireless Telegraphy Act, 1938. 

Section 9 and in section 10 (2) the word 
“and** at the end of clause (v) and the 
whole of clause (vi). 

1936 

II 

The Salt Additional Import Duty (Ex* 
tending) Act, 1986. 

The whole. 

1936 

VI 

The Cochin Port Act, 1936. 

The whole. 

1936 

VII 

The Indian Aircraft (Amendment) Act, 
1936. 

The whole. 

1936 

vra 

The Factories (Amendment) Act, 1936. 

The whole. 

1936 

IX 

Tho Indian Lac Cess (Amendment) Act, 
1936. 

The whole. 

1936 

X 

The Indian Tariil (Amendment) Act, 1936. 

. 

The whole. 

1936 

XI 

The lodian Minos(Aniendment) Act, 1936. 

The whole. 

1936 

XII 

Tho Indiao TarifI (Second Amendment) 
Act, 1936. 

The whole. 

1936 

xni 

Tho Indian Tea Cess (Amendment) Act, 
1936. 

The whole. 
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Year. 

No. 

Short title- 

Extent of repeal 

1 

2 

4 

3 

i 



Jets of the Indian Legislature — contd, 

1936 

XV 

The Indian Rubber Control (Amendment) 
Act, 1936. 

The whole. 

1936 

xvn 

The Indian Tea Control (Amendment) 
Act, 1936. 

The wholo. 

1936 

XIX 

The General Clauses (Amendment) Act 
1986. 

The whole. 

1986 

XX 

1 

The Chittagong Fort (Amendment) Act 
1936. 

The whole. 

1986 

1 

XXI 

The Code of CitU Procedure (Amend* 
ment) Act, 1936. 

The whole. 

1986 

XXIV 

The Cantonments (Amendment) Act, 1936. 

The whole. . 


of tho Qo\:ernor*6tn€Tah 


1936 


The IndiftD Finance Act, 1936* 


In the long title and preamble, the words 
and figures ‘‘to fix the duty on salt 
manufactured in, or imported by land 
into, certain parts of British India, to fix 
maximum rates of postage under the 
Indian Poet Office Act, 1898, and**. 

Sections 3 and 3 and Schedule I, 


Act of the Governor of Bombay in CoMn^J* 

I Sanitary Begolationj Sc much of the Act as relates to any mat ter 

* * ■ I included in the Federal L^i^atiyc list. 

Regulations made by the Governor General in Council. 


1986 

vm 

ime Andaman and Nicobarlalands Land- 
tenure (Amendment) Regulation, 1936, 

The whole. 

1986 

IX 

(Aa«iiidm«nt)RepilaUoa, 

The whole. 

1986 

X 

The Sind Laws (Second Amendment) 
Begulation, 1986. ‘‘“•enw 

The whole. 

1986 

XI 

(Amendment) Eegola. 

The whole. 

1986 

XV 

The Bntish Balachialan Laws (Amend- 
ment) Regnlation, 1986. 

The whole# 
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ACT NO. 32 OP 1940 

THE SECOND SCHEDULE* 

Amendments. 


{See sectioa 3.) 


Year. 

No. 

Short title. 

Amendments. 

1 

2 

3 

4 



Acts of the Governor ^General 

in Council. 

1897 

X 

The General Clauses Act, 1697« 

1 

For clause ^276^ of section 3 the following 
clause shall be substituted, namely 
*'(27b} 'Indian State* shall mean any 
territory* not being part of British India, 
which Bis Majesty recognises as being 
such a State whether described as a State, 
an Estate, a Jagir or otherwise;"* 

1908 

1 

XVI 

1 

Indian Begistration Act, 1908* 

In section 29 (1), for the words and figures 
"other than a document referred to in 
section 28* and a copy of a decree or order" 
the words and figures "not being a docu- 
ment referred to in section 28 or a copy 
of a decree or order'* shall be substitute. 

1910 

IX ! 

! 

The Indian Electricity Act, 1910* 

In section 52 the word "Indian" shall be 
omitted* 

1918 

m 1 

The Administrator General's Act, 1913* 

In section 33, for the word " presidency" 
the word "division" shall besubetitum. 

1918 

VII 

The Indian Companies Act, 1918* 

In sub-sections (1) and (3) of section 162 
the word "Indian" shall be omitted* 




Id sub-section ($) of section 2080, for the 
words and figures "Indian Arbitration 
Act, 1899" the words and figures "Arbi- 
tration Act, 1940" shall be substituted. 


Acts 0 / the Indian Legi^ature. 


1922 

1928 

1923 

1924 


VIU 

The Delhi University Act, 1923* 

VI 

The Cantonments (House-Accommoda- 
tion) Act, 1923. 

XIV 

The Indian Cotton Cess Act, 1923. 

n 

The Cantonments Act, 1924. 

VI 

The Arbitration (Protocol and Conven- 


tion) Act, 1937. 


In 6ub-SdctioD (S) of Boetion 46, for tbo 
figures "1897*' the figures "1926" shaU 
be substituted* 

Id sub>66ctioD (3) of section S6| for the word 
"Authority" the word "Board" shall be 
substituted. 

In clause (la) of section 4 the words "in 
agricultural matters** shall bo omitted. 

Id sub-section (5) of section 73, for the 
words ''every transfer on devolution" the 
words "every transfer or devolution" shall 
be substituted* 

Id clanse (a) of sub-section ($) of section 
254, for the words "on any one of them" 
the words "to any one of them" shall be 
substituted. . 

In section 8 for the words and figures 
"Indian Arbitration Act, 1899’*tb6 words 
and figures "Arbitration Act, 1940" 
shall be substituted* 


1987 
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Year 

No. 

Short title. 

Amendmentd. 

1 

3 

8 

i 



Acts of the Central Legislature* 

1937 

xvni 

Thd Hindu Women's Rights to Property . 
Act, 1937. 

In sub-section (2) of section 1, the words 
•^including BrUish Baluchistan and the 
Sontbal Parganas bub excluding Burma'’ 
shall be omitted. 

1937 

SIX 

The Arya Marriage Validation Act, 1937. 

In sub.sectioo (^) of section 1, the words 
••including British Baluchistan and the 
Sonthal Psrganas** shall be omitted. 


1913 


1939 


II 


71 


Sejulation made by the Governor-Getieral in Coitncil. 


The British BaluchisUa Laws ReguU- 
lation, 1913. 


* 

In SchedaU I, for the item ^ 


'19S4 


XXXIV 


The ladiao Sectioa 5 
Tariff Act, oalr.'* 
19S3. 


the folIowiDg item shall be sabstiluted, 
namely: — 


•*1984 


xxxu 

The Indian 


Tariff Act, 


1934. 


Section 6 
only/’ 


IUgul^tu>n tuade by the Governor^General 


The British Ealachistan Criminal and 
CivU Justice and Laws Exteoslon Bejru* 
IsUon, 1939. 


In clausa (c) of Section 8| for the item 


**1934 


XXXIV 


The Indian 
Tariff Act, 
1983. 


Section 5 
only/’ 


the following item shall be subsUtuted, 
namely : — 

1934 I XXXIII The TnHUn r Section 6 

only/’ 


XXXII 

The Indian 


Tarifl Act, 


1934. 


Act No. XXXIII of 1940. 

The Indian Registration (Amendment) Aot) 1940. 

[Reed. G. G.’e assent on 27tU November 1940 .] 

An Act further to unreni the Irrdinn Registration Act. 1908, for certain purposes. 


it is expedient further to 
amend the Indian Registration Act, 1908 , 
for the purposes hereinafter appearing; 
enacted as foUows 

^Ued the Indian Registration (Amendment) 

AOtf 1940, 

2. In section 18 of the Indian Hegistra- 
Amendment of tion Act, 1908 (herein. 
5 / jSm referred to as the 

(e) thtt f«n • clause 

nimdy ^ ^““fted. 


_ (co) instruments transferring or assign. 
JDg any decree or order of a (3ourt or any 
award when such decree or order or award 
pu^rts or operates to ci-eate. declare, 
assign, limit or extinguish, whether in pre. 
Mnt or in future, any right, title or interest, 
whether vest^ or contingent, of a value 
less than one hundred rupees, to or in im. 
moveable property;". 

xvi aaotion 38 of 

of I9C8, the said Act, 




8 Acts 

(a) tor the word, brackets and letter 
“and (dr the words, brackets, letters and 
figures “,(d) and (e), section 17, sub.sec. 
tion (2), in so far as such document afifects 
immoveable property,” shall be substituted; 
and 

(b) for the word, brackets and letter 
“and (c)'' the word, brackets, and letters 

(c) and (cc)“ shall be substituted. 


A.I.B. 

NoUr.~As the law stands at pr^nt. documents 
referred to in clauses (a) to (d) of S. 17 (1) fall for 
the purpose of registration under S. 23 whereas 
documents referred to in clause («( of 8. 17 ( 1 ) fall 
under S. 29. The result is that if a document of 
the kmd referred to in clauso(c)i8 registered at the 
office of a Sub-Registrar within whose jurisdiction 
no portion of the immovable property affected 
thereby is situate, there will be no index of the im- 
movable property assigned by such instruments In 
any registration office. This defect has now been 
removed by the amendment of S. 18, 


ACT KO. 33 OP 1940 


Act No. XXXIV of 1940. 

The Code of Ciiril Procedure (Amendment) Act, 1940. 

[Kecd. G. G.’s assent on 27th November 1910 .] 

An Act further to amend the Code of Civil Procedure, 1908. 


Where.vs it is expedient further to 
amend the Code of Civil Procedure, 1908 , for 
the purposes hereinafter appearing; 

It is hereby enacted as follows : — 

1. This Act may be called the Code of 

Short txtle. Civil Procedure, (Am- 

endment) Act, 1940. 

Amendment of 2. In section 29 of 
section 29, Act V of the Code of Civil Pro- 

cedure, 1908 (hereinafter 
referred to as the said Code), 

(a) in the paragraph preceding the 
proviso — 

( i) after the word" Summonses” the words 
“and other processes” shall be inserted ; 

(ii) for the words “had been” the words 
“were summonses” shall be substituted; and 

(b) in the proviso — 

(i) after the word “summonses” the 
words “or processes” shall be inserted : 

(ii) for the words “ by whose CJourts a 
summons is” the words “of the Province in 
which such summonses or processes are ” 
shall be substituted ; 


(Hi) for the words "Courts of the Pro- 
vince” the words " such Courts ” shall be 
substituted. 

(2) The substitution made in the said 
Code by sub-clause (Hi) of clause (b) of 
sub-sectioD ( 1) and the substitution so made 
by sub-cLause ( H) of the said clause with 
the omission of the words “or processes" 
shall be deemed to have taken effect on the 
1st day of April, 1937. 

A^pf^s.^Thd proviso to section 29 after its adap< 
tatioD by the A. 0. in 1937, produced tbe curious 
result that the Courts of the Province meotioned 
in the notification would be requir^ to serve sum- 
Dionses issued by Courts of any country ontside 
British India irrespective of whether or not such 
country has entered into a reciprocal arraDgement 
in this behalf with British India. The amendment 
of section 29 has now rectified this mistake. 

3. In clause (b) of sub-section (2) of 

Amendment of section 48 of the said 
uciion 48, Act V of Code, for the figures and 
1908s words **l 80 of the Second 

Schedule to the Indian Limitation Act, 1877" 
the figures and words "i83 of the First 
Schedule to the Indian Limitation Act, 
190S" shall be substituted. 


A(7r No. XXXV of 1940. 

The Code of Criminal Prooedare (Amendment) Act, 1940. 

[Reed. G. G.'s assent on 27th November 1940.] 

An Act further to amend the Code of Criminal Procedure, 1898. 


Whereas it is expedient further to 
amend the Code of Criminal Procedure, 
1893, for the purpose hereinafter appearing ; 
It is hereby enacted as follows : — 

Short title and 1. (1) This Act may 
commencement. be called the Code of 
Criminal Procedure (Amendment) Act, 1940. 
(2) It shall come into force on such date 


as the Central Government may, by notifi- 
cation in the official Gazette, appoint in this 
behalf. 

2. After sub-section (2) of section 503 of 
Amendment of the Code of (jriminal 
section 503, Act V Procedure, 1898 (herein- 
of 1898. after referred to as the 

said Act), the following sub-sectioD: shall be 
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inserted, namely : 

(2 A) When tho \vitness resides in Bri. 
tish Burma, the commission maj' be issued 
to any District Magistrate or Magistrate of 
the first class within the locid limits of 
whose jurisdiction in British Burma such 
witness resides/' 


Ins£rlion of nexo After section 608 

section 5081 in detV of the Said Act the fol- 
oj J698. lowing section shall be 

inserted, namely ; — 

“SOSA. The provisions of sub.section (3) 

AppUcetixonof this section 503, sub*sec- 

Chapter to connnxs^ tions (1) and (lA) of 

nons issued in Bri. section 504 and SO much 
ixsn Burma. l- % 

Of sections 505 and 5(r? 

as relates to the execution of a coramission 
and Its return by the Magistrate or officer 


Acts 9 

to whom the commissiou is' directed shall 
apply in resiiecfc of commissions issued by a 
Magistrate or Court in British Burma under 
the law in force in British Burma relating 
to commissions for the examination of witt 
nesses, as they apply to commissions issued 
under section 503 or section 50C.” 

No/fs Since the separation of the Province of 

BuriDft from British India, it was no longer pos- 
sible for British Indian Courts to obtain (be evi- 
dence of witnesses in Burma on commission in 
criminal cases. The amendment of section 503 now 
empowers British Indian Courts to issue commis 
sionsto any District Magistrate or Magistrate of 
the first class in British Burma to take evidence of 
persons residing within the local limits of his 
jurisdiction. The insertion of new section 508A 
also empowers the British Indian Courts to eie 
cate commissions issued by tho Courts in British 
Burma. 


XXXVI 


uir ly-au. 


ACT JNO, 

The Indian Companies (Amendment) Act, 1940, 
[Reed. G. G.’s assent on 27th November im} 

An Act fuTtker to amend the Indian Companies Act. 1913. 


Whereas it is expedient further to 

amend the Indian Companies Act, 1913 , for 

the purpose hereinafter appearing; 

It is hereby enacted as follows 

1 . (1) This Act may be called the Indian 

Short Me and Companies (Amend 
commeneernent. a i. '"luena- 

/'Ol T* 1.1 

no fh n ‘nto force on such date 

M the Central Government may, by noti- 

A ari.... t" te , appoint, 

a. After section 24U of the Indian Com- 

of new panics Act, 1913 . the 

0/1913 [oll?wing section shaU 

'‘ 244 B //i Wf, oamely:— 

company is being 

fendt and undUt^'. ^‘ 901 - 

assets to he in bis hands 

^id to Companies wndor bis control anv 

Ac money ot the company 

dividftndo V, vt ^opresenting nnolaimed 
tribnted ^ creditor or undis- 

andietributed for si^mn f?* or 


money representing unclaimed dividends or 
undistributed wsets in his hands at the 
date of dissolufcioD. 

(2) The liquidator shall, when making 
any ^yment referred to in sub.section (1) 
furnish to such officer as the Centi-al Gov ’ 
eminent may appoint in this behalf a statei 
ment in the prescribed form setting forth 
ID rwpect of all sums included in su^ pay. 
ment the natui-e of the sums, the names 

.“^J’^sses of the persons 
entitled to participate therein, the amount 
t^o which ^ch IS entitled and the nature of 
his claim thereto, and such other particu. 
lars M may be prescribe. 

W The receipt of the Reserve Bank of 

^ ^oder sub. 
effectual discharge 
^ />? fL9p«dator in respect thereof. ^ 

L , “®re the company is bein'* wound 

J.P by the Court thu liquidutor uM Ike 

“ sub-section (I J 

Tod (^) of sec&u a«A, 

tirilv ‘ K° ““Ps“y « wound up voluu. 
Conr^ ^ supervision of the 

statement m pursuance of sub-seotion fiJ 

Ich r of moif; 

^ Bank of 

h^ in (V which he has 

hod in his hands or under his control dur. 
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ing the six months preceding the date to 
which the said statement is brought down, 
and shall, within fourteen days of the date 
of filing the said statement, pay that sum 
into the Gimpanies Liquidation Account. 

(3) Any person claiming to be entitled 
to any money paid into the Companies 
Liquidation Account in pui-suance of this 
section may apply to the Court for an order 
for payment thereof, and tlie Court, if 
satisfied that the person claiming is entitled, 
may make an order for the payment to that 
pei-son of the sum due : 

Provided that before making such order 
the Court shall cause a notice to be ser\’ed 
on such officer as the Central Government 
may appoint in this behalf calling on the 
officer to show cause within one month 
from the date of the sendee of the notice 
why the order should not be made. 

( 6) Any money paid into the Companies 
Liquidation Account in pursuance of this 
section, which remains unclaimed there- 
after for a period of fifteen years, shall be 
transferred to the general revenue account 
of the Central Government; but any claim 
preferred under sub-section (5) to any 
money so transferred shall be allowable as 
if such transfer had not been made, the 
order for payment on such claim being 


A.I.B. 

treated as an order for refund of re%’enue. 

(7) Any liquidator retaining any money 
which should have been paid by him into 
the Companies Liquidation Account under 
this section shall pay interest on the amount 
retained at the rate of twenty per cent, per 
annum and shall also be liable to pay any 
expenses occasioned by reason of his default, 
and, where the winding up is by or under 
the supervision of the Court, he shall also 
be liable to disallowance of all or such part 
of bis remuneration as the Court may think 
just and to be removed from Ixis office by 
the Court. 

(8) Nothing in this section shall apply in 
relation to companies w’ith objects confined 
to a single Province which are not trading 
corporations." 

iioUs . — The Indian Companies Act. 1913, did 
-aot contain provisions fortbecustodyof unclaimed 
dividends and undistributed assets of companies 
in liquidation or for the disposal of subs^uent 
lawful claims to such money and in the stance 
of such provisions there was a considerable diver- 
sity of opinion as to the law applicable to these 
matters in British India. The new section 244B is 
designed to rectify this unsatisfactory position. It 
follows generally the lines of the English Com- 
panies Act, 1929, sections 285 and 300 and the 
relevant provisions of the English Companies 
(winding-up) Rules, 1929 (rules 196 to 201) with 
such modifications as are suited to Indian condi- 
tions. 


Act No. XXXVII of 1940. 

The War Donations and Investments (Companies) Act. 1940. 
[Reed. G. G.’s assent on 27th November 1940.] 

An Act to enable companies in British India to make donations to public funds 
formed, and to make investments in Government loans floated, for the 
purpose of assisting the' prosecution of the present war. 


■Whereas it is exp^ient to enable com- 
panics in British India to make donations 
to public funds formed, and to make invest, 
ments in Government loans floated, for the 
purpose of assisting the prosecution of the 
present war: 

And whereas it is also expedient to 
remove doubts as to the legality of such 
donations and investments where already 
made ; 

It is hereby enacted as follows : — 

1. This Act may be called the War 

Short title. Donations and Invest. 

ments (Companies) Act, 1940. 

2. In this Act “Government loan" in- 

Interiiretatioii. eludes a loan floated by 

the Government of the United Kingdom. 


3. Any company formed and registered 
Po.-,r of CM. under the Mta Com- 
ponies to make panics Act, 1913, orunder 
donations and »«- the Indian Companies 
I'csfmcnfs. 1882 , or under the 

Indian Companies Act. 1866 . or under any Act 
or Acts repealed thereby may.notwitbstand. 
ing anything contained in the Indian Com- 
panies Act, 1913, and notwithstanding that 
the memorandum of association or thearticles 
of association of the company do not enable 
it so to do, by special resolution authoriw 
the making of a donation from the company's 
assets to a public fund formed, or the mak- 
ing of an investment of the company's assets 
in a Government loan floated, for the pur- 
pose of assisting the prosecution of the 
present war. 
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4. Any donation to a public fund formed. 
Validation of and any investment in 
donations and in- a Government loan floa- 

ted, for the purpose of 
” assisting tbeprosecution 

of the present war made by any company to 
which this Act applies between the 3rd day 
of September, 1939, and the commencement 
of this Act shall be as valid in all respects 
as if it had been made in accordance with 
the provisions of section 3, and after the 
commencement of this Act. 


fl. If any question arises whether for the 
Decision of doubts, purposes of this Act a 
loan is a Government loan floated for the 
purpose of assisting the prosecution of the 
present war or whether a fund is a public 


fund formed for the purpose of assisting the 
prosecution of the present war, the question 
shall be decided by the Central Government 
whose decision shall be final. 

Notes. — Cases have come to light in which cor- 
tain dabs registered under the Indian Companies 
Act, 1913 have felt themselves legally debarred from 
making donations to %Tar funds becaase their 
memoranda of association do not authorize such 
donations and those memoranda cannot be altered 
under the existing provisions of the Act so as to 
make such contributions permissible. The War 
Donations and In vestments (Companies) Act, 1940. 
enables a company, registered under that Act, vhe« 
ther a dab or not, to make any contributions it 
mshes, to war funds notwithstanding any legal 
impedimenta of the character mentioned above. 
The Act gives retrospective validation to any action 
of this kind already taken by a company since the 
outbreak of the war. 


Act No. XXXVIII of 1940. 

The Reserve Bank of India (Third Amendment) Act, 1940. 

[Reed. G. G.’s assent on 27th November 1940.] 

An Act further to amend the Reserve Bank of India Act, 1934. 


Whereas it is expedient further t 
amend the Reserve Bank of India Act, 193 
for the purpose hereinafter appearing; 

It is hereby enacted as follows ; 

1. This Act may be called the Reseiw 

Short luu. Bank of India (Thb 

Amendment) Act, i 940 . 

2. After sub-section (3) of section 42 o 

Reserve Bank o 

Act, 1934. the fol 

, . lowing sub-section shal 

be_ inserted, namely 

(3A) ^hen under the piovisions of sub 
section (3) penal interest at— the increaset 

»te of five per cent, above the bank rate ha 
become payable by a scheduled bank, i 
ther^fter on the day fixed for the next re 
tnro the balance held at the Bank is stil 

below the presenbed minimum as discloset 
by this return, 

director and any managini 
gent, manager or secretary of the scheduled 
S 18 knowingly and wilfuUy a partj 

which punishable with fin< 

dJl rupees for each subsequent 

TbHhl P I continues, wd 

fb; the Bank may prohibit the scheduled 

S 


and, if default is made by the scheduled 
bank in complying with the prohibition re- 
ferred to in clause (b), every director and 
officer of the scheduled bank who is know, 
ingly and wilfully a party to such default or 
who through negligence or otlievwise con- 
tributes to such default shall in respect of 
each such default be punishable with fine 
which may extend to five hundred rupees and 
with a further fine which may extend to five 
bundr^ rupees for eaoh day after the first 
on which a deposit received in contraven, 
tion of . such prohibition is retained by the 
scheduled bank. 


^ Explanation — In this sub-section ‘officer’ 
includes a managing agent, manager, secre- 
tary, branch manager and branch secretary.' 




T j* a * zzr Aiservd oankol 

Act, 1934, a scheduled hank is required to 

L «« Vr*? liabilities and 

oMelault the Resarvo Bank is.entilled to 

aetoult. There tws. however, no provision in the 
^t to prevent bank £rom withdrawing its de. 
even apt© the full amount, provided ft ispre- 

liability to pay thb peS 

deficiency, ^tion 48. m 

JSL Sii. » su'toble penalty and 

Reserve Bank to prohibit da- 

th. s.Ko'r.T.rd&i,:™"' 
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The Motor Spirit (Duties) Amendment Act, 1940. 

[Reed. G.G.’s assent on 27tb November 1940.] 

An Act further to amend the Motor Spirit (Duties) Act, 1917. 


Whereas it is expedient further to 
amend the Motor Spirit (Duties) Act, 1917, 
for the purpose hereinafter appearing ; 

It is hereby enacted as follows ; — 

1. This Act may be called the Motor 

Short title. Spirit (Duties) Amend- 

ment Act, 1940. 

2. In section 2 of the Motor Spirit (Duties) 
Amendment of Act, 1917, for the defini- 

section 2, Act II of tion of motor spirit the 

following shall be subs- 
tituted, namely : — 

' “Motor spirit” means : 

(a) any inflammable hydrocarbon (in- 


cluding any mixture of hydrocarbons or 
any liquid containing hydrocarbons) which 
is capable of being used for providing reason, 
ably eflQcient motive power for any form of 
motor vehicle, and 

(b) power alcohol, that is ethyl alcohol 
of any grade (including such alcohol when 
denatured or otherwise treated) which, 
either by itself or in admixture with any 
such hydrocarbon, is capable of being used 
as aforesaid.' — 

Notes. — Section 2 oi the Motor Spirit (Duties) 
Act, U of 1914 has been amended so as to make 
po5rer alcohol dutiable independeDtly of petrol by 
bringing it in its unmixed form within the de^ 
nition of “Motor Spirit’’. 


Act No. XL of 1940. 

The Indian Income-tax (Amendment) Act, 1940. 

[Reed. G. G.’s assent on 3rd December 1940.) 

An Act further to amend the Indian Income-tax Act, 1922, and to make certain 
transitory provisions with respect to the operation of that Act on tlie coming 
into force of Part II of the Indian Income-tax (Amendment) Act, 1939. 


Whereas it is expedient further to 
amend the Indian Income-tax Act, 1922, for 
the purposes hereinafter appearing, and to 
make certain transitory provisions with res- 
pect to the operation of that Act on the 
coming into force of Part 11 of the Indian 
Income-tax (Amendment) Act, 1939; 

It is hereby enacted as follows: — 

Short title. 1 . This Act may be 

called the Indian Income-tax (Amendment) 
Act, 1940. 

2. For clausa (6) of section 2 of the 

Amendment of Indian Income-tax Act, 
section 2, Act XI of 1922 (hereinafter refer- 

• red to as the said Act), 
the following clause shall be substituted, 
namely 

'(6) "company” means a company as 
dehned in the Indian Companies Act, 1913, 
or formed in pursuance of an Act of Parlia- 
ment or of Royal Charter of Letters Patent, 
or of an Act of the Legislature of a British 
possession or of a law of an Indian State, 
and includes any foreign association, wbe- 
ther incorporated or not, which the Central 
Board of Revenue may, by general or special 
order, declare to be a company for the pur- 
poses of this Act 


Notes : — This defioition diOers from the previ- 
ous defioition of “compaDy” ia this that it now 
includes a company formed in pursuance of a law 
of an Indian State and also diepoosos with the 
condition that a foreign associatiomin order to be 
declared a ‘company’ must be carrying on business 
in British India. 

Amendmmi of g g 

ucivm 5s Act XI of ./a . 

SAld Act,^— 

(a) in sub-section (3), the words “for 


any area” shall be omitted; 

(b) in sub-sections (4) and (6), for the 
words “and of such incomes or classes of 
income and” the words “or of such incomes 


or classes of income or ” shall be substi- 


tuted ; 

(c) insub.sectionl'rf), fortbewords and, 
where two or more Appellate Assistant 
Commissioners have been appointed for the 
same area” the following words shall be 
substituted, namely; — 

"and, where such directions have assigned 
to two or more Appellate Assistant Com- 
missioners of Income-tax, the same persons 
or classes of persons or the same incomes or 
classes of income or the same area” ; 

(d) \a sub-section ( 5), for the words “and, 
where two or more Inspecting Assistant 
Commissioners of Income-tax or Income-tax 
Officers have been appointed for the same 
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area*' the following words shall be substi. 
tuted, namely : — 

^*aDd» where such directions have assigned 
to two or more Inspecting Assistant Com. 
missioners of Income.tas or locome.taz 
Officers, the same persons or classes of per. 
SODS or the same incomes or classes of 
income or the same area*’ ; 

(e) in sub-secticQ { 6)t for the words "and 
for such area’* the words "or such area ’ 
shall be substituted, the words "within the 
specified area*' shall be omitted, and after 
the words "specified classes of persons or 
classes of income’* the words "or area" 
shall be inserted ; 

(f) after sub-sectioq (7) the following 
aub.fiectioD shall be inserted, namely : — 

** (7A) The Commissioner of Income-tax 
may transfer any case from one Income-tax 
Officer subordinate to him to another, and 
the Central Board of Bevenue may transfer 
any case from any one Income-tax Officer 
to another- Such transfer may be made at 
any stage of the proceedings, and shall not 
render necessary the re-issue of any notice 
already issued by the Income-tax Officer 
from whom the case is transferred." 

(2) The amendments made by clauses 

(a)^ (b), (c)f (d), and (e) of sub-section (1) 
shall be deemed to have taken effect on the 
1st day of April 1989- 


Notes : ^ The ameodments pf 8- 5 are designed 
to set forth more clearly and to supplement the 
powers of the department in fixing jurisdictions 
to minimiso mere procedural difficuUies and to 
prerant orerlapping of jurisdictions. 

ing headings shall be 
inserted, namely : 


and amendment of 
action 6 A of Act XI 
of 1922. 


CHAPTER II. A. 
Appellate Tribunal.” 

and in sub-section (8) of section 6A for th 
•word pUoe” the word ''places" shaU b 
substituted- 

. 8, In sub-section ( p of section 9 of th 
Amendment of said Act, in clauseftJitJ 
Actilo/ for the words “the ne 
j . annual value after de 

ducting the foregoing allowances,” in botl 
places where^ they occur, the words "th 
annual value shall be substituted. 

6. To Bub-seotwn (sa} of section I8 o 

follow 

Sir ' ^“8 provisos shaU h 

“•D -a a., s^ded, namely : — 

■■ Provi^d that where the person so pay 
able IS a British subiact as defined in ^ 


tion 27 of the British Nationality and 
Status of Aliens Act, 1914, or a subject of a 
State in India or Burma, and the Income- 
tax Officer gives a certificate in writing 
(which certificate be shall give in every 
proper case on the application of the asses- 
see) that to the best of his belief the total 
world income of such person will be less 
than the minimum liable to income-tax or 
that his total income will be liable to a 
rata of income-tax less than the maximum 
rate, the person responsible for paying any 
income referred to in this sub-section shall, 
until such certificate is cancelled by the 
Income-tax Officer, pay the income with, 
out deduction or deduct the tax at such 
less rate, as the case may be : 

Provided further that nothing in this sub. 
section shall apply to any payment made in 
the course of transactions in respect of 
which the person responsible for making 
the payment is deemed under the first pro- 
viso to section 43 not to be an agent of the 
payee." 


Amendment of 7, In sub.sectioo 
$ection 23A, ActXI of section 28A of the 
of 1922. Act,— 

(a) after the words “in general meeting" 
the words ‘increased by any income-tax 
payable thereon" shall be omitted ; 

(b) after the words “the assessable in- 
come of the company of that previous year" 
the words “as reduced by the amount of 
income-tax and super-tax payable by the 

company in respect thereof" shall be in- 
serted; 

(c) after the words “as computed for in. 
Mme-tax purposes" the words “and reduced 
by the amount of income-tax and super-tax 
payable by the company in respect thereof” 
shall be inserted ; 

(d) in the first proviso, the words “of the 
^ssable income,” in both places where 
they OMur, shall be omitted ; 

(e) in the second proviso, the words “as 
reduced by the amount of income-tax and 
supw-tax payable by the company in res- 
pect therwf” ahall be inserted after the 
words fifty-five per cent, of the assessable 
inwme of the company" and shall also be 
added at the end of the proviso. 

8. In the proviso to sub-section (2) of 

Amendment of section 28 of the said 
XI of Act. after clause (c) the 

, foUowingolause shall be 

. 'Yd,) when the person liable to penaltv 
IS a registered firnl, or an unregistered firm 
treated under section 23 (6) (b) os a regis- 
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tered firm, so that the amount of the in- 
come-tax and super-tax payable by the firm 
itself has not been determined, that amount 
shall be taken to be an amount equal to the 
tax which would have been payable by an 
unregistered firm on an income equal to the 
firm’s total income, and, in the cases refer, 
red to in clauses (b) and (c), the amount of 
the income-tax and super-tax which would 
have been avoided if the income as returned 
had been accepted as the correct income, 
shall be taken to be the difference between 
the amount of the tax which would have 
been payable by an unregistered firm on an 
income equal to the firm’s total income and 
the amount of the tax payable by an un- 
registered firm on an income equal to the 
income of the firm as actually retnrned by 
the firm.” 

9. After sub-section (S) of section 58B of 

Amendment of the said Act the follow- 
eeeiion 5SB,Aet XI ing sob-section shall be 
of 1932. inserted, namely : — 

"(3A) An order according recognition to 
a provident fund shall not, unless the Com- 
missioner otherwise directs, he affected by 
the fact that the fund is subsequently 
amalgamated with another provident fund 
on the occurrence of an amalgamation of 
the undertakings in connection with which 
the two funds are maintained, or that it 
subsequently absorbs the whole or a part of 
another provident fund belonging to an 
undertaking which is wholly or in part 
transferred to or merged in the undertaking 
of the employer maintaining the first men- 
tioned fund." 

Amendmentof 10. (1) In sub-sec- 
seetion 6SC, Act XI tion (1) of section 58C 

of the said Act, — 

(a) to clause (a) the following proviso 
shall be added, namely : — 

‘‘Provided that the Commissioner may, if 
be thinks fit and subject to such conditions, 
if any, as be thinks proper to attach to the 
recognition, accord recognition to a fund 
maintained by an employer whose principal 
place of business is not in British India 
notwithstanding that a proportion not ex- 
ceeding ten per cent, of the employees is 
employed outside India.”; 

(b) to clause (b) the following proviso 
shall be added, namely : — 

‘‘Provided that an employee who retains 
bis employment while serving in His 
Majesty’s Forces or when taken into or em- 
ployed in the national service under the 
National Service (European British Sub- 
jects) Act, 1940, or the National Service 


(Technical Personnel) Ordinance, 1940 , may, 
notwithstanding that he receives from the 
employer no salary or a salary less than he 
would have received had he not entered 
His Majesty’s Forces, or been so taken into 
or employed in the national service, contri- 
bute to the fond during his service in His 
Majesty’s Forces or while so taken into or 
employed in the national service a sum not 
exceeding the amount he would have con- 
tributed had he continued to receive from 
the employer the same salary (including 
increments, if any) as be would have re- 
ceived had be not entered His Majesty’s 
Forces or been taken into or employed in 
the national service.”; 

(c) in clause (d), after the words ‘‘con- 
tributions as above specified” the words 
‘‘and of donations, if any, received from the 
trustees” shall be inserted, and for the 
words ‘‘contributions and accumulations” 
the words ‘‘contributions, donations and 
accumulations” shall be substituted. 

(2) The amendment made by clause (b) 
of sub-section (1) shall be deemed to have 
been made and to have taken effect on the 
3rd day of September 1939. 

11. In sub-section ( 1) of section 61 of the 

Amendmentof said Act, after the word 

section 61, Act XI of “before” the words ‘‘the 
of 1922. Appellate Tribunal or” 

shall be inserted. 

12. In clause {b) of sub-section (5) of 

Amendmentof section 64 of the said 

section 64, Act XI of Act, after the words 

‘‘where by” the words 
“any direction given or” shall be inserted, 
and after the word and figure ‘‘section 5’' 
the words, brackets, figures and letter “or 
in consequence of any transfer made by him 
under sub-section (7A) of section 5’‘ shall 
be inserted. 

13. In the Schedule to the said Act. in 

Schedule, Act XI of a mutual insurance com- 
2922. pany ” the words “ by a 

mutual insurance association” shall be sub- 


stituted. 

Transitory prwi- 
with respect to 
operation of Act XI 
of 1922. 


14. Notwithstanding 
the coming into force of 
Part II of the Indian 
Income-tax (Amend- 


ment) Act, 1939, — . . 3 

(a) all appeals already duly instituted 
under section 32 of the Indian Income-tax 
Act, 1922, at the time when the said Part II 
comes into force, 

(b) all proceedings then pending^ before 
the Commissioner in connection with the 
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exercise of his powers of revision nnder 
section 33, 

fcj all applications to the Commissioner, 
then pending, for reference to the High 
Court under sub-section (2) of section 6t},and 

(dj all applications to the High Court, 
then pending, for the issue of a requisition 
to the Commissioner under sub-section 
of section 66, 

may be continued and disposed of as if the 
said Part II bad not come into force, and 
the provisions of sub-sections (2), (SJ.fSAJ, 
(4), (5) and ( 6) of section 6C, as subsisting 
before the said Part IT came into force, shall 
continue to have effect in relation to the 
appeals and proceedings referred to in 
causes (a) and (b) : 

Provided that where under the provi- 
sions of section 33 of the Indian Income-tax 


Act, 1922, as substituted by the Indian In. 
come-tax (Amendment) Act, 1939, an as- 
sessea becomes entitled to appeal to the 
Appellate Tribunal against any order passed 
by an Appellate Assistant Commissioner 
under section 23 or section 8i in respect of 
which he has already lodged an appeal to 
the Commissioner under section S 2 or made 
any application to the Commissioner for the 
exercise of his powers of revision under sec- 
tion 33, he may at his option elect to pro- 
ceed with his appeal to the Commissioner 
or bis application, as the case may be, in 
which case he shall lose his right of appeal 
to the Appellate Tribunal, or he may elect 
to appeal to the Appellate Tribunal under 
section 33, in which case his appeal to the 
Commissioner or his application, as the case 
may be, shall lapse. 


Aot No. XLI of 1940. 

The Indian Sale of Goods (Amendment) Act, 1940. 

[Eecd. G. G.’s assent on 3rd December 1910 .] 

An Act to amend the Indian Sale of Goods Act, 1930 


Whereas it is expedient to amend the 
Indian Sale of Goods Act, 1930, for the pur- 
poses hereinafter appearing ; 

It is hereby enacted as follows : 

1. This Act may be called the Indian 

Short litit. Goods (Amend- 

ment) Act, 1940. 

2. After section 64 of the Indian Sale of 
Inaerlion of new Goods Act, 1980, the fol. 

lowing section shall be 

•■Ri? ; namely 

04A. In the event of any duty of cus- 

In emiraeta of or excise on any 

tale amount of in- goods being imposed 

increased, decreased or 

fe^ifcted after the mak- 
fu- „ , , , of any contract for 

M without stipulation 

M to the payment of duty where duty was 
not chargeable at the time of the making of 
the contact, or for the sale of such g^ds 

“'■'“eeabl, at 

. il, ®nch imposition or increase on 

add-on, and 

(f>) if such decrease or remission so takes 


effect that the decreased duty only or no 
duty, as the case may be, is paid, the buyer 
may deduct so much from the contract price 
as will be equivalent to the decrease of duty 
or remitted duty, and he shall not be liable 

to pay or Iw sued for or in respect of. such 
dedoctiOD/ 

Repeal of ^fion 8. (2) Section lo of 

Tariff Act, 

fo) *M tu- • repealed. 

(^2) Nothing in the repeal effected by 

sub-^tion (2) sbaU affect or be deemed to 
attdct — 

1 - obligation or 

iiabaity already acquired, accrued or incur- 
red before the commencement of this Act, or 
W any legal proceedings or remedy’in 
r^pect of any such right, title, intent 
obligation or liability, or 

I'c) anything done or suffered before the 
commencement of this Act. 

tha a*«S«!r J nOtapDlT to 

Mi. 
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Act No. XLII of 1940. 

Excess Profits Tax (Amendment) Act, 1940. 
[Reed. G. G.’s assent on 3rd December 1940.] 

An Act to amend the Excess Profits Tax Act, 1940. 


Whereas it is expedient to amend the 
Excess Profits Tax Act, 1940, for the pur- 
poses hereinafter appearing; 

It is liereby enacted as follows: — 

Notes: — The object of this amcoding Act is to 
lemedv certain hardships and anomalies which 
were likely to arise. 

Shor/ title, com- 1. (1) This Act may 
mcnccynent and be called the Excess 

Profits Tax (.Amend- 
ment) Act, 1940. 

( 2) It shall come into force at once ; but 
its provisions shall be deemed to have taken 
effect on the day on \Yhich the Excess Pro- 
fits Tax Act, 1940, came into force. 

Amendment of 2. In clause (21) of 
sfcfioit 2 , Act ATo/ section 2 of the Excess 

Profits Tax Act, 1940 
(liereinafter referred to as the said Act), for 
sub-clause (b) the following sub-clauses 
shall be substituted, namely : — 

“(b) in relation to a business carried on 
by a partnership of which one or more of 
the partners is a body coriMiate (other than 
a company the directors whereof have a con- 
trolling interest therein), such a rate per 
cent, as is equivalent to — 

“(i) eight per cent, per annum on so 
much of the average amount of the capital 
employed in the business during the charge- 
able accounting period as represents the 
share of any such body corporate, and 
(ii) ten per cent, per annum on the re- 
mainder of that amount ; 

(c) in relation to a business to which 
neither sub-clause (a) nor sub. clause (b) 
applies, ten per cent, per annum 
Amendment of 3. In sub-section (0) 
section 6, Act XV of of section 6 of the said 

Act, after the word and 
figure "section 13" the following words shall 
be inserted, namely : — 

“or within the extended period allowed 
by the Excess Profits Tax Officer under the 
proviso to that sub-section” 
and to the sub-section the following proviso 
shall be added, namely : — 

"Provided further that a determination 
on an application under this sub section — 

(a) shall have effect with respect to all 
subsequent chargeable accounting periods; 

(b) shall exclude any further application 
Under this sub-section.” 

Amendment of 4. In section 8 of the 
$ection S, Act XY of aaid Act,— 

19i0. 


(a) in sub-section (3), after the words 
“in computing the capital employed in the 
business after the change”, and in sub-sec- 
tion (4), after the words "in computing the 
capital employed in the resulting business" 
the following words shall be inserted, 
namely : — 

"and in considering, for the purposes of 
computing the profits of, and the capital 
employed during, any chargeable account, 
ing period, whether any and, if so, what 
deductions are to be made in respect of de- 
preciation of buildings, plant and machi- 
nery,” ; 

(b) in sub-section (5), the words “sub- 
ject to any necessary modifications” shall 
be omitted ; 

(c) in sub-section (G), the words “sub- 
ject, however, to such modifications (inclu- 
ding modifications as respects thecomputa- 
tion of capital) as he may consider just” 
shall be omitted ; 

(d) after sub-section (7) the following 
sub-section shall be added, namely 

“(8) Where— 

(a) a business is, by virtue of sub-section 
(2) or sub-section (3), deemed not to have 
been di^ntinued ; or 

(b) s, business is, by virtue of sub-section 

(4) , to be treated as if it had been in exis- 
tence throughout the period during which 
there was in existence any other business; or 

(c) a business is, by virtue of sub-section 

(5) , to be treated as a continuation of 
another business ; or 

(d) any person who is carrying on a 
business after a transfer is treated, by virtue 
of sub-section (6), as having carried on the 
business as from a date before the transfer, 
the provisions of this Act relating to the 
computation of profits and capital for the 
purposes of excess profits tax shall, both as 
respects the standard period and any charge- 
able accounting period, have effect subject 
to such modifications, if any, as the Exc^ 
Profits Tax Officer may think just, and the 
Excess Profits Tax Officer may make such 
alterations in the periods which would 
otherwise be the chargeable accounting 
periods of the business as he thinks proper: 

Provided that if the Excess Profits Tax 
Officer makes any such modifications and 
the person carrying on the business is dis- 
satisfied with the modifications so made, or 
if the person carrying on the business is 
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dissatisfied vritb the refusal of fcbe Excess 
Profits Tax Officer to make any such modi* 
fications^ he may, at any time before the 
expiry of forty. five days from the date on 
which the order of the Excess Profits Tax 
Officer is commuDicated to bim» appeal to 
tbe Board of Beferees through the Excess 
Profits Tax Officer.*' 

Amendment of 5» After sub-sectioD 
uctwn 9, Act IV of (2) of section 9 of the 
^ * said Act the following 

sub^section shall be inserted, namely : 

Where— 

(a) any debt is owing to any company 
by another company ; and 

(b) one of those companies is a subsidiary 
of the other, or both are subsidiaries of a 
third company ; and 

(c) DO interest is payable in respect of 
the debt, but the circumstances in which 
the debt came into existence or is allowed 
to continue to exist are such that the debt 
represents in substance capital employed in 
the business of the debtor company, 

the capital of both companies shall be 
computed as if the debt did not exist/' 

Amndmeni of 6. In sub.section (2) 

section 12 of tbe eaid 
Act, — 

(a) for the words “to tbe extent that 
such profits arose in the said country” the 
words “to the extent to which each profits 
are liable to excess profits tax under this 
Act shall be substituted ; 

(b) in the proviso, for the words “charge- 
able accounting period", where those words 
occur for the second time, the foUowing 
sbaii be substituted, namely *— 

previous year (as determined for that 
business for tbe purposes of tbe Indian In 
come.tar Act, 1922)". 

Notes The amendment ol S. 12(2)of the A«t 
l-y W abore, corrects the ha^f* 

Kingdom 100 per cent, of ito Mcee 
P”®‘* earned In 
for*such e7ci 
Indian 

aetnaU, 

7. For the second proviso to sub-seotion 

‘V, ^tion W of tbe 
0 / 2940. ’ following 

namely:— substituted. 

lie “PP®®1 shall 


section S, against any modifications made by 
the Excess Profits Tax Officer under sub- 
section ( S) of section 8, against any decision 
of the Excess Profits Tax Officer under rule 
11 of the First Schedule, or against any 
decision of the Board of Referees or the 
Central Board of Revenue.” 

Amendvient o/' o t *.• 
section 26, Act XV , section 2G of 

of 1940. the said Act, — 

(a) in sub.section (1) and in sub.section 
(3), after tbe word If’ the following words 
shall be inserted, namely : — 

“on an application made to it through the 
Excess Profits Tax Officer"; 

(b) to sub-section (1) the following pro. 
viso shall be added, namely 

“Provided further that a determination 
on an application under this sub-section 

(a) shall have effect with respect to all 
subsequent chargeable accounting period ; 

(b) shall exclude any further application 
under this sub-section.”; 

(c) after sub-section (3) the following 
sub-section shall be added, namely : 

"(i) An application to the Central Board 
of Revenue under this section shall be pre- 
seated to the Excess Profits Tax Officer 
before the expiry of the period specified in 
the notice issued under sub.section (1) of 
^tion 13 or of the extended period allowed 
by the Excess Profits Tax Officer under the 
proviso to that sub.section, but in the case 
of an application under sub-section (1) of 
this section, if the person carrying on tbe 
business has made or is making an applica. 
tion under sub-section (3) of section 6, the 
appU^tion sh^ be presented to the Excess 
Profits Tax Officer before the expiry of 
forty.five days from the date on which tbe 
order of the Board of Referees disposing of 
the application under sub-section (3) of 
section 6 is communicated to the person 
who has made that application.” 

Amendment of a x ^ * 

StkedMle r, Aei XV “♦In Schedule I to 
0 / i9i0o the said Act,— 

K ^ord “further" 

shaU be inrarted, and before that proviso 

excluded under 
the proviso to clause (in) of sub-section 

fSf sub-seotion (4) of 

that section from the aUowanoes made ia 
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computing tbe profits of the business for tbe 
purposes of income-tax shall, if paid, be 
included in those allowances \Yhen comput- 
ing the profits of the business for the pur- 
poses of excess profits tax : 

(h) in rule 4, — 

{ i) in sub-rule ( 1) after tbe brackets and 
figure ‘72/’ tbe brackets, figure and letter 
"(2 A)" shall be inserted ; 

( iij after sub-rule f 2) tbe following sub- 
rule shall be inserted, namely : — 

“(2 A) In the case of a business part of 
which consists in banking, insurance or 
dealing in investments, not being a business 
to which sub-rule ( 2) of this ruleapplies, tbe 
profits shall include all income received from 
investments held for tbe purposes of that 
part of the business, being income to which 
the persons carrying on the business are 
beneficially entitled.”; 

(Hi) in sub-rule (3), after tbe brackets 
and figure “(2)” tbe word, brackets, figure 
and letter “or (2A)" shall be inserted : 

(c) in rule 7, — 

(i) for sub-rule fJ,) tbe following sub-rule 
shall be substituted, namely ; — 

'‘(1) In tbe case of a business carried on, 
in any accounting period which constitutes 
or includes a chargeable accounting period, 
by a company tbe directors whereof have 
throughout that accounting period a con- 
trolling interest therein— 

(a) in computing tbe profits for that ac- 
counting period ; and 

(b) if tbe standard profits of the business 
are computed by reference to the profits of 
a standard period, also in computing, in 
relation to any such chargeable accounting 
period, tbe profits for tbe standard period, 
no deduction shall be made in respect of 
directors’ remuneration.”; 

(ii) in sub-rule (2), for tbe words “In 
this rule” the words, brackets and figure 
“In sub-rule (1) of this rule” shall be sub- 
stituted ; 

(Hi) after sub-rule (2) the following 
sub-rule shall be added, namely : — 

“(3) if, in the case of a business carried 
on by a company in any accounting period 
which constitutes or includes a chargeable 
accounting period, the directors of tbe com- 
pany— 

(a) have during any part of that account- 
ing period, or 

(b) had during the whole or any part of 
any previous accounting period which in- 
cludes the whole or any part of any charge- 
able accounting period or the whole or any 
part of tbe standard period {if any), 
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a controlling interest therein, and the case 
is not one to which sub-rule (1) of this 
rule applies, then, except in so far as the 
Central Board of Revenue otherwise directs, 
no deduction shall be made in respect of 
directors' remuneration either in computing 
the profits for the first mentioned accounting 
period or in computing in relation to any 
chargeable accounting period wholly or 
partly included in that accounting period, 

the profits of the standard period (if any).”; 

Notes : — Tbo ameudmont of Rule 7, Scb. I of 
tbe Act corrects tbe anomaly by which, in the 
case of a director-controlled company, while the 
excess of directors' remuneration in a chargeable 
accounting period over that in the standard period 
was disaUowed, no allowance could be made in the 
converse position. It further provides for proper 
adjustments being made in a case where a company 
was director-controlled in tbe standard period bat 
not in a chargeable accounting period or whore the 
converse position obtains. 

(d) after rule 10 , tbe following rule shall 
be added, uamely : — 

“11. Where in respect of any accounting 
period a deduction would, apart from the 
provisions of this rule, be allowable in com. 
puting profits, aud, iu the opinion of the 
Excess Profits Tax Officer, tbe deduction 
does not represent a sum reasonably and 
properly attributable to that accounting 
period, only such part of tbe deduction 
shall be allowable as a deduction for that 
period as api)ear8 to tbe Excess Profits Tax 
Officer to be reasonably and properly attri- 
butable to that period, and any balance of 
tbe deduction shall be treated as attribu- 
table to such other accounting period or 
periods (whether or not they include, or 
fall wholly or partly within, the standard 
period, if any, or any chargeable account- 
ing period) as tbe Excess Profits Tax Offi- 
cer thinks proper. 

Any person who is dissatisfied with a 
determination of the Excess Profits Tax 
Officer under this rule may, at any time 
before the expiry of forty-five days from thn 
date on which such determination is com- 
municated to him, appeal to tbo Board of 
Referees through the Excess Profits Tax 
Officer.” 

Amendment of IQ. In Schedule II 
SeheduUll,AetXV 
o/ 1940 . 

(a) in sub-rule (2) of rule i, after the 
words "written down value" the following 
words shall be inserted, namely : — 

"and to such other deductions in respect 
of reduced values of assets as are allowable 
in computing profits for the purposes of 
income •tax*’; 
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(b) afrtheead of sub-rule (1) of rule 2 
the following shall be inserted, namely: — 

"The debts to be deducted under this 
sab-rule shall include any such sums in res- 
pect of accruing liabilities as are allowable 
os a deduction in computing profits for the 
purposes of excess profits tax or would have 
been so allowable if the period for which 
the amount of capital is being computed 
bad been a chargeable accounting period: 
and the said sums shall be deduct^ not. 
withstanding that they have not become 
payable."; 

(c) after rule (> tlie following rule shall 
be added, namely : — 

"7. (1) If— 

(a) the Central Board of He venue is 
^tisfied, as respects any assets of any busi- 
ness the standard profits of which are com- 
puted by reference to the profits of a stan- 
dard period, that during that period or any 
part thereof those assets were inherently 
unproductive, and 

(b) an application that this rule shall 
have effect is made through the Excess 
Profits Tax Officer to the Central Board of 
^venue by the person carrying on the 
business, 

then, in computing the average amount 
of the capital employed in the business in 
the standard period and in all chargeable 


accounting periods, those assets, and any 
other assets of the business, shall be treated 
as not having been assets thereof daring 
any part of the period daring which, in the 
opinion of the Central Board of Eevenue, 
they were inherently unproductive; 

Provided that in the case of a business 
the standard profits of which depend directly 
or indirectly upon a direction of the Board 
of Referees under sub-section (3) of section 
0 , or of the Central Board of Revenue 
under sub-section (1) of section 26 of this 
Act the provisions of this rule shall have 
effect to such extent only as the Central 
Board of Revenue thinks proper : 

Provided further that an application to 
the Central Board of Revenue under this 
rale shall be presented to the Excess Pro- 
fits Tax Officer before the expiry of the 
period specified in the notice issued under 
sub-section (1) of section 13 of this Act or 
of the extended period allowed by the 
Excess Profits Tax Officer under the pro- 
viso to that sub-section. 

(2) Where sub-rule (1) of this rule has 
effect on the application of the person 
carrying on any business, any computation 
of capital of the business made before the 
making of the application, and any assess- 
ment affected by that computation shall be 
revised accordingly.” 


Aor No; I OP 1941. 

The Insaranoe Deposits (Temporary Reduction) Act, 1911 
[Reed. G. G.’s assent on 3rd March mi.] 

0/ amounts payabU 

as instalments of the sum to he deposited by an insurer under 
section 7 of the Insurance Act, 2938. 


Whereas, m consequence of conditions 
arising out of the present war, it is expedient 
*0 provide for the redaction temporarily of 
the amonnts payable as instalments of the 

by an insurer under sec- 
^ ^bo Insurance Act, 1938 ; 

It 13 hereby enacted as follows ; 

1. (V This Act may be called the lusur- 

ance Deposits (Tempor. 
^ 2 ) n j .ary Reduction) Aok, mi. 
Indk ^ ‘^be whole of British 

s&S'SjSTt” 

SESsr-sSS 

IWW required by the lasoranee Act, 1988, and 


new therefore in need of some relief. The object of 
this Act is to r^uce for tbo duration of the war 
and one year afternatds the instalment of deposits 
due from suoh Insurers carrying on life insuf^M 

^ *b® provision of cortaS 
^ prevent advantage being taken of the 

a rocroasod expenditure or llabi- 

litles of an unjastifiablo natuto. 

3. In this Act insursr” means an insurer 
Oe/initien. as defined in clause (9) 

of section 2 of the Insu. 
ranee Act. 1988, except that it does nob 
iDolade a Mutual Insurance Company or a 
Co o^rotiye Life Insurance Society to 
which Part rv of that Act applies. 

8. fi; An insurer entitled to the benefits 
.Ruction of in. of this Act shall, sub- 
sfcifflsnte of deposit, ject to the provisions of 
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section 5, be deemed in respect of any instal- 
ment of the deposit to be made by him 
under section 7 of the Insurance Act, 193S, 
which he was required to pay during the 
year commencing on the 1st day of January, 
1910, or which he may be required to pay at 
any time after the end of that year and so 
long as this section continues to have effect, 
to have complied with the provisions of the 
said section 7 as to payment of instalments 
of deposits, if be has paid or pays in accor- 
dance with the provisions of that section 
not less than one-half the total amount 
which would have been required by that 
section as the instalment, had the insurer 
not availed himself of the provisions of this 
Act. 

(2) If an insurer entitled to the beneffts 
of this Act, when paying an instalment of 
deposit, has, in respect of any instalment 
due during the year commencing on the ist 
day of January, 1910, paid more than one 
half the total amount required by the said 
section 7 as the instalment, he may at bis 
option have the amount of any such surplus 
payment appropriated to the payment of 
the next or any subsequent instalment of 
deposit required from him under the said 
section 7 read with sub-section (1) of this 
section. 

(3) This section shall cease to have effect 
on the expiration of one year from such 
date as may be fixed, for the purposes of 
this Act, by the Central Government by 
notification in the official Gazette as the 
date of termination of the present hostilities. 


Insurers entitled 4. An insurer shall be 
to the benefits of entitled to the benefits 
th\s Act. Qjjy — 

(a) he carries on life insurance business 
only, and 

(b) the date on which he first assumed 
risk on any policy issued by him was earlier 
than the 3rd day of September, 1939, but not 
earlier than the drd day of September, 1929. 

8. (1) An insurer, otherwise entitled to 
Cesser of title to the benefits of this Act 
the benefits of this shall cease to be so en- 

titled in any year if in 
the preceding year his total premium 
income, including annuity considerations, as 
shown in the revenue-account prepared 
under the Insurance Act, 1938, exceeded 
rupees thirty thousand. 

(2) An insurer otherwise entitled to the 
’ me its of this Act shall cease to be so enti- 
tied in respect of any future instalment — 
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(d) if after the 1st day of January, i 9 ii 
he declares any bonus or dividend at a rate 
higher than the rate at which such bonuses 
or dividends were last declared by him 
before the 3rd day of September, 1939, or 

(b) if the proportion of his renewal pre. 
mium income spent by him in payment of 
commission and other expenses including 
capital expenditure, determined in accor- 
dance with Rule 25 of the Insurance Rules, 
1939, exceeds in any year the proportion as 
so determined for the accounting period 
ending on the 31st day of December, 1989. 

6, (1) When section 3 ceases to have 

Resumption of effect, or if before that 
payment of tnslal- date an insurer ceases 
ments in accordance under clause (a) or 
wUhActlVofme. g^^b-sec- 

tioD (2) of section 5 to be entitled to the 
benefits of this Act, instalments of deposits 
shall be paid in accordance with tbe provi- 
sions of section 7 of tbe Insurance Act, 1938, 
(except that do insurer shall be required to 
pay as an instalment an amount exceeding 
the amount which would have been payable 
by him bad be not availed himself of the 
provisions of this Act), until the last instal- 
ment required to be paid under tbe said 
section 7 has been paid, and the balance of 
tbe deposit then remaining unpaid in con- 
sequence of the reduced instalments autho- 
rized under this Act shall bo paid by the 
insurer in such further instalments, of such 
{imount and at such times, as the Central 
Government may direct. 

(2) If while section 3 continues to have 
effect an insurer ceases in any year under 
sub-section (1) ol section 5 to be entitled to 
tbe benefits of this Act, instalments of de- 
posit in that year shall be paid by him in 
accordance with the provisions of section 7 
of the Insurance Act, 1998, except that he 
shall not be required to pay as an instal- 
ment an amount exceeding the amount 
which would have been payable by him had 
he not availed himself of the provisions of 
this Act, and the provisions of sub-section (1) 
of this section shall apply to the payment 
by such insurer of any balance of the depo- 
sit due from him which remains unpaid 
after the last instalment required to be paid 
under the said section 7 has been paid. 


7, For the purposes of the Insurance Act, 
Samng in respect 1938. an insurer entitled 


f delayed payments 
f insUxlmenU 0 / 
$posits. 


to the benefits of this 
Act who has failed to 
pay before the 1 st day 


f January, 1941, an instalment of deposit 
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due Id the year 1940 shall not be liable to 
auy consequences on that account in respect 
of a failure to comply with the provisions of 
section 7 of the said Act as to deposits if 
before the I5tb day of February, mi, be has 
paid as such instalment not less than one 
half the total amount required by the said 


section 7. 

8. If any difficulty arises in determining 
Ikmoval of the amount payable as 

an instalment of deposit 
by an insurer under this Act, the matter 
shall be decided by the Central Government 
whose decision shall be final, 


Act No. II of 1941. 

The Indian Merchandise Marks (Amendment) Act, 1941. 

[Eecd. G.G.’s assent on iith March 1941 .] 

An Act further to amend the law relating to fraudulent 

marks on merchandise. 


Whereas it is expedient further to 
amend the law relating to fraudulent marka 
on merchandise ; 

It ia hereby enacted as follows : 

1. ( 1 ) This Act may be called the Indian 
Short title and Merc hand ise Marks 

commen^ent. (Amendment) Act, 1941 . 

(2) It shall come into force on such date 
as the Central Governnaent may, by notid. 
cation in the official Gazette, appoint. 

2. In sections of the Indian Mercban- 

Amendment of 9ec> dise Marks Act, 1889 

JAM (hereinafter, in sactione 

3 to 9 inclusive, referred 
to as the said Act), 

(a) for clause (1) the following clauses 

shall be aubstitnted, namely : 

( 1 ) mark ’ has the meaning assigned 
to that expression in clause (/) of sub. 

section (1) of section 2 of the Trade Marka 
Act, 1940 ; 

(lA) “ trade mark ” means a “ registered 
trade mark" as defined in clause (j) of sub- 
section (1) of section 2 of the Trade Marks 
Act. 1910, or a mark used in relation to goods 
lor the purpose of indicating or so as to indi- 
Mte a connexion in the course of trade be 
twMu the goods and some person having the 
right as proprietor to use the mark : ' ; 

(b) in sub-clause (e) of clause ( 2 ), for the 

mark shall be substituted. 

SkSt 

tor.d under the ludiat, Trade iStks Act 

Amendment 0 / or s* 

4 , Act IV of .?• WofclOG 4 01 the 
1889. ^ sazdAct,—. 

the words 

nomerale. words or marks, " in both places 


where they occur, the word “marks’ shall 
be substituted ; 

(b) in sub.section ('5), after clause (^6) the 
following word and clause shall be added, 
namely : — 

“and 

(c) being the name or initials of a ficti- 
tious person Qr of a person not carrying on 
business in connexion with goods of the 
same description. ’’ 

4. section 7 of tb= 

(aj after the words “things to which a 
false trade description is applied'* the foU 
lowing words shall be inserted, namely: — 

or which, being required by notification 
under ^tion 12 a to have applied to them 
an indication of the country or place in 
which they were made or produced, are 
without the indication required by such 
notification 

(bj in clause fa), after the words “ trade 
desoriptioQ the following words shall be 
inserted, namely : — 

or that any offence against this section 
had been committed in respect of thegoods. “ 
Insertion of new fii After section 7 of 

fcbe said Act the follow. 

ipg seetion shall be in. 
serted, namely : 

7A, If a person tampers with, altei-s or 

effaces a mark which 

\ng Ir eff^Sx^'^a ^een applied to auy 
mark applied in to which it is re. 

pursuance of see. quired to be applied by 
iwx liA. notificatioD made under 

Wtion 12A, he shall, unless he proves that 
he acted without intent to defraud, be puni, 
Bhed with imprisonment for a term whioh 
may extend to six months or with fine whioh 
may extend to five hundred rupees, and, in 
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the case of a second or subsequent convic- 
tioD, ^ith imprisonment which may extend 
to two years, or with 6ne, or with both.” 

6. In sub-section (1) of section 9 of the 
Amcndvient of sec- Act. after the words 
9, Act IV of “any goods or things to 

which a false trade des- 
cription is applied ” the following words 
shall be inserted, namely : — 

” or which, being required by notihcation 
under section 12 a to have applied to them an 
indication of the country or place in which 
they were made or produced, are without 
the indication required by such notification.” 

Subsiitutionofnew ^0*' section 12 of 

section and heading the said Act and the 
for sectimi 12 and heading preceding that 

^^889 ^ section the following 

section and heading 
shall be substituted, namely : — 

"Stamping of Piece-goods, Cottoji 
Yarn and Thread. 

12. (1) Piece-goods, such os areordinarily 
Stampingofpieee. lepgtb or by the 

goods, cotton yarn piece, which have been 
and thread. manufactured, bleached, 

dyed, printed or finished in premises which 
are a factory, as defined in the Factories 
Act, 1934, shall not be removed for sale from 
the last of such premises in which they 
underwent any of the said processes without 
baying conspicuously stamped in Englbh 
numerals on each piece the length thereof 
in standard yards, or in standard yards and 
a fraction of such a yard, according to the 
real length of the piece, and, except when 
the goods are sold from the factory for ex- 
port from British India, without being cons- 
picuously marked on each piece with the 
name of the manufacturer, or of the occupier 
of the premises in which the piece was finally 
processed or of the wholesale purchaser in 
India of the piece. 

( 2) Cotton yarn such as is ordinarily sold 
in bundles, and cotton sewing or darning 
thread, which have been manufactured, 
bleached, dyed or finished in premises which 
are a factory, as defined in the Factories 
Act, 1934, shall not bo removed for sale from 
those premises unless, in accordance with 
any rules made under section 20 of this Act, 
in the case of yarn the bundles are cons- 
picuously marked with an indication of the 
weight of yarn in each bundle and the count 
of the yarn contained in the bundle and in 
the case of thread each unit is conspicuously 
marked with the weight of thread in the 
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unit and the grist number and, except where 
the goods are sold from the factory for ex- 
port from British India, unless each bundle 
or unit is conspicuously marked with the 
name of the manufacturerorof the wholesale 
purchaser in India of the goods. 

(3) If any person removes or attempts to 
remove or causes or attempts to cause to be 
removed for sale from such premises or sells 
or exposes or has in possession for sale any 
such piece-goods pr any such cotton yarn or 
any cotton sewing or darning thread which 
is not marked as required by sub-section (1) 
and sub- section (2), every such piece and 
every such bundle of yarn and all such 
thread, and everything used for the packing 
thereof, shall be forfeited to His Majesty and 
such person shall be punished with fine 
which may extend to one thousand rupees.” 

Insertion of 8* A/ter section 12 of 

heading and section the said Act the fol- 
12A in Act IV of lowing beading and sec- 

tion shall be inserted 

namely : — 

"Power to require goods to show indica- 
tion of origin. 

12A. (1) The Central Government may> 

Potr<r to require by notification in the 
goodsto show indioa- official Gazette, require 
lion of origin. goods of any class 

specified in the notification which are made 
or produced beyond the limits of British 
India and imported into British India, or 
which are made or produced within the 
limits of British India, shall, from such date 
as may be appointed by the notification not 
being less than three months from its issne, 
have applied to them an indication of the 
country or place in which they were made 
or produced. 

(2) The notification may specify the 
manner in which such indication shall be 
applied, that is to say whether to the goods 
themselves or in any other manner, and the 
times or occasions on which the presence 
of the indication shall be nwessary, that is 
to say whether on importation only, or also 
at the time of sale, whether by wholesale or 
retail or hotb. 

(3) No notification under this section sh^ 
be issued, unless application is made for its 
issue by persons or associations substantially 
representing the interests of dealers in or 
manufacturers, producers, or users of the 
goods concerned, or unless the Central 
Government is otherwise convinced that it 
is necessary in the public interest to israe 
the notification, nor without such inquiry 
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as the Central Governmont may consider 
necessary. 

(4) The provisions of section 23 of the 
General Clauses Ant, 1607, shall apply to the 
issue of a notification under this section as 
they apply to the making of a rale or bye- 
law the making of which is subject to the 
condition of previous pablication. 

(5) k notification under this section shall 
not apply to goods made or produced beyond 
the limits of British India and imported 
into British India if in respect of those goods 
the Chief Customs Officer is satisfied at the 
time of importation that they are intended 
for exportation whether after transhipment 
in or transit through British India or other- 
wise.*’ 

NoUs : Iha iDsertion of oew S. 12A provides 
for ibe chief object of the amend log Act» namely, 
power to raqnire that goods shall be marked with 
the country of origin. The method of marking pro- 
posed is designed both to make the marking require- 
ments capable of being enforced efficiently through 
the administrative machinery avaUable and to 
extend it at the same time to all cases where such 
marking ia proved to be necessary and in the in- 
terests of the public. 


Amsndmintofaes^ 9. In section 20 ci 

Act. after sub. 
sectioD the followiog 

sub-section shall be inserted, namely: 

(lA) The Central Government may 
make rules providing for the manner in 
which for the purposes of section 12 cotton 
yarn and cotton sewing or darning thread 
shall be marked with the particulars required 
by that section.” 


Amtr^mtntof^ 10. In section 18 I 
o7i«?l’ Customs Ac 

/ , . i878.— 

(a) in clause (e ), — 

T> l°r Kingdon 

British India and British Burma", in hot 

p^es where they occur, and for the word 

the United Kingdom or in British Indi 

^ .®h^ll be Substituted ; 

(»*; in sub. clause (ii), for the words “i 
the same language and character as th 

nnm{ («> ^Dd (iU) sbaU be re 

numbered as sub.clauses (Hi) and (iv) res 

pectively, and the following shall be insertei 
as Bub.clause (ii), namely: 

(ti) have not IwenconspiououBly markei 

SdS’ih Wholesale purchaser ii 

•waia of the piece, and , and 


( ii) in sub-clause ( iv) as so re-numbered, 
for the words and figures "Indian Factories 
Act, issi ” the words and figures "Factories 
Act, 1934" shall be substituted ; 

(c) after clause (g) the foEowiog clauses 
shall be added, namely : — 

“(h) goods which are required by a noti- 
fication under section 12A of the Indian 
Merchandise Marks Act, 1SS9, to have ap- 
plied to them an indication of the country 
or place in which they were made or pro- 
duced, unless such goods show such indica- 
tioD applied in the manner specified in the 
notification : 

(i) cotton yarn such as is ordinarily 
imported in bundles, if — 

(i) the bundle containing such yarn 
bos not been conspicuously marked with 
the name of the manufacturer, exporter or 
wholesale purchaser in India of the goods, or 

(ii) such bundle has not been conspi- 
cuoualy marked with an indication of the 
weight and the count of the yarn contained 
in it, in accordance with the rules made 
under section 20 of the Indian Merchandise 
Marks Act, 1889, and 

(Hi) the yarn has been manufactured 
beyond the limits of India, or 

having been manufactured within 
those limits, has been manufactured beyond 
the limits of British India in premises 
which, if they were in British India, would 
bo a factory as defined in the Factories Act. 
1994 ; 

(j) cotton sewing or darning thread, if 

/ i) the units in which the thread is sup. 
plied have not been conspicuously marked 
with the name of the manufacturer, expor- 
ter or wholesale purchaser in India of the 
goods, or 

(H) if each unit has not been conspi. 
cuoualy marked with an indication of the 
weight of thread contained in it and the 
grist number in accordance with the rules 
made under section 20 of the Indian Mer. 
obandise Marks Act. 1889, and 

(Hi) the thread has been manufactured 
beyond the limits of India, or 

lij^ving been manufactured within 
those limits, has been manufactured beyond 
the limits of Britieb India in premises 
which, if they were in British India, would 

he a factory as defined in the Factories Aot. 
1934. ’ 

Amendmenlo/sec- Bub-seotiou (3) 

iion 19A, Act Viij of section 19A of the Sea 
0 / 297S, Customs Aot, 1878 , 
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( a) for the words "British India,” in both 
places where they occur, the word “India” 
shall be substituted: 

(b) for the words "and in the same Ian- 
guage and character” the words "in the 
English language” shall be substituted. 


SubstiUdion of ^2. For section 478 of 
new seetion for sec- the Indian Penal Code 
/ton 478, Jci XLV tjjg following section 

shall be substituted, 

namely : — 

'478. For the purposes of this Code, the 

expression "trade mark” 
includes a trade mark 
registered under the Trade Marks Act, 1940, 


Trade mark* 


A. I.B. 

and any mark used in relation to goods for 
the purpose of indicating or so as to indicate 
a connexion in the course of trade between 
the goods and some person having the right 
to use the mark.' 

13. In section 480 of the Indian Penal 
Aviendment of sec- Code, for the words‘‘are 
i\m4S0, Act XLV the manufacture or mer. 
of 1860. chandise of a person 

whose manufacture or merchandise they are 
not” the following words shall be substi. 
tuted, namely : — 

"have a connexion in the course of trade 
with a person with whom they have not 
any such connexion” 
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Act No. Ill op 1941. 

The Petroleum (Amendment) Act. 1941. 
[Reed. G. G.'s assent on I7th aiarch 1941.] 

An Act further to amend the Petroleum Act, 1934. 


Whereas is expedient further to 
amend the Petroleum Act, 1934 , for the pur. 
pose hereinafter appearing ; 

It is hereby enacted as follows : — 

This Act may be 
called the Petroleum 
(Afneodment) Act, 1941 . 


2- For clause (c) of sub-section f'j) of 
Amendment of section 23 of the Petro- 
seciiDn23,ActXXX leum Act, 1934, the foU 
0/ lowing clause shall be 

substituted, namely: — 

*'(c) being the bolder of a licence issued 
under section 4 or a person for the time 
being placed by tbe holder of such licence 


in control or in charge of any place where 
petroleum is being imported or stored, or is 
under transport, contrayeoes any condition 
of such liceuce or suffers any condition of 
such licence to be contraveDed, or*’. 

Notes. — Cases bare occurred in which breaches 
of conditions of licecces hare been committed by 
agents, appointed by large oil companies, to be in 
charge of licensed premises batprosecutionsleunch- 
ed against such agents have failed on the ground 
that agents are not holders of Hcenees under the 
Act. The substitatioD of new clause (c) in 8. 23 of 
the Act, for the old, now makes agents liable for 
punishment for breaches of conditioDS of licences, 
which they commit or are privy to, without ireeiog 
licensees from liability lor breaches to which they 
are parties. (6ee Statement of Objects and Reasons.) 


Aci No. IV OF 1941. 


The Berar Laws Act, 1941. 

[Reed. G. G.'s assent on I7fch March 1941.] 
An Act to extend certain Acts to Berar. 


Whereas by orders made under the 
Indian (Foreign Jnrisdicfcion) Order in 
Council, 1902, the provisions of certain Acts 
in force in British India have from time to 
time been applied to, and are now, by virtue 
of such application, in force in, Berar : 

And whereas it is expedient that those 
^d certain other Acts should be extended 

and b^ by virtue of such extension, in 
force in, Berar : 


, Ifc is hereby enacted as follows 

‘be commenoement of Part II 
tfae^wmmentof IndU Act. 1936. on the 1st A; 

and^Oentral Provinces have b 
doem^ tc be one Governor's Provlnco and an 
passed after that date and expressed to extend 

extend 

primary object of the pr« 

<«?!? automatically 
pwSendTO mVtm* “ “y “oans of oneco 

•iM extend to and makeope 

before ° Berar, Central Acts pas 

e^snf'onS? ‘‘•“ O' 

frina tha while rimnltaneonsly na 

oiider in coancU by''?fea*5f 

operative in Betarf ^****** which those Aots ; 

J’ Act m 

Laws Act, 19 «. tbe Be. 

' (?{ S ®ball Mme into force on each ds 


2. (l) The Acts specified in the First 
Extension of eer- Schedule and so much of 
tain AeU to Berar. any Act specified in the 
Second Schedule as relates to matters with 
respect to which the Central Legislature 
has power to make laws are hereby extended 
to, and shall be in force in, Berar; and in 
any enactment so extended any reference 
by whatever form of words to subjects of 
His Majesty shall be deemed to inolude a 
reference to Berari subjects of His Exalted 
Highness the Nizam of Hyderabad, and not. 
^tbstandiog anything contained in clause 
{7) of section 8 of the General Clauses Act, 
1897. any reference to British India shall be 
tonstrued as a reference to British India 
and Berar. 


_ ( 2 ) The Acts specified in the Third Sche- 

ame shall be amended in the manner set 
forth m tbe second column of that Schedule. 


o. 


me appucation, if any, to Berar. made 
Cesser of oppJico- by order under the 

(Foreign Juris, 
diction) Order in Coun* 
oil, iw, of the Acts specified in the First 
«uMule, of so much of any Act specified in 
Schedule os relates to matters 
wfch respect to which the Central Legiala- 
Jure hu power to make laws, and of the 
Indian Cotton Cess Act, 1928, shall cease to 
have effect : 
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Provided that all appointments, delega* 
tions, notifications, orders, bye-laws, mles 
and regulations, which have been made or 
issued nnder, or in parsaance of, any pro- 
vision of any of the said Acts as applied to 
Berar by order under the said Order in 
Council, and which are in force at the com. 
mencement of this Act, shall be deemed to 
have been made or issued under or in pur- 
suance of the corresponding provision of 
that Act as now extended to, and in force in, 
Berar. 

i. For the removal of doubt it is hereby 
Removal of doubt, declared that the Acts 
specified in the Fourth Schedule have ceased 
to have effect and are repealed in Berar. 

THE FTRST SCHEDULE 
[See sections 2 (1) and 3.} 


Jets Extended to Berar. 


Year. 

Komber. 

Short Title. 

1850 

XIX 

The Apprentices Act, 1850. 

1850 

XXI 

The Caste DisabiUtlea BemoTa] 
Act. 1850. 

1855 

XIII 

The Indian Fatal Accidents 
Act. 1855. 

1856 

XI 

The European Deserters Act, 
1856. 

1856 

XV 

The Hindu Widows' Be-mar- 
riage Act, 1656. 

1860 

XLV 

The Indian Penal Code. 

1864 

m 

The Foreigners Act, 1664. 

1665 

III 

The Carriers Act, 1865. 

1866 i 

XXI 

The Natite Converta' Marriage 
Dissolution Act, 1866. 

1867 

XXV 

The Press and Registration of 
Books Act, 1867. 

1669 

IV 

The Indian Divorce Act. 

1872 

I 

The Indian Evidence Act, 1672s 

1872 

! m 

The Special Marriage Act, 1872. 

1872 

IX 

The Indian Contract Act, 1872. 

1672 

XV 

The Indian Christian Marriage 
Act. 1872. 

1873 

V 1 

The Government Savings Banks 
Act, 1673. 

1873 

X 

The Indian Oaths Act, 1878. 

1674 

IX 

The European Vagrancy Act, 
1874. 

1675 1 

IX 

The Indian Majority Act, 1876. 

1876 

1 

xvm 

The Indian Law Reports Act, 
1875. 

1876 

rx 

The Native Coinage Act, 1676. 

1877 

I 

The Specific Relief Act, 1877. 

1878 

vm 

The 8^ Customs Act, 1676. 

1878 

XI 

The Indian Arms Act, 1676. 

1879 

xvm 

The Legal Practitioners Act, 
1879. 

1861 

XXVI 

1 

The N^otiable Instruments Act, 
1861. 

1882 

n 

The Indian Trusts Act, 1882. 

1882 

xn 

The Indian Salt Act, 1882. 

1884 

IV 

The Indian Explosives Act, 18d4. 

1886 

m 

The Police Act, 1888. 


Year, i Number. 


Short Title. 


18S9 

1S90 

1890 

1691 

1898 

1901 

1903 

1903 

1904 

1905 

1906 
1908 

1908 

1906 

1908 

1908 

1909 

1910 

1911 

1911 

1912 

1913 

1913 

1914 

1916 

1917 

1917 

1918 

1919 

1920 

1920 

1920 

1920 

1920 

1920 

1921 

1922 

1922 

1922 


IT 

vm 

XI 

xvni 

V 
II 
VII 

XV 
VII 
IV 

m 

V 

VI 
IX 

XIV 

XVI 

IV 

IX 

II 

vm 

IV 

II 

m 

ra 

VII 

n 

xvm 

xxn 

xn 

V 

XIV 

XV 

xLvn 

XLvm 

XLIX 

xvin 

XI 

xn 


I The Indiau Mercbandiee Maths 
I Act. 1889. 

The Goardiaos and Wards Act 
I 1890. 

The Prevention of Cruelty to 
Animals Act, 1890. 

The Bankers' Books Evidence 
Act, 1891. 

The Code of Criminal Proce- 
dure, 1698. 

The Indian Tolls (Army) Act, 
1901. 

! The Indian W'otks of Defence 
1 Act. 1903. 

‘ The Indian Extradition Act, 
1903. 

The Ancient Monuments Pre- 
servation Act, 1904. 

The Indian Bailey Board Act, 
1905. 

The Indian Coinage Act, 1906. 
The Code of Civil Procedure, 
1908. 

The Explosive Substances Act, 
1908. 

The Indian Limitation Act, 
1908. 

The Indian Criminal Law 
Amendment Act. 1908. 

The Indian Registration Act, 
1908. 

The Whipping Act, 1909. 

The Indian Electricity Act, 1910. 
The Indian Patents and Dffiigne 
Act, 1911. 

The Indian Army Act, 1911. 
The Indian Lonaoy Act, 1912. 
The Official Tmstaes Act, 1913. 
The Administrator General’s 
Act. 1913. 

The Indian Copyright Act, 1914. 
The Indian Medical Degrees Act, 

1916. , 

The Motor Spirit (Duties) Act, 

1917. 

The Post Office Cash Certificates 
Act, 1917. . , 

The Bronze Coin (Legal Tender) 
Act, 1918. 

The Poisons Act, 1919. 

The Provincial Insolvency Act, 
1920« 

ThB ciiAritoble and Religions 
Trnste Act, 1920. 

The Indian Bed Cross Society 
Act, 1920. ^ ^ ^ 

The Imperial Bank of Indm 
Act, 1920. 

The Indian Territorial Force 
Act, 1920. 

The Auxiliary Force Act, IWOe 
The Maintenance Orders Bn* 
forcement Act, 1921. 

The Indian Income-tax Act, 
1922. 

The Indian Finance Act, 1922. 
The Indian States (PwtoUoii 

agamstDisafiection)Act, lS«i. 
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THE PIfiST SCHEDULE— conti. 


Year. 

Number. 

1923 

IV 

1923 

V 

1923 

VUI 

1923 

xxni 

1924 

VI 

1925 

XXXIX 

1926 

XI 

1926 

XVI 

1926 

XXI 

1926 

XXXVIII 

1829 

7II 

1929 

XIX 

1930 

11 

1930 

lU 


Short Title. 


1930 

1930 

1930 
1981 

1931 

1931 

1981 

1932 

1932 

1982 

1982 

1933 
1933 

1933 

1983 

1938 

1931 

1984 

1931 

1931 

1931 

1931 

1981 

1931 

1931 


xvin 

. XIX 
XXIV 


XVI 

XXIII 

IX 

XI 

XU 

XIII 

XXIII 

II 

VII 

xvn 

xxvn 

u 

viir 

IX 

XI 

XIV 

XVI 

XX 

XXII 

XXUI 


The lodiaa Mines Act, 1923. 
The Indian Boilers Act, 1923. 
The Workmen's Oompensation 
Act, 1928. 

The Legal Practitioners 
(Women) Act, 1923. 

The Criminal Tribes Act, 1921. 
TheIo<Ban Soccession Act, 1926. 
The Promissory Notes (Stamp) 
Act, 1926. 

The Indian Trade Unions Act, 
1926. 

The Legal Practitioners (Fees) 
Act, 1926. 

The Indian Bar Councils Act, 
1926. 

The Trade Disputes Act, 1929. 
The Child Marriage Restraint 
Act, 1929. 

The Dangerons Drugs Act, 1930. 
The Indian Sale of Goods Act, 
1930. 

The Silver (Excise Duty) Act, 

1930. 

The Indian Compazues(Amend* 
msnt) Act, 1930. 

The Indian Lao Cess Act, 1980. 
The Indian Finance Act, 1931. 
The Indian Finance (Supple- 
mentary and Extending) Act, 

1931. 

The Provisional' OoUeotion of 
Taxes Act, 1931. 

The Indian Press (Emergency 
Powers) Act, 1931, 

The Indian Partnership Act 

1932. 

The Public Suits VaUdatlon 
Act, 1932. 

The Foreign Relations Act, 1982. 
The 8agarIadaatty(Proteotion) 
Act, 1932. ' 

The Oriminal Law Amendment 
Act, 1932. 

The Children (Pledging of Lab- 
onr) Act, 1983. 

The Indian Finance Act, 1938 

A t°1988 Telegraphy 

The Indian Medical Conncil 
Act, 1933. 

The Reserve Bank of India Aot, 
1984. 

The Khaddar(NamePcoteoUon) 

Aot, 1931. 

Indian Finance Aot, 1984 

* (Protection) 

1934« 

Tho^MatohesiExoise Duty) Act, 

Air Aot. 

^e ^dian Aircraft Aot, 1984. 

IJghtem (Ex- 
die Duty) Act, 1984. 


Year. 

Number. 

Short Title. 

1934 

1 XXV 

The Factories Act, 19S4. 

1934 

XXXI 

The Iron and Steel Duties Act, 
1934. 

1934 

XXXII 

The Indian Tariff Act, 1934. 

1935 

• % 

The Indian Finance Act, 1935. 

1936 

% # 

The Indian Finance Aot, 1986. 

1936 

ni 

The Parsi Marriage and Divorce 
Act, 1930. 

1936 : 

IV 

The Payment of Wages Act, 
1986. 

1936 

XIV 

The Geneva Convention Imple« 
mentiog Act, 1936. 

1937 

I 

The Agricultural Produce (Grad- 
ing and Marking) Act, 1937. 

1937 

VI 

The Arbitration (Protocol and 
Convention) Act, 1937. 

1937 

• • 

' The Indian Finance Act, 1937. 


THE SECOND SCHEDULE. 

(5ee sectioDS 2 ( 1 ) aod 3.] 
Acts partially extended to Berar. 


Year. 


Number. 


1348 

1860 

1860 

1866 

1870 

1871 
1881 

1882 

1886 

1866 

1886 

1890 

1890 

1890 

1896 

1897 

1897 

1897 

1898 

1899 
1899 

1918 

1914 

1916 

1917 

1918 
1980 
1990 


V 

xn 

xxxvn 

XXIV 

vu 

xxni 

XI 

IV 

xin 

VI 

XI 

I 

v: 

IX 
XV 

in 

X 

XIV 

VI 

n 

IV 

vn 

IX 

XV 

V 

u 

X 

XXXIX 


Short Title. 


The Indian Slavery Aot, 1843. 
The Public Accountants’ De- 
fault Aot, 1660. 

The Public Servants (Inquiries) 

Aot, 1860. 

The Penal Servitude Act, 1866. 
The Court.fees Act, 1870. 

The Pensions Aot, 1871. 

The Municipal Taxation Aot. 
1881* 

of Piopartj Act, 

^elDdiaE Telegraph Act, 1886 • 
The Birtbfi, Deaths and Marri* 
ages Registration Aot, 1886. 
^Jolodian Tramways Aot, 1886. 
The Rerenue Recovery Aot, 1890. 
The Charitable Endowments 
Act, 1890. 

The Indian Railways Aot, 1890. 
The Crown Grants Act, 1896. 
Epidemic Diseases Aot, 

xo? I . 

The General Clauses Aot, 1897. 
ladlan Short Titles Aot, 

lodi. 

Thelndian PostOffioe Act.l89S. 

The Indian Stamp Aot, 1899. 

The Government BuUdlngs Aot. 

ThoIndisnOompanias Aot, 1918. 
The Local Authorities Loans 
Aot, 1914, 

The Hindu Disposition of Pro- 
perty Aot, 1916. 

ThaD^truotlon of* Records Aot, 

1917a ' 

The Cinematograph Aot, 1918. 
The IntUan Seoorltles Aot, 1920. 
The Indian Eleelions OSenoM 
and Inquiries Act, 1990. 
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THE SECOND SCHEDULE — concld. 


Year. 

1 Numk^er. | 

Short title. 

1923 

III 

The Cottou Transport Act. 1923. 

1923 

XIX 

1 

The Indian Official Secrets Act. 
1923. 

1924 

1 

XUI 

The Indian (Specified Instru- 
ments) Stamp Act. 1924. 

1925 

IV 

The Indian Soldiers (Litigation) 
Act, 1925. 

1925 

XII 

The Cotton Ginning and Press- 
ing Factories Act. 1925. 

1925 

1 XIX 

The Provident Fun^ Act. 1925. 

1927 

XVI 

The Indian Forest Act. 1927. 

1923 

xn 

The Hindu InhoritaDce (Re- 
moval of Disabilities) Act. 
1926. 

1929 

II 

The Hindu Law of Inheritance 
(Amendment) Act. 1929. 

1930 

. XXX 

1 

The Hindu Gains of Learning 
Act. 1930. 

1936 

V 

The Decrees and Orders Vali- 
dating Act. 1996. 


THE THIRD SCHEDULE. 


[See seebion 2 (2)."^ 


Acts Amended. 

Name of Act. > 

Amendments. 


The Code of lo section 7 and in rule 1 of 
Civil Procedure* Order L in the First Schedule,^ 
1909 (Act V of (<x) after the figures "1687” 
190S). the words and figures "or under 

the Berac Small Causa Courts 
\ Law. 1905” shall bo inserted, and 
(b) for the words "under that 
Act” the words "under the said 
Act or Law” shall be substituted. 

The Indian In Article 161 of the First Scbe* 
L i tn i t ation dule, the word "Provincial/* in 
Act. 1908 (IX both places where it occurs, shall 
of 1906). be omitted, and after the words 

"Small Causes.’* where they occur 
I for the first time, the brackets 
^and words "(other than a Presi- 
dency Small Cause Court)” shall 
' be inserted. 


THE FOURTH SCHEDULE. 
(Sec section 4.) 

Acts which have ceased to have effect 
and are repealed in Berar. 


Year. 

Number. 

Short title. 

1841 

XIX 

1 

The Succession (Property Pro- 
tection) Act. 1841. 

1847 

XX 

The Indian Copyright Act, 
1847. 

1860 

IX 

The Employers and Workmen 

1 (Disputes) Act, 1860. 

1865 

X 

The Indian Succession Act, 
1665. 

1865 

XXI 

The Parsi Intestate Succession 
Act, 1865. 

1881 

V 

The Probate and Administra- 
tion Act, 1881. 

1881 

VI 

The District Delegates Act, 

, 1681. 

1889 

VII 

The Succession Certificate Actp 
1889. 

1911 

XII 

The Indian Factories Act, 
1911. 

1912 

V 

The Provident Insurance Socie- 
ties Act, 1912. 

1912 

1 

The Indian Life Assurance Com- 
panies Act, 1912, 

1914 

Yin 

1 

The Indian Motor Vehicles Act, 
1914. 

1919 

X 

The Excess Profits Duty Act, 
1919. 

1923 

X 

The Indian Paper Currency Act, 
1923. 

1926 

XIX 

The Indian Finance Act, 1926- 

1927 

i ^ 

The Indian Finance Act, 
1927. 

1928 

1 

XX 

The Indian Insurance Compa- 
nies Act, 1928. 

1929 

X 

The Indian Census Act, 1929. 

1933 

1985 

xin 

• » 

The Safeguarding of Industries 
Aot, 1938. 

The Criminal Law Amendment 
Act. 1935. 

The Italian Loans and Credits 
Prohibition Act, 1936. 

1936 

1 

I 


Aot No. V OF 1941. 

The Assam Rifles Aot, 1941. 

[Reed. G. G.’s assent on I7th March 1941.] 

An Act to provide for the regulation of and the maintenance of discipline 

in the Assam Rifles. 


■Whereas it is expedient to provide for 
the regulation of and the maintenance of 
discipline in the Assam Bifles; 

It is hereby enacted as follows : — ■ 

2^otes. The Assam Rifles which is a Civil Irre- 

golar Force was upto this time regulated by the 
Assam Rifles Act, 1920, an Aot of Local Legisla- 
ture. On the inaguration of the 19S7 constitu. 
tioD, it was adopted as provincial Act on the 


assumption that Assam Rifles were a mUitary or 
Armed Police Force maintained by the Provincial 
Government and therefore included in entry 8 in 
list 2 of the 7th Schedule of the Government of 
India Aot, 1986. Since Ist April 1987 the financial 
arrangements are that the whole cost of the force 
is shown initially in the tribal area budget of the 
External Affairs Department with a rewyery from 
the Province of Assam of a portion of the wsc. 
But this arrangement was found to be anomalons 
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in practice. It was therefore decided that the force 
was dassifiabJe as ‘‘an armed force raised iu India 
bj the Crown “ under entry 1 in cbe Federal Legts> 
lative List. The present Act now provides for the 
enrollment, maintenance and dicipline of the force 
as a central force. The Act is in main a re-enact- 
ment of the old Provincial Act. 

Short iitU.ezleni 1. (1) This Act may 
cud applieaiion. be called the Assam 


Rifles Act, 1911. 

(5) It extends to the whole of Assam 
and applies to all members of the Assam 
Rifles wherever they may be serving. 

2. In this Act, unless there is anything 

Definitions. repugnant in the sub- 

ject or context, — 

active service" means service at 
outposts, or against hostile tribes or other 
persons in the fleld ; 

(2) "Commandant" or "Assistant Com- 
mandant " means a person appointed by the 
Central Government to be a Commandant 
or an Assistant Commandant of the Assam 
Rifles : 

(3) “District Magistrate" includes a De- 
puty Commissioner, the Superintendent of 
the Lusbai Hills, the Political Agent io 
Manipur and the Political Officer of the 
Sadiya and of the Balipara Frontier Tracts; 

(i) "rifleman" means a person appointed 
as such under section 4 after be has signed 
the statement in the Schedule in accordance 
with the provisions of sub-section (2) of 
section 4, and includes a rifleman appointed 
under the Assam Rifles Act, IJBO, and a 
Military Police Officer appointed under the 
Eastern Bengal and Assam Military Police 
.\ct, 1912 ; 

(6) "superior officer" means, in relation 
to any rifleman, — 

(a) ^ an officer of a higher class than, or 
of a higher grade in the same class as, him- 
self, and 

(b) any Assistant Commandant or Com- 
mandant ; 

(6) the expressions "reason to believe,” 
criminal force." “assault.” "fraudulently" 
and "voluntarily causing hurt" have the 
meanings assigned to them respectively in 
the Indian Penal Code. 


3. General superintendence and contro 
General euperin^ of the Assam Rifles sbal 
Un^nctand control be exercised by sod 

tu P®raoQ or authority ai 

the Central Government may appoint ii 

this behalf, and. in the exercise of sue! 
sapenntendence and control, the person oi 
authority so appointed ahaU be governed 
such rules and orders as tbeOentral Govern 
ment may make in this behalf. 


4, (1) The appointment of all riflemen 
.ipjjoiHimeni and shall rest with the Com- 
discharge. mandant. 

( 2) Before any person is appointed to be 
a rifleman, the statement in the Schedule 
shall be read and if necessary explained to 


him in the presence of a Magistrate, Com- 
maudant or .Assistant Commandant, and 
shall be signed by him in acknowledgment 
of its having been so read to him. 

(3) A rifleman shall not be entitled to 
be discharged except in accordance with 
the terms of the statement which be has 
signed under this Act or nnder the Assam 
Rifles Act, 1920. 

S. There may be all or any of the follow- 
ing classes of riflemen, 
who shall take rank in 


Classes and rank. 


the order mentioned, namely 

<i) Subadars-Major, 

(ii) Subadars, 

(iii) Jemadars, 

(iv) Havildare-Major, 

(v) Havildars, 

(vi) Naiks, 

(vii) Buglers and riflemen, 

and such grades in each class as the Central 
Government may from time to time direct, 

Heinous of feyices. 6. A rifleman who — 

(a) begins, excites, causes or joins in any 
mutiny or being present at any mutiny does 
not use his utmost endeavours to suppress 
it, or knowing or having reason to believe 
in the existence of any mutiny does not 
without delay ^ve information thereof to 
bis Commanding or other superior officer: or 

(b) uses, or attempts to use, oriminal force 
to, or commits an assault on, his superior 
officer, knowing or having reason to believe 
him to be such, whether on or off duty; or 

(c) shamefully abandons or delivers up 
any garrison, fortress, post or guard, which 
is committed to bis obarge or which it is 
his duty to defend; or 

(d) in the presence of an enemy or of 
any person in arms against whom it is his 
duty to act, shamefully casts away his arms 
or his ammunition, or intentionally uses 
words or any other means to induce any 
other rifleman to abstain from acting against 
the enemy, or to discourage any other rifle- 
man from acting against the enemy ; or 

(e) directly or indirectly holds correspon- 
dence TOth, or communicates intelligence to, 
or assists or relieves any person in arms 
agaiMt the State, or omits to discover im- 
mediately to his Commanding or other 
superior officer any such correspondence or 
communications coming bo his knowledge; or 



so Acts 

(f) directly or iodirectly assists or re. 
lieves with money, victuals or ammunition, 
or knowingly harbours or protects, any 
enemy or person in arms against the State; 
or who, while on active service, 

(q) disobeys the lawful command of his 
superior officer; or 

(h) deserts or attempts to desert the 
service; or 

being a sentry, sleeps upon his post, 
or quits it without being regularly relieved 
or without leave; or 

( }) leaves his Commanding Officer, or his 
post or party, to go in search of plunder; or 

(k) quits bis ^ard, picquet, party or 
patrol without being regularly relieved or 
without leave; or 

(l) uses criminal force to, or commits an 
assault on, any person bringing provisions 
or other necessaries to camp or quarters, or 
forces a safeguard, or breaks into any house 
or any other place for plunder, or plunders, 
destroys or damages any property of any 
kind; or 

(m) intentionally causes or spreads a false 
alarm in action or in camp, garrison or 
quarters ; 

shall be punished with transportation for 
life, or with imprisonment which may ex- 
tend to fourteen years, or with 0 ne which 
may extend to five hundred rupees, or with 
both such imprisonment and fine. 

Other offences in- 

cludingacisprejudi- 7 . A rifleman who— 

c%al to gooaoraerand 

diacipline. 

(a) is in a state of intoxication when on 
or detailed for any duty, or on parade, or 
on the line of march; or 

(b) strikes, or forces or attempts to force, 
any sentry; or 

( c) being in command of a guard, picquet 
or patrol, refuses to receive any prisoner 
duly committed to bis charge, or, whether 
in such command or not, releases any pri- 
soner without proper authority or negli- 
gently suffers any prisoner to escape; or 

(d) being deputed to any guard, picquet 
or patrol, quits it without being regularly 
relieved or without leave; or 

( e) being in command of a guard, picquet 
or patrol, permits gambling or other be- 
haviour prejudicial to good order and dis- 
cipline; or 

( f) being under arrest or in confinement, 
leaves his arrest or confinement before he is 
set at liberty by proper authority; or 

(g) is grossly insubordinate or insolent 
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to his superior officer in the execution of his 
oflSce; or 

(h) refuses to superintend or assist in the 
making of any field work or other military 
work of any description ordered to be made 
either in quarters or in the field; or 

(i) strikes or otherwise ill-uses any rifle- 
man subordinate to him in rank or posi. 
tion; or 

(}) being in command at any post or on 
the march and receiving a complaint that 
anyone under his command has beaten or 
otherwise maltreated or oppressed any per- 
son, or has committed any riot or trespass, 
fails, on proof of the truth of the complaint, 
to have doe reparation made as far as pos- 
sible to the injured person and to report the 
case to the proper authority; or 

(k) designedly or through neglect in- 
jures or loses or fraudulently or without 
doe authority disposes of his arms, clothes, 
tools, equipment, ammunition, accoutre- 
ments or other necessaries, or any such 
articles entrusted to him or belonging to 
any other person; or 

(l) malingers, feigns or produces disease 
or infirmity in himself, or intentionally 
delays bis cure, or aggravates his disease 
or infirmity; or 

( m) with intent to render himself or any 
other person unfit for service, voluntarily 
causes hurt to himself or any other per- 
son ; or 

(n) commits extortion, or without proper 
authority exacts from any person carriage, 
porterage, or provisions; or 

(o) designedly or through neglect kills, 
injures, makes away with, ill-treats or loses 
his horse, or any animal used in the public 
service ; 

or who. while not on active service, — 

(p) disobeys the lawful command of bis 
superior officer; or 

(q) plunders, destroys or damages any 
property of any kind; or 

(r) being a sentry, sleeps upon his post, 
or quits it without being regularly relieved 
or without leave; or 

(s) deserts or attempts to desert the ser- 
vice; or 

(t) neglects to obey any battalion or 
other orders, or commits any act or omis- 
sion prejudicial to good order and discipline, 
such act or omission not constituting an 
offence under the Indian Penal Code or 
other Act in force in Assam, 

fl bftll be punished with imprisonment for a 
term which may extend to one year, or 
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with fioe ^hich roay extend to bwo hondred 
rupees, or with both. 

8« (1) A District Magistrate or a Com* 

Elinor offences raandant, or subject to 
ojid punishmeyiis, fche control ot the Com* 
mandaot, an Assistant CommandaDt, or sub* 
ject to the control of the Commaudaut an 
officer not below the rank of a Jemadar 
commaDdiDg a separate detachment or an 
outpost or in temporary command at the 
headqnarters of a District during the 
absence of the District Magistrate, Com* 
mandant and Assistant Commandant, may, 
without a formal trial, award to any rifle- 
man below the rank of a Naik, who is sub- 
ject to his authority, any of the following 
punishments for the commission of any 
petty offence against discipline, which is 
not otherwise provided for in this Act, or 
which is not of a sufficiently serious nature 
to call for prosecution before a criminal 
Court, that is to say, 

(a) imprisonment in the Quarter Guard, 
or such other place as may be considered 
suitable, for a term which may estend to 
twenty.eight days when the order is passed 
by a District Magistrate or a Commandant 
or to seven days when it is passed by any 
other officer ; 

(b) punishment drill, extra guard, fatigue 
or other duty, not exceeding twenty-eight 
days in duration, with or without confine- 
ment to lines ; 

fcj forfeiture of pay and allowances for 
^ ^riod not exceeding twenty- eight days. 

(2) Any of the punishments specified in 
BUD- section fij may be awarded separately 
or in combination with any one or more of 
the others, but no award or awards inclod. 
iDg imprisonment and confinement to lines 
shall exceed twenty.eight consecutive days. 

9. Any rifleman sentenced under this Act 

m^ed from the Assam Riaes he may, if 

mS. 5 ^ M the Coart or 

Magistrate may consider euitabie. 

10. A Commandant or Assistant Com. 

0 / mandant shaU be enti. 

^ ^ *^*10 privilegeg 
whioh a police office? 

and 4B T» V . Mder sections ' 43 
“ A"*. 1861, MOtdon IM of 
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the Indian Evidence Act, 1872, and any 
other enactment for the time being in force. 

11» For the purposes of sections 128, 130 

Members of the Code 

Assatn Rifles (o be of Criminal Procedure, 
deemed part of His 1898, a Commandant, 
HajeUt/s Army for Assistant Commandant, 

g^badar.Major. Saba: 
dar or Jemadar of the Assam Rifles shall be 
deemed to be an officer, a Havildar-Major, 
Havildar or Naik shall be deemed to be a 
non-commissioned officer and a bngler or 
rifleman shall be deemed to be a soldier of 
His Majesty’s Army. 

Noles—Thia section is adopted from S. 32of the 
Auxiliary Porw Act to define the legal position of 
the Assam Bifles ae a central force not formine 

Military forces in matters 
dealt with by Chap. IX of the Criminal Procedure 

vOCI6» 

12« The Central Government may, as re- 

Power 0/ Central 

Oovernment lomake orders and 

rules. rules consistent with 

this Act, as it thinks 
expedient, relative to the several matters 
respecting which the Inspector.Qeneral of 
Police, with the approval of the Provincial 
Government, may. as regards the Police 
iorM frame orders and rules under section 
12 of the Police Act, v of 1861 . 

13. The Assam Rifles Act, 1920 , shall 

Ceiser of A&jam 00^6 to apply to the 
Act I of mo and Assam Rifles and to 

riflemen, and all rifle. 

aball, on the com- 
mencemenb of this Act. 
^se to be police officers under the Police 
-Act, V of 1861. 


THE SCHEDULE. 
Statement. 

[Sec sections 2 (4) and 4 ( 2 ),^ 

5 « years 

Ion K in the Assam Rjfleg 

you have the option of extending the term 

of yonr service in the Assam Rifles indefl. 
nitely, w long as the Commandant is satis, 
fled with yonr services, or of claiming your 
d^oharge at any time, making yourapplica. 

^ * Commandant of tho 
^ Magistrate of the 

fc«n * granted your discharge after 
two months from the date of yonr ap! 
phoation, unless you are on active serviw 
or unleas your discharge -wouia cause the 
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vacancies in the Assam BiSes to exceed 
ODe.teath of the saactioned strength. In 
either of the above cases you must continue 
to serve in the Assam Bides until the objec- 
tion is waived by competent authority or 
removed. 

2. On your enlistment, appointment or 
training as a musician (piper, drummer, or 
bandsman), bugler, signaller, writer, soldier, 
clerk, bavildar, compounder or as an artificer 
(armourer, mochi, carpenter, stone-mason, 
or motor driver) you must, in spite of the 
provisions of paragraph 1 above, serve in 
the Assam Bifies for eight years from the 
date of your enlistment or the completion 
of your training, as the case may be. 

3. On your deputation for a specialist 
course at an Army Training Centre you 
must sign an undertaking, before leaving 
the battalion to proceed on the course, that 
you will not, in spite of the provisions of 
paragraph i above, apply for discharge 
during the four years following your atten- 
dance at the Army Training Course. 

4. On your deputation to the Educa- 
tional or Veterinary Course you must sign 


A. I.R, 

an undertaking, before leaving the battalion 
to proceed on the Course, that you will not, 
in spite of the provisions of paragraph i 
above, apply for discharge during the eight 
years following your attendance at the 
Course. 

5. In the event of your re-enlistment 
after you have been discharged, you wiU 
have no claim to reckon for pension or any 
other purpose your service previous to your 
discharge. 

Signature of rifleman in 1 
acknowledgment of ! 
the above having been 
read to him j 

. A.’ B.’ 

Signed in my presence ' 

after I had ascer. 
tained that A. B. 
understood the pur- 
port of what he 

signed. J 

“C. D." 

Magistrate, Commandant or 
Assistant Commandant. 


Act No. VI of 1941. 

The Indian Railways (Amendment) Aot, 1941. 

[Seed. G. G.’s assent on I7th March 1941.] 

An Act further to amend the Indian Railways Act, 1890. 


Whereas it is expedient further to 
amend the Indian Bailways Act, 1690, for 
the purposes hereinafter appearing ; 

It is hereby enacted as follows ; — 


Notea — Experience has shown that the pro- 
visions of the Indian Bailways Act relating to 
ticketlese travellers are insufficiently deterrent. The 
object of this Amending Act is to remedy this 
defect by providing more appropriate penalties. (See 
Statement of Objects and Reasons.) 


1. This Act may bo called the Indian 

Short title. ^ilways (Amendment) 

Act, 1041. 


2. (1) Section GS o{ the Indian Railways 
Amendment of 

section 68, Act IX ferred to as the said 
of 1890. Act), shall be renum- 

bered as sub-section ( 1) of that section and 
in the said section as so re-numbered after 
the word "enter” the words “or remain in” 
shall be inserted. 

(2) To the said section as so re-numbered 
and amended the following sub-section shall 
be added, namely : . . 

"(2) A railway servant when granting 


the permission referred to in sub-section (1) 
shall ordinarily, if empowered in this behalf 
by the railway administration, grant to the 
passenger a certificate that the passenger 
has been permitted to travel in such carriage 
upon condition that he subsequently pays 
the fare payable for the distance to be 
travelled.” 

Sub-seotion (2) was added on the recom- 
mendation of the Select Committee. 


3, (1 ) Section 112 of the said Act shall 
a/ be re-numbered as sub- 

eciion 222s Act IX section (1) of 6b at 
tf 2890. section and in the sub- 


section as so re-numbered — 

(a) in clause (a), for the words and 
figares **in contravention of section 6S any 
carriage on a railway’* the words and 6gurM 
“or remains in any carriage on a railway in 
contravention of section 68” shall be aubsti* 

toted ; and . 

(b) after the words “shall be punished 

the words “with imprisonment for a^term 
which may extend to three months or shall 
be inserted. • . i • 



1941 


ACT NO. 6 OP 1941 


(2) To tbes&idsectioDasso re-DQmbered 
aod amended the following sub. section shall 
be added, namely 

*^(2) Notwithskanding anything contain- 
ed in section 65 of the Indian Penal Code, 
the Court, convicting an offender under this 
section may direct that the offender in de- 
fault of payment of any fine inflicted by the 
Court, shall suffer inaprisonment for a term 
which may extend to three months.'* 

section liable/ IX section 113 of the 

of 1890. said Act, — 

( a) for 8ub.s8ction (3) the following sub- 
section shall be substituted, namely : 

(3) The excess charge referred to in sub* 
section (1) and sub-section (2) shall be a 
sum equivalent to the amount otherwise 
payable under those sub-sections, or eight 
annas, whichever is greater ; 

Provided that where the passenger has 
immediately after incurring the charge and 
before being detected by a railway servant 
notified to the railway servant on duty with 
the train the fact of the charge having been 
incurred, the excess charge shall be one- 
sixth of the excess charge otherwise payable 
calculated to the nearest anna, or two annas, 
whichever is greater r 
Provided further that if the passenger has 
with him a certifi^te granted under sub- 
section (2) of section 68, no excess charge 
shall be payable*'; 

(b) in sab.secfcion (4). for the words 
begiDQing with the sum payable by him 
shall and ending with “be paid to the rail- 

ZTi following words 

ehul be substituted, namely 

any railway servant appointed by the 
wilway admmiatration in this behalf may 
apply to any Magistrate of the firet or second 
claw for the recovery of the sum payable 

Magistrate if 

satiBBed that the sum is payable shall order 
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it to be so recovered, and may order that 
the person liable for the payment shall in 
default of payment suffer imprisonment of 
either description for a term which may 
extend to one month. Any sum recovered 
under this sub-section shall, as it is recover- 
ed, be paid to the railway administration." 

r . S. After section llS of 

sect^Jn 3 A°L’Aa said Act the foUow- 
IX of 1890. ing section shall be in- 

serted, namely : 

“113A. Any parson who, without having 

Power to remove obtained the permission 
persona from rail- of a railway servant, 
wap carriage. travels or attempts to 

travel in a carriage without having a proper 
pass or ticket with him, or in a carriage of 
a higher class than that for which he has 
obtain^ a pass or purchased a ticket, or in 
a carriage beyond the place authorized by 
bis pass or ticket, or who being in a carriage 
fails or refuses to present for examination or 
to deliver up his pass or ticket immediately 
on requisition being made therefor under 
sectioned, may be removed from tbo carriage 
by any railway servant authorized by the 
railway administration in this behalf or by 
any other person whom such railway ser- 
vant may call to his aid, unless he then and 
there pays the fare and the excess charge 
which he is liable to pay under section iis: 

Provided that nothing in this section shall 
be deemed to preclude a person removed 
frorn a carriage of a higher class from con. 
tinuing his iourney in a carriage of a class 
for which ho holds a pass or ticket : 

Provided further that women and children, 
If unaccompanied by male passengers shall 
nob be 80 removed except either at the sta. 
tion a6 which they hrst enter the train or 
at a junction or terminal station or station 
at the headquarters of a civil district and 
only between the hours of 6 a.m. and 6 P.u 


Act No. VII of 1941. 

The Indian Finance Act, 1941 . 

io/ixt^ duiv on “»^ch 1941.] 

thread leuabU under the IndUn A./ on ar<»/Wai silk yam and 

under the /ndion Poi4 Office Act im to postage 

Ifl41 Acls/6 & 6 *«> Act. 1934. to vary the rate of the exL du^ 
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OD mechanical lighters leviable ucder the 
Mechanical Lighters (Excise Duty) Act, 1934, 
to vary the rate of the duty on artificial silk 
yarn and thread leviable under the Indian 
Tariff Act, 1934, to fix maximum rates of 
postage under the Indian Post Office Act, 
1893, to fix rates of income-tax and super-tax 
and to continue the charge and levy of excess 
profits tax and fix the rate at which excess 
profits tax shall be charged ; 

It is hereby enacted as follows : — 

Notes The object of the Act is to contioue for 

a further period of one year the existing rate of salt 
duty, the present inland postage rates and the pre- 
sent rates of income-tax and super-tax, to increase 
the rates of duty on matches, mechanical lighters, 
artiScial silk yarn and thread, to increase the cen- 
tral surcharge on taxes on income to 33^ per cent, 
and to fix the rate of excess profits tax at fifif per 
cent. 

Short title and ei. 1. (1) This Act may 
lent. be called the Indian 

Finance Act, 1941. 

(2) It extends to the whole of British 
India. 

2. The provisions of section 7 of the Indian 

Salt Act, 1882 , shall, in 
Fixation of Salt ^ ^ jjjgy gQable the 

Central Government to 
impose by rule made nnder that section a 
duty on salt manufactured in, or imported 
into, any part of British India, be construed 
as if, for the year beginuiug on the 1st day 
of April, 1941, they imposed such duty at the 
rate of one rupee and four auuas per mauud 
of eighty-two and two-seveutbs pounds 
avoirdupois of salt manufactured in, or im- 
ported by laud into, any such part, aud such 
duty shall, for all the purposes of the said 
Act, be deemed to have been imposed by 
rule made under that section. 

3. For section 4 of the Matches (Excise 
Excise Duly on Duty) Act, 1934, the fol- 

ifatches. lowing section shall be 

substituted, namely : — 

“4. The duty payable under section ashall 
be levied at the following rates, namely 
(a) on matches in boxes or booklets con- 
taining on an average not more than eighty — 
(i) if the average nnmber is forty or less, 
at the rate of two rupees per gross of boxes 
or booklets, 

(it) if the average number is more than 
forty, but not more than sixty, at the rate 
of three rupees per gross of boxes or book- 
lets, and 

(Hi ) if the average nnmber is more than 
sixty, at the rate of four rupees per gross of 
boxes or booklets ; 


A.I,B. 

(b) on all other matches, at such rate as- 
the CJentral Government may prescribe.” 

4. In section 3 of the Mechanical Lighters 

Excise Duty on (Excise Duty) Act, 1934, 

Mechanical Lighters, for the words “one rupee 
and eight auuas” the words “three rupees” 
shall be substituted. 

5. Id the First Schedule to the Indian 

Tariff Act, 1934, iu Item 
No. « M for the ent^ 
and Thread. 25 per cent, ad valorem 

or 3 annas per lb., which- 
ever is higher” in the fourth column the fol. 
lowing entry shall be substituted, namely:— 

”25 per cent, ad valorem or 5 annas per lb., 
whichever is higher.” 

6. For the year beginning on the 1 st day 

Inland Postage of April 1941, the Sohe* 

rates. dule contained in the 

Schednle to this Act shall be inserted in 
the Indian Post Office Act, 1898, as the First 
Schedule to that Act. 

Income-tax and 7. (1) Subject to the 
Super-tax. provisions of sub.sec. 

tions (2) aud (3) — 

(a) income-tax for the year beginning on 
the 1 st day of April 1941, shall be charged at 
the rates specified in Part 1 of Schedule II 
to the Indian Finance Act, 1939, increased 
in each case by a surcharge for the purposes 
of the Central Government amounting to 
one-third of each sneb rate : 

(b) rates of super-tax for the year begin- 
niug OD the 1 st day of April 1941, shall, for 
the purposes of section 65 of the Indian 
Income-tax Act, 1922, be the rates specified 
iu Part n of Schedule II to the Indian 
Finance Act, 1939, increased — 

(i) in the case of the rate applicable to a- 
connpany, by a surcharge amoanting to one. 
third of that rate, and 

(ii) in the case of every other rate, by a 
Buicbarge for the purposes of the Central 
Government amounting to one-third of each 

such rate ; . . 

Provided that in the case of an association, 
of persons being a co-operative society, other 
than the Sanikatta Saltowners’ Society in 
the Bombay Presidency, for the time being 
registered under the Co-operative Societies 
Act, 1912, or nnder an Act of the Provin- 
cial Legislature governing the registration 
of Co-operative Societies, the rates of super- 
tax for the year beginning on the ist day of 
April 1941, shall be the rates of suiwr-tax 
specified in the proviso to clause (b) 
sub.section (1) of section 7_of the Indi^ 
Finance Act, 1940, increased in each case b? 
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a surcharge for the purposes of fche Cen- 
tral Government amounting to one- third of 
each such rate. 

( 2 ) Id making any assessment for the year 
ending on the Slst day of March, 1942, — 

{a) where the total income of an asses- 
see, not being a company, includes any in. 
come chargeable under the head “Salaries” 
or under the head "Interest on Securities” 
or any income from dividends in respect of 
which he is deemed under section 49B of 
the Indian Income-tax Act, 1922, to have 
paid income-tax imposed in British India, 
the income-tax payable by the assesses on 
that part of his total income which consists 
of such inclusions shall be an amount bear- 
ing to the total amount of income-tax pay- 
able according to the rates applicable under 
the operation of the Indian Finance Act, 
1940, read with sub-section ( 1 ) of section 3 
of the Indian Finance (No. 2) Act. 1940, on 
his total income the same proportion as the 
amount of such inclnsions bears to hie total 
income ; 

(b) where the total income of an assesses, 
not being a company, includes any income 
changeable under the bead "Salaries” on 
which snper-taz has been or might have 
been deducted under the provisions of sub. 
section (2) of section is of the Indian 
Income-tax Aot, 1922, the super-tax payable 
by the assessee on that portion of his total 
income which consists of suoh inclusions 
shall be an amount bearing to the total 
amount of super-tax payable according to 
the rates applicable under the operation of 


the Indian Finance Act, 1940, read with sub- 
section ( 1 ) of section 3 of the Indian Fin- 
ance (No. 2) Act, 1940, on his total income 
the same proportion as the amount of such 
inclusions heaj^ to his total income. 

( 3 ) In cases to which section 17 of the 
Indian Income-tax Act, 1922, applies, the 
tax chargeable shall be determined as pro- 
vided in that section but with reference to 
the rates imposed by sub-section (1.1 of this 
section, and in accordance with the provi- 
sions of sub-section (2) of this section 
where applicable. 

( 4,) For the purposes of this section and 
of the rates of tax imposed thereby, the ex- 
pression "total income” means total income 
as determined for the purposes of income- 
tax or super-tax, as the case may be, in ac- 
cordance with the provisions of the Indian 
Income-tax Act, 1922. 

8. ( 1 ) In sub-clanse (a) of clause ($) of 

Coniinttanet of section 2 of the Excess 

Profits Tax Act, 1940, for 
PTofit$Tax. jjjjQ ^ords and figures 

"3l8t day of March, 1941,” the words and 
figures "3l8t day of March, 1912,” shall be 
substituted. 

( 2 ) The excess profits tax imposed by 
section 4 of the Excess Profits Tax Act, 1940 , 
shall, in respect of any chargeable account, 
ing period beginning after the Slst day of 
March, 1941, be an amount equal to sixty-six 
and two-tbirds ptr cent, of the amount 
by which the profits of the business during 
that chargeable acconnting period exceed 
the standard profits. 


THE SCHEDULE. 

Schedule to be inserted in the Indian Post Office Aot, 1898 

{See section 6.] 

"THE FIRST SCHEDULE. 

Inland Postage Rates. 

(See section 7.) 


Tor a walght not exceeding one tola ** 

For every tola, or fraction thereof, exceeding one tola 

Single . PoMcordj. 

Reply • . ! ’ 

For the flret five tolae or fractioofif 

five thereof, in eic; 



Po, . »ol to 

In the case of more than ' 

paper being carried In the aalj * "glatered r 

For a weight not exceeding ten tolas . 


One and a quarter annas. 
Half as aoDa. 

piee. 

One and a half annas. 

Kine piesa 
Three pies. 

Quarter of an anna. 
Half an anna* 

Half an anna. 


» Half an annae 
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For eveiy additional fire tolas, or fraction thereof, in excess of ten 

tolas Quarter of an anna. 

Provided that such packet shall not be delivered at any addressee’s resi- 
dence but shall be given to a recognized agent at the Post Office. 

Parcels. 

For a weight not exceeding forty tolas Pour annas. 

For every forty tolas, or fraction thereof, exceeding forty tolas . . Four annas.** 


Act No. VIII of 1941. 

Protective Duties Continoation Act, 1941. 

[Reed. G. G.’a assent on Sist March 1941.] 

An Act to extend the date up to which certain duties characterized as protective 
in the First Schedule to the Indian Tariff Act, 1934, shall have effect. 


Whereas it is expedient to extend the 
date up to which certain duties characterized 
as protective iu the First Schedule to the 
Indian Tariff Act, 1934, shall have effect; 

It is hereby enacted as follows : — 

1. This Act may be called the Protec. 

Short lilU Duties Continuation 

Act, 1941. 

2. In the First Schedule to the Indian 
Amendment of Tariff Act, 1934, in Item 

the First Schedule, No. 17, and in Item No. 
ActXZZIIofl934. Cl (5), and initems Nos. 
63 (2), 63 (3), 63 (6), 63 (9), 63 (lO), 63 (l2), 63 
(15), 63 (17), 63 (19), 63 (20), 63 (2l), 63 (25) and 


63 (27), and in item No. 74, for the entry or 
entries in the seventh 'column “March 8lst, 
1941” the entry or entries “March Slst, 1942” 
shall be substituted. 

3. In section 3 of the Sugar Industry 

Amendment of (Protection) Act, 1932. 
section 3, Act ZIII (or the figure “l94l” the 
of 1932. figure “1942” shall be 

substituted. 

Notes. — Ihe existing protective doties on lion 
and steel manufactures, silver thread and wire and 
sugar have been extended by this Act for one jear 
more as under the present conditions it was found 
impossible to ascertain the quantum of protection, 
if any, required during normal years for the articlese 


Act No. IX of 1941. 


The Indian Tariff (Amendment) Aot, 1941. 

[Reed. G. G.'s assent on Slat March 1941.] 

An Act further to amend the Indian Tariff Act, 1934. 


Whereas it k expedient further to 
amend the Indian Tariff Act, 1934, for the 
purpose hereinafter appearing; 

It is hereby enacted as follows: — 

1. This Act may be called the Indian 
Short title. Tariff (Amendment) Act, 1941. 

2, In the First Schedule to the Indian 
Amendment of Tariff Act, 1984, in Items 

the First Schedule, nos. 10 (l) and 11 (l), in 
ActZZZIIofJ93i. jjjg column, for the 


figure "l94l” the figure “l942” shall be sub. 
stituted. 

Notes. The existing import duties onwheatand 

wheat flour have been extended by this Aot for e 
further period of oue year as the Government of 
India, were, after having maintained a careful 
watch on the prices, satisfied that taking all the 
circumstances into consideration It was desirable 
to do GO. 


Act No. X of 1941. 

Tyres (Excise Doty), Aot, 1941. 

[Reed. G. G.'s assent on Sist March 1941.] 

An Act to provide for the imposition and collection of an excise duty on tyres. 


Whereas it is expedient to provide for 
the imposition and collection of an excise 
duty on tyres : 

It is hereby enacted as follows : — 

NoUs. — The object of this Act is to impose an 
excise duty of tan per cent, ad valorem on pneu- 
matlo rubber tyres and tubes. 


Short titU and 1. f'l) This Act may 
extent. be called the Tyres (Ex. 

cise Duty) Act, 1941. _ 

(2 )lt extends to the whole of British India. 
2. In this Act, unless there is anything 
Definitions. repugnant in the subject 

or contest, — 
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(aj “manufactory” means any premises 
■wherein tyres are manufactured ; 

(bj ‘‘owner" includes any person express- 
ly or impliedly authorised by an owner of 
a manufactory to be bis agent in respect of 
the manufactory ; 

(cj “tyre” means a pneumatic tyre in 
the manufacture of which rubber is used, 
and includes the inner tube and the outer 
cover of such a tyre. 


3. fJj A duty of excise at the rate of ten 
Jmposiiion of and per cent, on the value 
amount of duty. thereof shall be levied 
on all tyres manufactured in any manufac- 
tory in British India and issued out of such 
manufactory on or after the 1 st day of April 
1911, and shall be payable by the owner of 
the manufactory. 

( 2) For the purposes of levying the duty 
imposed by sub-section (1) the Central 
Government may, by notification in the 
official Gazette, fix the values of tyres or of 
any class of tyres ; and where no such value 
has been fixed the value of a tyre shall be 
deemed to he the wholesale cash price, less 
trade discount, for which a tyre of the like 
kind and quality is sold or is capable of 
beiug sold by a manufactory without any 
abatement or deduction whatever except the 
amount of the excise duty payable on it at 
the time of issue out of the manufactory. 

4. (1) If any duty payable under section 

B^ery of duly 8 is not paid within the 
fenalty. tJojQ ^ notice 

issued in accordance with any rules made 
in this behalf under this Act, it shall be 
deemed to be an arrear, and the authority 
to which such duty is payable may, in lieu 
thereof, recover any sum not exceeding 
double the amount of the doty unpaid, 
which such authority may in its discretion 
think it reasonable to require. 

(2) An arrear of duty, or any sum re- 
1° lieu thereof under this section, 
shall be recoverable as an arrear of land- 
revenue and shall be recoverable in addition 
to, and not in substitution for, any other 
penalty incurred under this Act. 

8. (1) No person shall issue any tyres 

manufactory 

with fi,/. • • m accordance 

^th the provisions of rules made under 

Mchon 8 regulating such issue, or, uutU such 

the 


(2) Whoever contravenes any such rule 
or order shall be punishable with fine which 
may extend to one thousand rupees or to a 
sum double the amount of the duty on any 
tyres issued in contravention of such rule 
or order, whichever is greater. 

6. The Central Government may, by 

Applit^tiion of the notification in the offi- 

provisions of Act cial Gazette, declare that 
VIII of 1S78 to the any of the provisions of 

a yon yres. Customs Act, 

1S78, relating to the levy of and exemption 
from customsduties, drawback of duty, ware- 
housing, offences and penalties, confiscation 
and procedure relating to offences and ap. 
peals shall, with such modifications and 
alterations as it may consider necessary or 
desirable to adapt them to the circumstan- 
ces, be applicable in regard to like matters 
in respect of the duty imposed by sub-sec- 
tion (1) of section 8. 

7. The Central Government may, by 

Power of Central notification in the offi- 

Gwernment to pro- cial Gazette, prohibit 
import. absolutely, or with such 

exceptions as it thinks fib, the bringing of 
tyres into British India from the territory 
of any specified Indian State. 

6. (1) The Central Government may, 

Power to make by notification in the 

^ official Gazette, make 

rules— 

(aj imposing on owners of manufactories 
the duty of furnishing returns and keeping 
records and books, and prescribing the form 
of such returns, records and books and the 
particulars to be contained therein, and the 
manner in which the same are to be veri- 
fied ; 

(bj regulating the issue of tyres out of 
manufactories ; 

(c) providing for the assessment and col- 
lection of the duty, the issue of notices re- 
qmnng payment, the authority to whom 
the duty shall be payable and the recovery 
of arrears ; 

pthorising and providing for the 
iDs^otion of manufactories ; and 

(e) generally for carrying into effect the 
provisions of this Aot. 

(2) Such rules may provide that any 
br^(^ thereof shall be punishable with fine 
which may extend to five hundred rupees : 

rrovided that the breach of any rule 
made under clause (b) of sub-seotion ( 1 ) 
shall be punishable with the punishment 
provided for an offence against section 5 . 
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Acte No. XI of 1941. 

Excess Profits Tax (Amendment) Act, 1941. 

[Reed. G. G.’s assent on 3l8t March 1941.] 

An Act further to amend the Excess Profits Tax Act, 1940. 


Whereas it is expedient further to 
anoend the Excess Profits Tax Act, 1940, for 
the purposes hereinafter appearing ; 

It is hereby enacted as follows : — 

Notes. — The main object of this Act is to pro- 
vide for the consequeaces of a change in the period 
of charge and the rate of the excess profits tax. 


1. This Act may be called the Excess 

Short title Profits Tax (Amendment) 

Act, 1941. 


2. In section 2 of the Excess Profits Tax 
Amendment of Act, 1940, (hereinafter 
sutian 2,Act XV of referred to as the said 

Act), after clause (16) 
the following clause shall be inserted, 
namely : — 

Y 16A) “ordinary share capital “ has the 
meaning assigned to that expression in sub- 
section ( 8) of section 9 ; ’. 


3. Section 4 of the said Act shall be re- 

Amendmentof numbered as sub-sec- 
teetion 4, Act XV of tion ( 1) of that section, 

and to the section as so 
re-numbered the following sub-section shall 
be added, namely : — 

“ ( 2) Where a chargeable accounting 
period falls partly before and partly after 
the end of March, 1941, the foregoing provi- 
sions of this section shall apply as if so 
much of that chargeable accounting period 
as falls before, and so much of that charge- 
able accounting period as falls after, the 
said end of March were each a separate 
chargeable accounting period, and as if the 
excess of profits of that separate chargeable 
accounting period were an apportioned part 
of the excess of profits arising in the whole 
period ; and any apportionment required to 
be made by this sub-section shall be made 
by reference to the number of months or 
fractions of months in each of the parts of 
the whole chargeable accounting period.” 

Notes. — The new sub-section (2) provides for the 
charge of the tax at the original and increased 
rates, respectively for the parts of a chargeable ac- 
counting period falling before and after the end of 
March 1941. 

Amendment of 4. TosectionV of the 
section 7, Act XV of said Act the following 
1940. provisos shall be added, 

namely : — 

“Provided that a deficiency of profits 
occurring in a chargeable accounting period 
beginning on or after the 1st day of April, 


1941, shall first be applied so as to reduce 
profits chargeable to tax arising in another 
chargeable accounting period beginning on 
or after the said 1st day of April, and a 
deficiency of profits occurring in a charge- 
able accounting period ending on or before 
the 3lst day of March, 1941, shall first be 
applied so as to reduce profits chargeable to 
tax arising in another chargeable accounting 
period ending on or before the said Slst day 
of March ; and where owing to an insuffi- 
ciency of profits for chargeable accounting 
periods ending on or before the said Slst day 
of March, or, as the case may be, beginning 
on or after the said let day of April, the 
whole or any part of the deficiency is 
applied otherwise than as aforesaid, — 

(a) the application shall be treated as 
provisional only ; and 

(h) if it thereafter appears that there is 
no longer such an insufficiency as aforesaid, 
such adjustment shall be made as the 
Central Board of Revenue may by written 
order direct : 


Provided further that where a chargeable 
accounting period falls partly before and 
partly after the end of March, 1941, the pro- 
visions of the preceding proviso shall apply 
as if so much of the chargeable accounting 
period as falls before, and so much of the 
chargeable accounting period as falls after, 
the said end of March, were each a separate 
chargeable accounting period, and as if the 
deficiency of profits of that separate charge- 
able accounting period were an apportioned 
part of the deficiency of profits occurring 
in the whole period ; and any apportion- 
ment required to be made by this proviso 
shall be made by reference to the number 
of months or fractions of months in each of 
the parts of the whole chargeable accounting 
period.” 

■ of In sub-section (1) 

section 17, Act XV of section 17 of the said 
of 1940. Act,— 

(a) in the first proviso, for the words 
“first proviso” the words “second proviso” 
shall he substituted ; 

(b) in the second proviso, for the word 
“modifications” the following words shall 
be substituted, namely : — 

“refusal to make modifications or against 
any modifications.” 
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6. Id the hrefc proviso to rule i of the any sums” the brackets aod words “(other 
Ammdmtnt of rule First Schedule to the than any interest paid by a firm to a partner 
y. First Schedule, Act gaid Act, after the of the firm)” shall be inserted and shall be 
ZV of 2940. words "Provided that deemed always to have been inserted. 


Act No. XII of 1941 


Delhi Restriction of Uses of Land Act, 194i. 

[Becd. G. G.'s assent on 8th April 1941.] 

An Act' to regulate in the Province of Delhi the use of land 
for purposes other than agricultural purposes. 


Whereas it is expedient to regolate in 
the Province of Delhi the use of land for 
purposes other than agricultural purposes ; 

It is hereby enacted as follows : — 

As, np-till non there was no lego] power 
to control the development of road.ude areas ont 
side the monicipal umits of New Delhi such 
development was threatening to become a serions 
obetacle to the future systematic expansion of New 
Delhi — an expansion which the growth of the 
population is certain to render inevitable in the 
coming years. This Act now enables the necessary 
control to be exercised over areas adjacent to main 
roads in order to prevent such pioblemsdevelopinir 
in Delhi Province. 


1. (1) This Act may be called the Delhi 

Short title, extent BestrictioD of Uses of 

and commencement. Act, 1941 . 

(2) It extends to the Province of Delhi. 

(3) It shall come into force on soch date 
as the Central Government may, by noti. 
ficatioo in the official Gazette, appoint. 

2. In this Act, unless there is anything 

De/inifionj. repugnant in the snb- 

I'ect or context, — 

(1) * agriculture’' includes horticulture 
and the planting and upkeep of orchards i 

(2) building" has the same meaning as 
in danse (2) of section 8 of the Punjab 
Mnnioipal Act, 1911 ; 

(3) "Chief Commissioner” means the 
Chief Commissioner of Delhi ; 

(4) “Deputy Commissioner” means the 
Deputy Commissioner of Delhi and includes 
any authority, not being an officer employed 
By the Delhi Improvement Trust, appointed 
by the Chief Commissioner, by notifioation 
in the official Gazette, to perform all or any 
of the functions of the Deputy Commis- 
sioner under this Act ; 


(5) "place of worship" inolndes an imi 
bara dargah, karbala, or takya ; 

(o) prescribed ’* means prescribed 
rules made under this Act ; 

(7) "ro^» means a metaUed rood mi 
•taioid by the Central Government or h 
Jooal authority ; and 

(8) the expression “to erect or re-en 
an relation to any building has the Sf 


meaning as in danse (S) of section 3 of the 
Punjab Mnnioipal Act, 1911. 

8. The Chief Commissioner may, with 
Declaration of the previous sanction 
controlled area. of the Central Govern- 
ment, by notification in the official Gazette, 
declare any land adjacent to and within a 
distance of four hundred and forty yards 
from the centre line of any road to be a 
controlled area for the purposes of this Act. 

(2) Nob less than three months before 
making a declaration under snb-seotion (1 ) 
the Chief Commissioner shall cause to be 
pnblisbed in tbe official Gazette and in at 
least two newspapers printed in a language 
other than English a notification stating 
that he proposes, with the previous sanc- 
tion of the Central Government, to make 
such a declaration and specifying therein 
the boundaries of the land in respect of 
which the declaration is proposed to be 
made, and copies of every such notification 
or of the substance thereof shall be publi- 
shed by tbe Deputy Commissioner in such 
manner as he thinks fit at his office and in 
every revenue estate of which any part is 
indnded within tbe said boundaries. 

(3) Any person interested in any land 
included within the said boundaries may, 
at any time before the expiration of thirty 
days from the last date on which a copy of 
sncb notification is published by the Deputy 
^mmiBsioner, object to the making of the 
declaration or to the inclusion of his land 

boundaries. 

( 4; Every objection under sub. section (3) 
sbaU le made to the Deputy Commissioner 
in siting, and the Deputy Commissioner 
shaU give to every person so objecting an 
op^rtumty of being heard either in person 
or by pleader, and shall after all such objec- 
tions have been heard and after such further 
enquiry, if any, as be thinks neoeesary, for# 
ward to the Chief Commissioner the record 
of the proceedings held by him together 
^ith a report setting forth his recommen. 
oatiOQs on the objeotions. 
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(5) If before the expiration of the time 

allowed by sub-section (3) for the filing of 
objections no objection has been made, the 
Chief Commissioner may proceed at once 
to the making of a declaration under sub- 
section il). If any such objections have been 
made, the Chief Commissioner shall consi- 
der the record and the report referred to in 
sub-section (i) and shall hear any parties 
applying to be beard and may either 

(a) abandon the proposal to make a 
declaration under sub-section (1), or 

(b) make such a declaration in respect of 
either the whole or a part or parts of the 
land included within the boundaries speci- 
fied in the notification undersub-sectionf';?^. 

(6) for the purposes of sub-section (3) a, 
person shall be deemed to be interested in 
land if he is a “person interested’’ as defined 
in clause (b) of section 3 of the Land Ac- 
quisition Act, 1894, for the purposes of that 
Act or, where the land is land occupied by 
or for the purposes of a mosque, imambara, 
dargah, karbala, takya or Muslim grave- 
yard, if he is a Muslim. 

(7) A declaration made under sub-sec- 
tion (IJ shall, unless and until it is with- 
drawn, be conclusive evidence of the fact 
that the area to which it relates is a con- 
trolled area. 


i. (1) The Deputy Commissioner shall 
Plons of controlled deposit at bis office and 
areas to be deposited at the office of the Muni- 
at certain offices. cipal Committee, New 
Delhi, and at such other places as be con- 
siders necessary, plans showing all lands 
declared to be controlled areas for the pur- 
poses of this Act, and setting forth the 
nature of the restrictions applicable to the 
land in any such controlled area. 

(2) The plans so deposited shall be avail- 
able for inspection by the public free of 
charge at all reasonable times. 

5. No person shall erect or re-erect any 
Bestrictions on building, or make or ex- 
building, etc., in a tend any excavation, or 
controlled area. lay out any means of 

access to a road in a controlled area except 
with the previous permission of the Deputy 
Commissioner in writing. 


6. (1) Every person desiring to obtain 

the permission referred 
to in section 5 shall make 
an application in writing 
to the Deputy Commis- 
sioner in such form and 
containing such information in respect of 
the building, excavation or means of access 


Application for 
permission to Imild, 
etc., and the grant 
or refusal of such 
permission. 


to which the application relates as may be 
prescribed. 

(2) On receipt of such application the 

Deputy Commissioner, after making such 
enquiry as be considers necessary, shall, by 
order in writing, either 

(a) grant the permission, subject to such 
conditions, if any, as may be specified in 
the order ; or 

(b) refuse to grant such permission. 

(3) When the Deputy Commissioner • 
grants permission subject to conditions under 
clause (a) of sub-section (2) or refuses to 
grant permission under clause (b) oi sub- 
section (2), the conditions imposed or the 
grounds of refusal shall be such as are rea. 
sonable having regard to the circumstances 
of each case. 

(4) The Deputy Commissioner shall not 
refuse permission to the erection or re-erec- 
tion of a building, not being a dwelling 
bouse, if such building is required for pur- 
poses subservient to agriculture, nor shall 
the permission to erect orre-erectanysuch 
building be made subject to any conditions 
other than those which may be necessary 
to ensure that the building will be used 
solely for the purposes specified in the ap- 
plication for permission. 

(6) The Deputy Commissioner shall not 
refuse permission to the erection or re-erec- 
tion of a building which was in existence on 
the date on which the declaration under 
sub-section (1) oi section 3 was made, nor 
shall he impose any conditions in respect of 
such erection or re-erection unless it in- 
volves the addition of one or more storeys 
to the building or the extension of the plinth 
area of the building by more than one-eightb 
of the original plinth area, or there is a pro- 
bability that the building will be used for a 
purpose other than that for which it was 
used on the date on which the said decla- 
ration was made. 

(6) If at the expiration of a period of 
three months after an application under sub- 
section (1) has been made to the Deputy 
Commissioner no order in writing has beeu 
passed by the Deputy Commissioner per- 
mission shall be deemed to have been given 
without the imposition of any conditions. 

(7) The Deputy Commissioner shall main- 
tain a register with sufficient particulars of 
all permissions given by him under this 
section and the register shall be available for 
inspection without charge by all persons in- 
terested and such persons shall be entitled 
to take extracts therefrom. 
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7. (1) Any person aggrieved by an order 

Eight o/ appeaL of the Deputy Commis- 
sioner under sub-section (2) of section 6 
granting permission subject to conditions or 
refusing permission may within thirty days 
from the date of such order prefer an appeal 
to the Chief Commissioner. 

(2) The order of the Chief Commissioner 
on appeal shall be final. 

8. (1) No person shall be entitled to claim 

Compensation. compensation under this 

or any other Act for any injury, damage or 
loss caused or alleged to have been caused 
by an order — 

(a) refusing permission to make or extend 
an excavation, or granting such permission 
bat imposing conditions on the grant, or 

(b) refusing permission to lay out a means 
of access to a road, or granting such permis* 
sion but imposing conditions on the grant, or 

(c) granting permission to erect or re- 
erect a building but imposing conditions on 
the grant. 

(2) When an order has been made refus- 
ing permission to erect or re.erect a building 
any person who has exercised the right of 
appeal pven by eub. section (1) ot section 7 
may, within three months of the date of the 
order of the Chief Commissioner, make to 
the Chief Commissioner a claim for com- 
pensation on the ground that bis interest in 
the land concerned is injurioosly aflfected by 
the said order : 

Provided that no claim for compensatloQ 
may be made under this sub-section in res- 
pect of any land situated in a controlled area 
adjoining a road which has been construct- 
ed after the commencement of this Act or 
which was not at the commencement of tbis 
Act a road within the meaning of clause (4) 
of section 2 . 


(3) On receipt of a claim under eul 
BMtion (2) the Chief Commiasioner sba 
either proceed to acquire the land concerne 
under the Land Acquisition Act, i 894 . c 
traneler the claim for disposal to an office 

exercising the powers of a CoDector unde 
tne said Act : 

Provided that in case the Chief Com 
miMioner decide to acquire the land, th 
olaimant shaU be entitled to be repaid b 
acquiring authority the amount of ex 

^nse which he may have properly incut 

preparation an, 
submission of his claim for oompensatioi 

nnder this section, and in default of agree 

determin^ b^ 

the authority deciding the value of the lane 


in the proceedings under the Land Acquisi- 
tion Act, 1804. 

(4) Nothing in this section shall be deem- 
ed to preclude the settlement of a claim by 
mutual agreement. 

9. If the Chief Commissioner decides to 

Compulsorr/ oc/jut- acquire the land under 

the Land Acquisition 
Act, 1S04, then, notwithstanding anything 
contained in that Act, — 

(1) proceedings under section 5A of that 
Act shall nob be required ; 

(iij the notification under section 6 of 
that Act shall be published within sixmontbe 
from the date of institution of the claim, 
failing which the claim shall be transferred 
for disposal to an officer exercising the 
powers of a Collector under that Act ; 

(Hi) the market value of the land shall 
be assessed as though no declaration under 
section 3 (!) bad ^en made in respect of 
the area in which it is situated and no res- 
trictions upon its use and development bad 
been imposed, any compensation already 
paid to the claimant or to any of his pre- 
decessors in interest for injurious affection 
being deducted from the market value as so 
assessed. 

10. (1) When a claim is transferred for 

Amount of conp^ disposal under section 8 

pensaiion houfdotor^ or section 9 to an officer 

exercising the powers of 
a Collector under the Land Acquisition Act, 
1894, such officer shall make an award deter- 
miniog the amount of compensation, if any, 
payable to the claimant. 

(2) The amount of compensation awarded 
under sob-sectioD ( 1 ) shall in no case 
exceed — 

(qi) the amount that would have been 
payable if the land had been acquired under 
section 9, or 

(bj the difference between the market 
value of the land in its existing condition 
having regard to the restrictions actually 
Imposed upon its use and development by 
toe order refusing permission to erect or 
re.erect a building thereon, and its market 
value immediately before the publication 
under sub.seotion ( 2 ) of section 8 of the 
potifl(»tion ID pursuance of which the area 
10 which lb is situated was declared to be a 
controlled area, 

and no compensation shaU be awarded 
under sub.seotion (1) — 

(i) unless the claimant satisfies the officer 
making the award that proposals for tho 
devdopmenb of the land which at the date 
01 the appheation under sub.seotion ( 1 ) ol 
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BectioQ 6 are immediately practicable, or 
would have been so, if this Act had not 
been passed, are prevented or injariously 
affected by the restrictions imposed under 
this Act, or 

( tij if and in so far as the land is subject 
to substantially similar restrictions in force 
under some other enactment which were so 
in force at the date when the restrictions 
were imposed under this Act; or 

(in) if compensation in respect of the 
same restrictions in force under this Act or 
of substantially similar restrictions in force 
under some other enactment has already 
been paid in respect of the land to the 
claimant or to any predecessor in interest 
of the claimant. 

(3) The provisions of Parts III, IV, V 
and VIII of the Land Acquisition Act, 1894, 
shall so far as may be apply to an award 
made under sub.section fij as though it 
were an award made under that Act. 

11. Nothing in this Act shall affect the 

Saving for other power of any authority 

enactments. to acquire land or to 

impose restrictions upon the use and deve- 
lopment of land under any other enactment 
for the time being in force. 

12. (1) No land within a controlled area 

Prohibitionof s^iall be used for the 

use of any land as purposes of a charcoal- 
<1 hriek-f\eld, etc., kiln, pottery-kiln or 
without a licence. Hme-kiln and no land 

either within or outside a controlled area 
shall be used for the purposes of a brick- 
field or brick-kiln except under, and in 
accordance with the conditions of, a licence 
from the Chief Commissioner which shall 
be renewable annually. 

(2) The Chief Commissioner may charge 
such fees for the grant and renewal of such 
licences and may impose such conditions in 
respect thereof as may be prescribed. 

(3) No person shall be entitled to claim 
compensation under this or any other Act 
for any injury, damage or loss caused or 
alleged to have been caused by the refusal 
of a licence under sub.section (1). 

Offences and 13. (1) Any person 
penalties. who — 

(a) erects or re. erects any building or 
makes or extends any excavation or lays 
out any means of access to a road in con- 
travention of the provisions of section 5 or 
in contravention of any conditions imposed 
by an order under section 6 or section 7, or 

(b) uses any land in contravention of the 
provisions of sub.section (1) of section 12, 
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shall be punishable with fine which may 
extend to five hundred rupees and, in the 
case of a continuing contravention, with a 
further fine which may extend to fifty 
rupees for every day after the date of the 
first conviction during which be is proved 
to have persisted in the contravention. 

(2) Without prejudice to the provisions 
of sub.section (1), the Deputy Commis. 
sioner may order any person who has com- 
mitted a breach of the provisions of the 
said sub-section to restore to its original 
state or to bring into conformity with the 
conditions which have been violated, as the 
case may be, any building or land in respect 
of which a contravention such as is des. 
cribed in the said sub.section has been 
committed, and if such person fails to do 
so within three months of the order ma; 
himself take such measures as may appear 
to him to be necessary to give effect to the 
order, and the cost of such measures shall 
be recoverable from such person as an 
arrear of land-revenue. 

14. No Court inferior to that of a Magis- 

Trial of offences, trate of the first class 
shall try any offence punishable under this 
Act. 

16. No suit, prosecution or other l^al 

Protection of proceedings shall lie 

persons acting under against any person for 
this Act. anything which is in 

good faith done or intended to be done 
under this Act. 

Savings, 16. Nothing in this Act shall 
apply to — 

( a) the erection or re.erection of buildings 
upon land included in the inhabited site of 
any village as defined in the revenue records; 

(b) the erection or re.erection of a place 
of worship or a tomb or cenotaph or of a 
wall enclosing a graveyard, place of wor. 
ship, cenotaph or samadhi on land which 
is at the time a notification under sub. 
section (2) of section 3 is published by the 
Chief Commissioner occupied by or for the 
purposes of such place of worship, tomb, 
samadhi, cenotaph or graveyard : 

(c) excavations (including wells) made in 
the ordinary course of agricultural opera- 
tions : 

(d) the construction of an unmetaiiea 
road intended to give access to land solely 
for agricultural purposes. 

17. (1) The Chief Commissioner may 

Power to make make rules to car^ out 

rules. the purposesof this Act. 

(2 ) In particular and without prejudice 
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to the generality o£ the foregoing power 
^Dch rolee may provide for all or any of the 
following matters, namely : — 

(a) the form in which applications under 
eub-secfcion (1) ot section 6 shall be made 
and the information to be furnished in such 
applications ; 

(b) the regolation of the laying out of 
means of access to roads : 

(c) the fees to be charged for the grant 
and renewal of licences under section 12 and 


the conditions governing such licences. 

(3) All rules made under this section 
shall be subject to the condition of previous 
publication, which publication shall be made 
in the official Gazette and in at least two 
newspapers printed in a language other 
than English ; and the date to be specified 
under clause (3) of section 23 of the General 
Glauses Act, 1697, shall not be less than two 
months from the date on which the draft 
of the proposed roles was published. 


Acrr No. XIll OP 1941. 

The Insurance (Amendment) Aot, 1941. 
[Becd. 6. G.’s assent on 8th April I94i.] 

An Act further to amend the Insurance Act, 1938. 


Whereas it is expedient farther to 
amend the Insorance Act, 1938, for the pnr. 
poses hereinafter appearing; 

It is hereby enacted as follows : — 

1. This Act may be called the Insar. 

Short title (Amendment) Act, 

1941. 

Amendment of 2. In section 2 of the 
eteiion s. Act IV of Insurance Act, 1938 
■■*^^** (hereinafter referred to 

as the said Act), — 

(a) in claase (5), for the words “an in- 
surer” the words "an insurer or a proyident 
society as defined in Part in” and for the 
words ‘the insnrer” the words “such in- 
surer or provident society" shall be sub- 
stituted; 

(h) in clause ^91 for the words “to which 
the provisions of Part in apply” the words 
as defined in part in" shall be substituted. 

Amendment of or i.- 
lection 3, Act TV of section 3 of the 

1938, said Act,— 

in the proviso to sub-section {!), for 
the words, brackets and figures “the expiry 
ot one mouth from the commencement of 
the Insurance (Amendment) Act, 1940 ” the 

in this 

tohuf by the Central Government by noti- 

fiction in the official Gazette” sbaU be sub- 
stituted; 

in clause (g) of sub-section (Sj, for 

^ 

(cj h sub-secHon (A), to claase fdj the 

b® added, and after clause 
ta) the follovnng clause and words shall be 
Mded, namely 

"(e) if, in the case of an insurer specified 
the standing contract referred to in that 


sub.clause is cancelled or is suspended and 
continues to bs suspended for a period of 
six months, 

and the Superinteodent of Insurance may 
cancel the registration of an insurer if the 
insurer has failed to have the registration 
renewed"; 

(d) in sub-section (5), after the words, 
brackets, letter and figure “clause ( a) of sub- 
section ^" the words, brackets, letter aud 
figure “clause (e) ot sub-section (4), or be- 
cause the insurer has failed to have the 
registration renewed" shall be inserted; 

(e) in sub-section (5C), after the word, 
brackets and figure “sub-section (4,)" the 
words, brackets, letter and figure “clause (e) 
of sub-section (4), or because the insurer 
has failed to have bis registration renewed" 
and after the word and figures “ 8 Botion 98 ” 
the words, brackets, figures and letter "or 
has his standing contract restored or has 
had an application under sub-section (4) of 
section 8A accepted” shall be inserted. 

Insertion of neio 4. After section 8 of 

Act the follow, 
ing section shall be in- 
serted, namely : 

“3A. ('iMninsnrerwhohasbeengranted 

of Regis, a certificate of rogistra- 
tratwn. tjojj section S shall 

have the registration renewed annually for 
each year after that ending on the Sist day 
of December, 1941 . 

(2) An application for the renewal of a 
registration for any year shall be made by 
the insurer to the Superintendent of Insur- 
ance before the 8lst day of December of the 
preceding year, and shall be accompanied as 
provided in snb.seotion (3) by evidence of 
payment of the prescribed fee which shall 
not exceed one thousand rupees for each 
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class of insurance business, but may vary 
according to the volume of business done by 
the insurer in India in each class of insurance 
business to which the registration relates. 

A'oto — Tbo words‘'in India"have been inserted 
in sub-s. (2), by the Select Committee, so as to ex- 
elude the possibility ol the world income of an 
insurer who transacts business outside as well as 
within India being taken into consideration. 

f 3) The prescribed fee for the renewal of 
a registration for any year shall be paid into 
the Beserve Bank of India, or, where there 
is no office of that Bank, into the Imperial 
Bank of India acting as the agent of that 
Bank, or into any Government Treasury, 
and the receipt shall be sent along with the 
application for renewal of the registration. 

(4) If an insurer fails to apply for renewal 
of registration before the date specified in 
sub-section (2) the Superintendent of In- 
surance may, so long os an application to the 
Court under sub. section (5D) of section 3 
has not been made, accept an application for 
renewal of the registration on receipt from 
the insurer of the fee payable with the 
application and such penalty, not exceeding 
the prescribed fee payable by him, as the 
Superintendent of Insurance may require: 

Provided that an appeal shall lie to the 
Central Government from an order passed 
by the Superintendent of Insurance impos- 
ing a penalty on the insurer. 

(5) The Superintendent of Insurance 
shall, on fulfilment by the insurer of the 
requirements of this section, renew the 
registration and grant him a certificate of 
renewal of registration." 

JirtTcfrv „/ S- 1° 1 of 

ma. said Act,— 

(a) in sub-section (1), for the words “a 
provident society to which Part ill” the 
words “a provident society as defined in 
Part in” shall be substituted: 

(b) for sub-section (2) the following sub- 
section shall be substituted, namely : — 

"(2) Nothing contained in this section 
shall apply to any policy of the description 
known as a group policy, where the number 
of persons covered by the policy is not less 
than fifty or such smaller number as may 
be approved by the Superintendent of In- 
surance and a standard form of the policy 
bas been certified in writing by the Super- 
intendent of Insurance to be a policy of such 
description.” 

6. In sub-section (3) of section 5 of the 
Amendment of said Act, for the words 
section S, Act IV of “to which Part 111 ap. 

plies" the words "as de- 
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fined in Part ill” 
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shall be substituted. 


Amendment of 7. In Sub- section rSJ) 

i*Sr Of 

Act, after clause ('6; the 

following words shall be added, namely:— 
and may charge the normal commission 
on such sale or on such investment." 

section JO, Act IV of section 10 of the 

1938. said Act, — 

(a) to sub-section (1) the following 
words, brackets and letters shall be added, 
namely : — 

“and where the insurer carries on busi- 
ness of the class specified in clause (d) of 
that sub-section whether alone or in con- 
junction with business of another class, he 
shall, unless the Superintendent of Insur. 
ance waives this requirement in writing, 
keep a separate account of all receipts and 
payments in respect of each such sub.class 
of the class specified in clause (d) &s may 
be prescribed in this behalf : 

Provided that no sub.class of the class of 
insurance business specified in clause (d) of 
sub-section (1) of section 7 shall be pres- 
cribed under this sub-section if the insur- 
ance business comprised in the sub-olass 
consists of insurance contracts which are 
terminable by the insurer at intervals not 
exceeding twelve months and under which, 
if a claim arises, the insurer's liability to 
pay benefit ceases within one year of the 
date on which the claim arose.”; 

Notes . — This proviso bas beon added to sub-s. (1) 
of 8. 10 of the priocipal Act to make it clear that 
such classes of iusuranco as fire iosurauce and 
accideot iosurance, where the contracts do not 
□ormallj extend beyond one year are not to be re- 
quired to have separate accounts kept. 

(b) in sub-section (2), for the words 
"the excess of receipts over payments in res- 
pect of such business” the following words 
shall be substituted, namely: — 

"all receipts due in respect of such busi. 
ness”; 

(cj in sub-sectioD (3), the words and 
figures “save as provided in section 49 
shall be omitted, and for the words other 
than those of life insurance" the words 
"other than those of the life insurance busi- 


aess of the insurer” shall be substituted. 

Amendment of sec- g section 11 o£ 

the said Act, — 

(a) \n clause (c) of sub-seotion (l)t — 
(i) for the words respect of each 
jlasB of insurance business carried 
lim** the words* brackets end figures io 
respect of each class or sub.class of insur* 
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ance business for which he is required under 
sub-section of section 10 to keep a sepa. 
rate accouut of receipts and payments” shall 
be substituted; and 

(it) for the words “that class of insur- 
ance business” the words “that class or sub. 
class of insurance business" shall be substi- 
tuted ; 

(b) in sub-seetion (2), for tbe words and 
figures “to which tbe Indian Compauies 
Act, 1913, applies” the following shall be 
substituted, namely: — 

",as defined in clause (2) of sub-section 
(1) of section 2 of the Indian Companies 
Act, 1913,”. 

Amendvient of 10. To section 13 of 
section 19, Act IV tbe said Act the follow- 
cf 1938. iug sub-seetion shall be 

added, namely; — 

“(6) The provisions of this section relat- 
log to life insurance business shall apply 
also to any such sub. class of insurance 
business included in the class ‘Miscellane- 
003 Insurance’ as may be prescribed under 
sab-section (1) o( section 10 ; and the Super- 
intendent of lusurance may authorise such 
modifications and variations of the tegula. 
tiona contained in Part I of tbe Fourth and 
Fifth Schedules and of the requirements of 
Part II of those Schedules as may be neces- 
sary to facilitate their application to any 
such sub-class of insurance business : 

Provided that, if the Soperiotendent of 
Insurance is satisfied that the nnmber and 
amonnt of the transactions carried out by 
an insurer m any such sub-class of insur- 
ance business is so small as to render perio- 
dic investigation and valuation unoecessary 
be may exempt that insurer from the ope- 
ration of this sub-seotion in respect of that 
snb-olass of insurance business.” 


Amendment 0 / 11< losQb-socfcioD ^ 

0 / ^ section is of the st 

(a) for the words “within six month 
the words and fignres “in the case of t 

th>n°n statement referred to in « 

with i: 

may extend and ending with the wor 

aIu bromfiw? 


^mendmnt of 
•eclion 16, Act 17 
of 1988. 


12. In sub-section 

of section 16 of the said 
Act, — 


(a) to clausa (a) the words "as at tbe 
date of any balance-sheet so furnished" 
shall be added ; 

(b) in clause (b ), — 

(i) for the words ‘‘for each class of in- 
surance business carried on by him, a reve- 
nue account” the following words, brackets 
aud figures shall be substituted, namely : — 

“for each class or sub-class of insurance 
business for which he is required under sub- 
section (1) of section lo to keep a separate 
account of receipts and payments, a revenue 
account for the period covered by any ac- 
count so furnished” ; 

(it) for the words "that class of busi- 
ness" the words “that class or sub-class of 
insurance business” shall be substituted ; 

(c) for clause (c) the following clause 

shall be substituted, namely: 

"(c) a separate abstract of the valuation 
report in respect of all business transacted 
in India in each class or sub-class of insur- 
ance business to which section 18 refers, 
prepared in the manner required by that 
section, and”. 


13 . In section 17 of tbe said Act, after the 
Amtndment of wrds "and such copies 

uction 17, Aei IV sosent” the words "shall 
of 1938. be chargeable with the 

same fees and” shall be inserted. 

14 . To sub-section (2) of section si of 
Amondmtnt of said Act the fol- 

section 21 , Act IV lowing proviso shall be 
of 1938. added, namely 

Prodded that no application under this 
sob-section shall be entertained unless it is 
made before the expiration of fonr months 
from the time when the Superintendent of 
Insurance made the order or declined to 
accept the return." 


IS. In section 22 of the said Act, after 
Amendment of the word “refers" the 

foUowing shall be in. 

‘’i, ' ssrted, namely : 

• abstract of a valuation report fur- 
nished under clause (c) of sub-seotion (2) 
of section 16 .” 


Omitjion of section 
24, Act IV of 2938. 

ted. 


16 . Section 24 of the 
said Act shall be omit. 


Amenameni of 1 1 . ioseotion 26 ofthe 

Act the foUowing 

, sentence shaU be ad. 

aed, namely: 

4^ such partioulars shaU be authentica- 
ted in the manner required by that sub. 
^tion for the authentication of the matters 
therein referred to, and, where the altera. 



46 Aots 


ACT NO. 13 OF 1341 


tioD affects the assured rates, advantages, 
terms and conditions offered in connexion 
with life insurance policies, the actuarial 
certificate referred to in clause (f) of the 
said sub-section shall accompany the parti, 
culars of the alteration.” 

s&id Act|^ 

( a) for sub-section ( 1) the following sub- 
sections shall be substituted, namely : — 

"( 1) Every insurer registered under this 
Act carrying on the business of life insur- 
ance shall every year, within thirty.one 
days from the beginning of the year, sub- 
mit to the Superintendent of Insurance a 
statement showing as at the 31st day of 
December of the preceding year the assets 
held invested in accordance with section 27, 
and all other particulars necessary to estab- 
lish that the requirements of that section 
have been complied with, and sncb state- 
ment shall be certified by a principal officer 
of the insurer. 

(2) Every such insurer shall also furnish, 
within fifteen days from the last day of 
March, June and September, a statement 
certified as aforesaid showing as at the end 
of each of the said months the assets held 
invested in accordance with section 27. 

(3) The Superintendentof Insurance may 
at his discretion require any insurer to 
whom sub-section (1) applies to submit 
before the 1 st day of August in each or any 
year a statement of the nature referred to 
in sub-section (1), certified as required by 
that sub-section and prepared as at the SOth 
day of June. 

(4) In the case of an insurer having bis 
principal place of business or domicile out- 
side British India, the Superintendent of 
Insurance may, on application made by the 
insurer, extend the periods of fifteen and 
thirty.one days mentioned in the foregoing 
sub-sections to thirty days and sixty days, 
respectively.” : 

(h) sub-section (2) shall be re-numbered 
as sub-section (5). 

19. Section 29 of the said Act shall be 

Av^endmmtofuc. re-nomber^ « sub- 
tion 29, Act IV of section ( 1) of that sec- 
J938. tion and to the section 

as so re-numbered the following sub-section 
shall be added, namely : — 

*'(2) The provisions of section 660 of the 
Indian Companies Act, 1918, shall not apply 
to a loan granted to a director of an insurer 
being a company, if the loan is one granted 
on the security of a policy on which the 
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insurer bears the risk and the policy wag 
issued to the director on his own life, and 
the loan is within the surrender value of 
the policy.” 

Amendment of uc- qa t- nn t 

tion 33. Act IV of ^3 of 

2938 , the said Act.^ 

(a) in sub-section (1), for the words 
beginning with "appoint an auditor or actu- 
ary or both” and ending with "himself make 
such investigation” the following shall be 
substituted, namely : — 

"order an investigation of the affairs of the 
insurer to be made by an auditor or actuary, 
or by both an auditor and an actuary ap. 
pointed simultaneously, or first by an auditor 
only or an actuary only and afterwards by 
an actuary or auditor, or may himself make 
such investigation : 

Provided that an auditor or actuary ap- 
pointed for this purpose by the Superinten- 
dent of Insurance shall not be an auditor or 
actuary in the employ of the insurer.”; 

(b) to sub-section (2) the following pro- 
viso shall be added, namely 

"Provided that no application under this 
sub-section shall be entertained unless it is 
made before the expiration of three mouths 
from the date on which the Superintendent 
of Insurance intimates to the insurer his 
intention to take such action."; 

(c) for sub-section (3) the following sub- 
section shall be substituted, namely ; — ^ 

"(3) The results of any investigation 
made under this section shall be recorded 
in writing by the auditor or actuary ap- 
pointed or by the Superintendent of Insur- 
ance, as the case may be, and four copies of 
the record shall be supplied to the Superin- 
tendent of Insurance; and when the invest!, 
gation is completed a copy of such record, 
or where both an auditor and an aotua^ 
have been appointed, of each such record, 
shall be furnished by the Superintendent of 
Insurance to the insurer and to the share- 
holders or the policy-holders whohave sent 
a requisition for such an investigation. 

Amendment of tec- 2 I. In section 84 of the 

(a) after the words "incidental to such in- 
vestigation” the words, brackets and figure 
"including any expenses incurred before the 
making of an order by the Court under 
sub-section ( 2) of section 88" shaD be in- 
serted, and shall be deemed always to have 
been inserted; and 

(b) to the section the following words 
shall be added and shall be deemed always 
to have been added, namely 
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"shall ha^e priority over other debts dae 
from the insurer, and shall be recoverable 
as an arrear of land-revenue”. 

Amendment of see- 22. Insub-section ^5^ 
tion 35, Act IV of of section 35 of the said 

(a) for the words “and certified copies of 
the following documents shall he furnish, 
ed to the Central Government and shall'' 
the following words shall be substituted, 
namely : — 

"and certified copies, four in number, of 
each of the following documents shall be 
furnished to the Central Government, and 
other such copies shall” ; 

(b) in the proviso, after the words and 

figures “sections 11 and 13” the following 
shall be inserted and shall be deemed always 
to have been inserted, namely : 

"of this Act or sections 7 and 8 of the Indian 
Life Assurance Companies Act, 1912”. 


Amendment of uc- 23. To section 36 o 
(ion 36, Act IV of the said Act the fol 

lowing proviso shall bi 

added, namely : — 

“Provided that — 

(a) DO part of the deposit made by an] 
party to the amalgamation or transfer shal 
be returned except where, after effect i 
given to the arrangement, the whole of thi 
deposit to be made by the insurer carryinj 
on the amalgamated business or the persoi 
to whom the business is transferred is com. 
pleted, 

(b) only so much shall be returned as u 
no longer required to complete the deposil 
last mentioned in clause {'aAand 

(c) while the deposit last mentioned ic 
clause (a) remains uncompleted, no acces- 
sjon, resulting from the arrangement, to the 
amount already deposited by the insurer 
wurrying on the amalgamated business or 
the I»rrori to whom the business is trans. 
lerred shall be appropriated as payment or 
part payment of any instalment of deposit 
subsequently due from him under section 7 
or section 98." 

Amendment of see- - 

Ison 37, Act TV of 1° section 37 of 

J93S. the said Act,— 

(a) for the words “where any business of 
one iDOTter is transferred to another” the 
jrords where any business of an insurer is 
transferred shaU be substituted ; 

(o) for the words “furnish to the Central 


Government'* the words “furnish in dupli- 
cate to the Central Government** shall be 
substituted ; 

(d) in clause (b), for the words “a decla- 
ration signed by every insurer concerned" 
the words “a declaration signed by every 
party concerned*’ shall be substituted ; 

(e) for clause (c) the following clausa 
shall be substituted > namely : — 

**(c) where the amalgamation or transfer 
has not been made in accordance with a 
scheme sanctioned by the Court under 
section S6 — 

(i) balance-sheets in respect of the in- 
surance business of each of the insurers 
concerned in such amalgamation or transfer 
prepared in the Form set forth in Part n 
of the First Schedule and in accordancd 
with the regulations contained in Part I of 
that Schedule, and 

(ii) certified copies of any other reports 
on which the scheme of amalgamation or 
transfer was founded." 


AOe XQ suD-secwon ot section 88 of the 

Amendment of lec- for the words 

tion 38, Act 17 of " together with " the 

word "and” and for 
the words “ has been delivered” the words 

“have been delivered” ehall be snbsbifcuted. 
Amendment of ao r 

twnd9. Act 17 of ^o. in section 89 of 
193$. the said Act,^ 

(a) in sub-seotion fi;, the words “ not 
being an absolute assignee of the benefits 
under the policy " shall be omitted ; 

(b) >xi sob.section (4) the following pro. 
viro shall be added, namely : — . 

"Provided that the assignment of a policy 
to the insurer who bears the risk on the 
policy at the time of the assignment, in 
consideration of a loan granted by that in 
surer on the security of the policy within 
Its surrender value, or its re-assignment on 
repayment of the loan shaU not cancel a 
nomination, but shaU affect the rights of 
the nominee only to the extent of the in 
surer 8 interest in the policy.” 

re-asslgament on 

loan” which were insetted, by the 
proviso now added^ are 
whether, when as- 
u^enb ofthe nature rer«rrod to is canoelled^ 

ro.aeeignmant can affect the tights o! the noml^ 
Amendment of see- nn t 
tion 41, Act IT ot section 4i of 

ma. ‘ the said Act,— 

{a) in Bub.seotion (1 ), — 

a words “effect or renew" the 

words take out or renew or continue" shall 
DO substituted, and after the word “renew. 
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ing” the words “ or continuing ” shall be 
inserted : 

(ii) the following proviso shall be 
added : — 

“ Provided that acceptance by an in. 
surance agent of commission in connection 
with a policy of life insurance taken out by 
himself on his own life shall not be deemed 
to be acceptance of a rebate of premium 
within the meaning of this snb.section if at 
the time of such acceptance the insurance 
agent satisfies the prescribed conditions 
establishing that he is a bona fide insurance 
agent employed by the insurer." ; 

(h) in snb.section (2), for the words 
"effecting or renewing” the words " taking 
out or renewing or continuing " shall be 
substituted. 

Ame^idment of ue. oa Tn aeetion 42 of 
iion 42, Act IV of . 3 ° “coion a 01 

XQSSo sAid Aotr>^ 

(a) in snb.section ri.). for the words 
"one rupee” the words "three rupees” and 
for the words "making an application under 
this section” the words “making an appli. 
cation in the prescribed manner” shall be 
substituted ; 

(b) in snb.section (3), for the words "a 
fee of one rupee” the following words shall 
be substituted, namely : — 

"the prescribed fee which shall not be 
more than three rupees, and an additional 
fee of a prescribed amount not exceeding 
one rupee by way of penalty if the appli. 
cation for renewal of the licence does not 
reach the issuing authority before the date 
on which the licence ceases to remain in 
force ” ; 

(c) in sub.section (4 ), — 

fi^n clause — 

(a) after the word "cheating” the follow- 
ing words shall be inserted, namely : — 

"or forgery or an abetment of or attempt 
to commit any such offence ” ; 

(b) the following proviso shall be added, 
namely : — 

“Provided that, where at least five years 
ha/ve elapsed since the completion of the 
sentence imposed on any person in respect 
of any such offence, the Superintendent of 
Insurance shall ordinarily declare in respect 
of such person that his conviction shall 
cease to operate as a disqualification under 
this clause ; 

(ii) in clause (d), for the words "against 
an insurer or an assured” the words “against 
an insurer or an insured" shall be substi. 
tuted ; 

(d) after sub-section ^5^ the following 
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sub.section shall be added, namely : — 

'Y 6) The authority which issued any 
licence under this section may issue a dap. 
lioate licence to replace a licence lost, des. 
troyed or mutilat^ on payment of the 
prescribed fee which shall not be more than 
one rupee.” 

29. In sub.section (1) ot section 43 of 

Amendment of sec- the said Act the word 

^th 

' places where it occurs, 

shall be omitted. 

SO. In section 44 of the said Act the words 

Amendment of sec. figures “licensed 

<ion 44, Act IV of under section 42 ” shall 
iMS. be omitted. 

^31. In section « ol 
IQ3S. Act,— 

(a) for the words "was on a material 
matter and fraudulently made” the words 
"was on a material matter or suppressed 
facts which it was material to disclose and 
that it was fraudulently made” shall be 
substituted, and after the words "that the 
statement was false” the words “or that it 
suppressed facts which it was material to 
disclose” shall be added ; 

(b) tbe following proviso shall be added, 
namely : — 

"Provided that nothing in this section 
shall prevent the insurer from calling for 
proof of age at any time if he is entitled to 
do so, and no policy shall be deemed to be 
called in question merely because tbe terms 
of the policy are adjusted on subsequent 
proof that tbe age of the life insured was 

incorrectly stated in the proposal.” 

Holes. The proviso added now makes it clear 

that tbe insurer has the right to call for proof of 
ago at anj time il be is so entitled. 

32. In sub.section ( 1) of section 47 of the 

Amendment of said Act, for tbe words 
section 47, Act IV "the insurer shall” the 
of 1938. wordsYbeinsurermay” 

shall be substituted. 

Amendment of 33 ^ Jn section 48 of 

‘“te said Act.- 

(a) in sub.section (1), for the words be. 
ginning with “shall be persons having the 
prescribed qualifications” and ending with 
"by the holders of policies of life insurance 
issued by the company” the following words 
shall be substituted, namely : — ^ 

"shall notwithstanding anything to the 
contrary in the Articles of Association of 
the company be elected in the prosorilw 
manner by the holders of poUoiM of life in- 
surance issued by the company 
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(b) sub-sectioD (2) shall be re.numbered 
as sub-section (i) and the following shall 
be inserted as sub-sections (2) and (3), 
namely : — 

“( 2) Only and all persons holding other- 
wise than as assignees policies of life insur- 
ance issued by the company, of such mini, 
mum amount and baying been in force for 
such minimum period as may be prescribed 
shall be eligible for election as directors 
under sub-section (1), and only and all per- 
sons holding policies of life insurance issued 
by the company and having been in force 
at the time of the election for not less than 
six months shall be eligible to vote at snch 
elections : 

Provided that the assignment of a policy 
to the person who took out the policy shall 
not disqu^ify that perwn for being eligible 
for election as a director under sub- 
section (1). 

(3) The Central Government may, for 
such period, or to such extent and subject 
to such conditions as may be specified by it 
in this behalf, exempt from the operation of 
this section — 

(a) any Mutual Insurance Company as 
defined in clause (a) of sub-section ( 1 ) of 
^tion fls, in respect of which the Superin- 
tendent of Insurance certifies that in bU 
opinion o^ng to the conditions governing 
memberehip of the company or to the na- 
ture of the insurance contracts undertaken 
by It the application of the provisions of this 
enb-section to the comiany is impracticable, 


fund or of the fund of such other class or 
sub-class of insurance business, as the case 
may be, except a surplus shown in the 
valuation balance-sheet in Form I as set 
forth in the Fourth Schedule submitted to 
the Superintendent of Insurance as part of 
the abstract referred to in section 15 as a 
result of an actuarial valuation of the assets 
and liabilities of the insurer; nor shall be 
increase such surplus by contributions out 
of any reserve fund or otherwise unless such 
contributions have been brought in as reve- 
nue through the revenue account applicable 
to that class or sub-class of insurance busi- 
ness on or before the date of the valuation 
aforesaid, except when the reserve fund is 
made up solely of transfers from similar sur- 
pluses disclosed by valuations in respect of 
which returns have been submitted to the 
Superintendent of Insurauca under section 15 
of this Act or to the Central Government 
under section ll ofthe Indian Life Assurance 
Companies Act, 1912 : 

Provided that payments made out of any 
such surplus in service of any debentures 
shall not exceed fifty per cent, of such sur. 
plus including any payment by way of inte- 
rwt on the debentures, and interest paid on 
the debentures shall not exceed ten per 
wnt. of any such surplus except when the 
interest paid on the debentures is offset 
against the interest credited to the fund or 
funds concerned in deciding the interest 
Iwsis adopted in the valuation disclosing 
the afoiesaid surplus/’ 


f mpauy in respect of which the 
Su^rintondent of Insurance certifies that 

MMA tbe company, having taken aU 

rewonable steps to achieve compliance with 
the provisions of this section, has been 

directors with the required qualifications." 

section 49 of the 

2938. ^ section shall be substi. 

"AQ XT • tuted, namely : — 

No insurer, being an insurer speci. 


yS ■ the said Act the foUow- 

iDg words shall be ad. 
I, , namely 

o ‘K®®® in the policy". 

36. Section 52 of the said Act shall be 

. ”/ re-numbered as sub 

.crrr section aj of t“at seo: 

„„„ ^ , tion and to the section 

C3J On the expiry of the period of three 
yeare referred to in sub-section (2j, or on 

® *^®^°"® ®*Piry but 

time after the commencement of the 
Insurance (Amendment) Act. 1941 , to catry 
on business on the dividing principle the 

determinfl actuary, who shall 

the ®o®““«fat6d out of 

She oontnbutions received from the holders 

^ the dividing nrfn 

fjS? the extent of the c&m of 

those pohoy.holders against the realisable 
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assets of the iosarer, and shall, before the 
expiration of six months from the date on 
which he is entrusted with the investiga- 
tion, make recommendations regarding the 
distribution, whether by cash payments or 
by the allocation of paid up policies or by a 
combination of both methods, of sneh as- 
sets as he hnds to appertain to such policy, 
holders; and the insurer shall, before the 
expiry of six months from the date on 
which the actuary makes bis recommenda- 
tions, distribute such assets in accordance 
with those recommendations. 

(3) Where at any time prior to the com- 
mencement of the Insurance (Amendment) 
Act, 1941, an insurer has ceased to carry on 
business on the dividing principle, the in- 
surer shall, before the expiration of two 
months from the commencement of that 
Act, report to the Superintendent of Insur. 
ance the measures taken or proposed by him 
for the distribution among holders of poli- 
cies to which the dividing principle applies 
of the assets due to them and the Super- 
intendent of Insurance may either sanction 
such measures or refuse his sanction, and, 
if be refuses bis sanction or if the insurer 
does not report to him as required by this 
sub section, the provisions of eub.section ( 2) 
shall apply to the insurer forthwith.” 

Amendment of 37 ^ Jn section 53 of 
seclion 63. Act Iv 

0 / jm. Act.— 

in sub.section (1), for the word 
“Chapter” the word “Act” shall be substi- 
tuted : 

(b) in sub clause (ii) of clause (b) of 
sub-section (2), after tbe words “has conti- 
nued Buch failure” the words "or having 
contravened any provision of this Act has 
continued such contravention” and after the 
words “notice of such failure” the words 
“or contr ivention" shall be inserted. 

Amendment of 33 ^ jt, geetioD 69 of 

(a) in sub section (1), for the words 
"the results of a distribution, amongst poli- 
cies maturing for payment within certain 
time-limits, of certain sums” tbe following 
words shall be substituted, namely 

“the results of a distribution of certain 
sums amongst policies becoming claims 
within certain time-limits, or on the prin- 
ciple that the premiums payable by a policy- 
holder depend wholly or partly on the 
number of policies becoming claims within 
certain time limits”; 

(b) after sob-eection (2) the following 
sub-section shall be added, namely : — 


A. LB. 

“(3) Where after the commencement of 
the Insurance (Amendment) Act, I9ii, a 
provident society is to be wound up in pur- 
suance of this section, or where, whether 
before or after the commencement of that 
Act, a provident society ceases to carry on 
business on the dividing principle, the pro- 
visions of sub- section (2) and sub-sectionfd) 
of section 52 shall, so far as may be, apply 
in like manner as they apply to an insurer 
ceasing to carry on business on tbe dividing 
principle.” 

0/2938, sdk\a Act,— 

(a) in sub.section (2 ), — 
fiVin clause (a), after the words and 
figures “Indian CJompanies Act, 1913.” the 
words and figures “or under tbe Indian 
Companies Act, 1882 , or under the Indian 
Companies Act, 1866, or under any Act re. 
pealed thereby,” shall be inserted ; 

fitjto clause (b) the following words 
shall be added, namely : — 

“the full address of tbe registered office 
of the society, tbe full address of tbe prin- 
cipal office of the society in British India, 
the name of the manager at such office, and 
the name and address of some one or more 
persons resident in British India authorised 
to accept any notice required to be served 
on the society”; 

(Hi) the word “and” at tbe end of 
clause (c) shall be omitted and after clause 
(d) the following word and clause shall be 
added, namely : — 

“and 

(e) the prescribed fee for registration be- 
ing not more than two hundred rupees.”; 
in sub section fi,), — 

(i) in clause (c), after the word "require- 
ment” the words “or having contravened 
any provision” and after the word failure , 
in both places where it occurs, the words 
“or contravention" shall be inserted ; 

(ii) after the proviso tbe following pro- 
viso shall be added, namely 

“Provided further that the Superinten- 
dent of Insurance may, without previous 
notice and without application to the Court 
for sanction, — 

(a) cancel the registration of a provident 
society which has failed to have its registra- 
tion renewed, or 

(b) cancel, on such terms and conditions 
as he thinks fit. the registration of any pro- 
vident society which applies to him for 
such cancellation if he is satisfied that tbe 
society has ceased to carry on insurance 
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business and that all its liabilities in res- 
pect of insurance policies are either satisfied 
or otherwise provided for."; 

(cj alter sab-section (d) the following 
sub-sectioDS shall be added, namely : — 
■‘('5jWhen a registration is cancelled 
the provident society shall not, after the 
cancellation has taken effect, enter into any 
new contracts of insurance, but all rights 
and liabilities in respect of contracts of in- 
snrance entered into by it before such can- 
collation takes effect shall, subject to the 
provisions of section 88, continue as if the 
cancellation bad not taken place. 

(6) Where a registration is cancelled 
under clause (b) of sub-sectlon (4), or be- 
cause the society has failed to have its re- 
gistration renewed, the Superintendent of 
Insurance may at his discretion revive the 
registration if the provident society, within 
six months from the date on wbicli the can- 
cellatioD took effect, makes the deposits 
required by section 73 or has bad an appli- 
cation under sub-section (3) of section 70A 
accepted, as the case may be, and complies 
with any directions which may be given to 


dent of Insurance may, so long as ho has 
taken no action under section 88 to have the 
society wound up, accept an application for 
renewal of registration on receipt from the 
society of the fee payable with the appli- 
cation and such penalty, not exceeding the 
prescribed fee payable by the society, as he 
may require. 

(5) The Superintendent of Insurance 
shall, on being satisfied that the society has 
fulfilled tbe requirements of this section, 
renew the registration and grant it a certi- 
ficate of renewal of registration. 

70B. (1) Every provident society regis- 

e, , . ■ tered under section TO 

SupplemenUirijtn- , , 

foTiMhon and Tc. before the commence- 
pom of cItrralion$ ment of the Insurance 
in particulars fur- (Amendment) Act, 1941. 

tion of three months 
from the commencement of the Insurance 
(Amendment) Act, 1911, furnish to tbeSuper- 
intendent of Insurance such particulars iu 
addition to those already supplied for tbe 
purpose of obtaining registration as are re- 
quired by sub-section (2) of section 70 of 


it by the Superintendent of Insurance." 

Inurtion o/ new 40. After section 70 
c«e(toH4 70A and of tbe said Act the fol- 

lowing sections shall be 
inserted, namely ; — 
" 70 . 4 . (1) Every provident society regis- 
Renewal of regis- tered under this Act, or 
tration. under the Provident 

Insurance Societies Act, 1912, shall have its 


registration renewed annually for each 
period of twelve months after that ending 
on the 30tb day of June, 1942. 

‘ (2) An application for tbe renewal of a 
registration shall be made by tbe society to 
the Superintendent of Insurance before tbe 


?0th day of June preceding tbe period for 
which renewal is sought, and shall be ac- 
companied as provided in sub.secfcion (3) by 
evidence of payment of the prescribed fee 
which shall not exceed two hundred rupees 
but may vary according to the volnme of 
insurance bosiness done by tbe society. 

(8) The prescribed fee for tbe renewal of 
a registration for any year shall be paid into 
the Beservo Bank of India, or vshere there 
M no oflBco of that Bank Into the Imperial 
Bank of India acting as the agent of that 
&nk or into any Government treasury and 
the receipt shall be sent along with the 
appli^tion for renewal of the registration. 
j (4) If a provident society fails to apply 
tor renewal of registration before the date 
pacified in sub-section ( 2 ) the Saperinten. 


this Act os amended by the Insurance 
(Amendment) Act, I94i. 

(2) Every provident society registered 
under tbe provisions of the Provident Insur- 
ance Societies Act, 1912. shall before tbe 
expiration of three months from tbe com- 
mencement of the Insurance (Amendment) 
Act, 1941, furnish to the Superintendent of 
Insurance so far as it has not already done 
so the documents and information required 
by clauses (a) and (b) of sub.section (2) 
of section 70 to accompany an application by 
a provident society for registration under 
that sectioD. 

(3) When any alteration occurs or is 
made which affects any of the matters which 
are required under the provisions of sub- 
section (2) of section 70 to accompany an 
application by a provident society for regis- 
tration under that section, or are to be fur. 
nished to the Superintendent of Insurance 
under this section, the provident society 
shall furnish forthwith to the Superinteo- 
dent of Insurance full particulars duly 
authenticated of such alteration." 

41. In section 72 of the said Act, the 

Amendment of words "established after 

commencement of 

oj jvaa. 

ted. 


Anwtdment of 
teetion 74, Act IV 
■of 1938, 


42. Insub-sBotionfi.) 
of section 74 of the said 
Act, — 
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(a) the words “established after the 
commencement of this Act” shall be omitted; 

(b) in clause (o), after the words and 
figures “Indian Companies Act, 1913,” the 
words and figures "or under the Indian 
Companies Act, 1 SS 2 , or under the Indian 
Companies Act, 1866 , or under any Act re- 
pealed thereby," shall be inserted. 

43. In section 77 of the said Act. for the 
Amendment of word “shall have an 

office” the words "shall 
^ ' have in British India a 

principal office” shall be substituted. 

Amendment of mm t a* — . » 

section 79. Act IV , section of 

0 / J9S9. the said Act, — 

(aj for the words "shall keep at its regis. 
tered office" the words "shall keep at its 
principal office in British India" shall be 
substitnted; 

(bj for clauses fa) to fdj the following 

clause shall be substitnted, namely : 

"faj such registers in such form as may 
be prescribed;”: 

fc) clauses fe), (j) and (g) shall be re- 
lettered, respectively, as clauses (b), (c) 
and (d). 

section 82, Act IV 48. In section 82 of 
of 1^38. the said Act, — 

fa) in sub.sectioD { 1), for the words "and 
the statements referred to” the words “shall 
be printed and four copies of these and of 
the statements referred to” and for the 
words "within three months” the words 
"witbin six months” shall be substituted; 

fh) in sub.section {3), before the words 
"The provisions of section 17” the following 

shall be inserted, namely ; 

"The provisions of sub-sectibn (2) of 
section 16 relatingto the copies therein refer, 
red to shall apply to the returns referred 
to in sub-section fl) of this sub-section, 
and”. 

and to the sub-section as so amended the 
following shall be added, namely : — 

"and tbe Superintendent of Insurance may 
exercise, in respect of returns made by a 
provident society and in respect of an in. 
vestigation or valuation to which section 81 
refers, the same powers as are exercisable 
by bim under section 2 i and section 22 , res. 
pectively, in tbe cose of an insurer”. 

of 1838. the said Act,— 

fa) iu sub.section fl), for tbe word 
“established" the word “registered”, for the 
words “shall cause any new sebeme which it 
proposes to pot into operation” the words 


"shall cause any scheme which it proposes 
to put into operation for the first time" and 
for the words that the scheme is sound” 
the words that the rates, advantages, terms 
and conditions of the scheme are workable 
and sonnd" shall be substituted; 

fh) in sub.section f3), for the words "and 
shall send the report of tbe actuary" the 
words, brackets and figures "and shall, be- 
fore the expiration of six months from' the 
commencement of the Insurance (Amend, 
ment) Act, I9ii, send tbe report of the ao. 
tuary” shall be substituted; 

fc) in sub.section fi), for the words "it 
is actuarially sound” the words “the rates, 
advantages, terms and conditions are work, 
able and sound” shall be substituted; 

fd) for sub.section f 5) tbe following sub. 

section shall be substituted, namely : 

fS) If the rates, advantages, terms and 
conditions of any scheme are not reported 
by the actuary to be wdrkable and sound, 
the SuperinteDdent of Insurance shall give 
notice to the society prohibiting the sebeme 
and the society shall not after its receipt of 
such notice enter into any new contract of 
insurance under tbe sebeme, but all rights 
and liabilities in respect of contracts of in. 
surance entered into by tbe society before 
receipt of the notice shall, subject to tbe 
provisions of sub-section f 6), coutinue as if 
the notice bad not been given.”; 

( e) in sub.section ( 6), for tbe word “die. 
contioued”, in both places where it occurs, 
tbe word "prohibited” and for the word 
“discontinuance” the word “prohibition” 
shall be substituted. 


Amendi^t of ^7 j gg f 

section 83, Act 17 . . 

of 1938. the said Act,— 

(a) in sub-section fl), for the words “in. 
vest all surplus assets in such securities” 
tbe following words shall be substituted, 
namely : — 

"invest in such securities every increase 
that takes place in those assets and in that 
part of those assets which is held in cash as 
soon as practicable after tbe increase takes 
place and in any case witbin six months of 
its taking place”, 

and to the sub-section as so amended the 
following proviso shall be added, namely:— 

“Provided that for the purpose of deter, 
mining the amount to be invested under this 
jub-section, any deposit made in cash under 
section 73 shall be taken into accoont as^ if 
jQch cash were Government seouritiee 
unounting at the market value of the secu. 
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. rities on the date the deposit was made to 
the total deposited in cash*”; 

('ij after sab-section (4) the following 
sub-section shall be added, namely: — 

**{S) The provisions of section 86D of the 
Indian Companies Act, 1913, shall not apply 
to a loan granted to a director of a provi- 
dent society being a company if the loan is 
one granted on the security of a policy on 
which the society bears the risk and the 
policy was issued to the director on bis own 
life and the loan is within the surrender 
value of the policy.*' 

// ^48. lo section S7 of 
0/ J933. the said Act, — 

(a) is sab-sectioD (I), after tbe words 
“the principal office of a provident society" 
the words "or the princi^ office id British 
India of a society having its principal place 
of business or domicile outside British India" 
shall be inserted, and to tbe sub-section as 
so amended the following words shall be 
added namely : 

"or by both an auditor and an actuary 
appointed simultaneonsly, or first by an 
auditor only or an actuary only and after- 
wards by an actuary or auditor"; 

(bj for sub-section (3) the following sub- 
section shall be substituted, namely : 

' (3) The results of any such inquiry shall 
be recorded in writing by tbe person mak- 
mg the inquiry, and four copies of the re- 
cord shall be supplied to tbe Superintendent 
of Insurance; and when the inquiry is coniv 
pleted, a copy of the record, or of each such 
record where more than one are made in the 
TOorw of the same inquiry, shall be sent by 
the Superintendent of Insurance to tbe 
society concerned and shaU be open to in- 

speotion by any member or policy-holder of 
the society. 

Jfl snb.section (3), as so substitat- 
eu, the foUowmg sub-section shall be added 
namely : ' 

“ (4J AU eipenses of and incidental to 
any inquiry made by an auditor or actuary 
^der sub-section (2) inoluding any expeu- 
ses moorred before the date on which the 
Superintendent of Insurance receives notice 

tS i iji shall be defrayed by 

the provident society, shall have priority 

^mendment of . 

action 88, Act IV *8. In section 88 of 
0 / 1988. the said Act, 


(a) in sub-sections (1). (3) and after 
tbe words and figures "Indian Companies 
Act, 1913,” tbe words and figures "or under 
the Indian Companies Act, 18S3, or under 
tbe Indian Companies Act, 1866, or under 
any act repealed thereby” shall be inserted; 

(b) in sub-sections (1) and (3), for the 
words “that Act” the words and figures 
" the Indian Companies Act, 1913 " shall be 
substituted. 

jz’irL a , «»• » of 

of 1388. said Act,— 

(a) to sob-section { 1) the following pro- 
viso shall be added, namely : — 

"Provided that if tbe Superintendent of 
Insurance is not satisfied that tbe assets of 
tbe society are sufficient to meet the costs 
of liquidation including tbe remuneration 
of tbe liquidator, he may decline to make 
such appointment, and in sncb a case the 
society shall itself appoint a liquidator who 
shall carry out tbe liquidation os if the 
winding op was bsing done by an order of 
the Court."; 

(b) in sub-section (2), for the words “so 
appointed" the words "appointed by the 
SuperiDteudent of Insurance ander sub-sec- 
tion (ly shall be substituted. 

SI. In clause (d) of sub-section (1) of 
Amendtiunt of section 91 of the said 
section $1, Act IV Act, after the word 
of 1938. “liquidation" tbe fol- 

lowing shall be inserted, namely : 

“including the remuneration of tbe liqui- 
dator and any expenses incurred under 
clause (q) of this sub-section". 

Amendment of 92, To section 92 of 

Act the follow, 
a, , ' , iog sob-section shall be 

added, namely 

‘Yid; The costs of the liquidation in- 
eluding tbe remuneration of the liquidator 
and any expenses incurred under clause (a) 
of sub-seotion of section 9i shall, if the 
Uqmdator decides that they shaU be payable 
out of the ^ets of the society, be ^yable 
in priority to all other claims." 

Amendment of -o 
section 98, Act IV Section 98 of 

0 / 1938. the said Act.— 

tSll (2), for the words “of 

not^^t!!® thousand mpees- the words “of 
for tbf twenby.five thousand rupees". 

twenty.five thoSid 

^ than twenty, 

.. t^oaaand rupees " and for tbe words 

oae-tbird of the gross premium 
the words equal to not less than one-third 
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of the gross premium” shall bo substituted, 
and shall be deemed always to have been 
substituted : 

after sub-section (2), the following 
sub-section shall bo added, and shall be 

deemed always to have been added, namely: 

“(3) The provisions of sub-section (7) of 
section 7 shall apply in respect of a Mutual 
Insurance Company and a Co-operative Life 
Insurance Society as if for the words ‘under 
the foregoing provisions of this section’ the 
words and figures ‘under the provisions of 
section 93’ were substituted.” 

54. In the proviso to section lOO of the 
Amendvienl of said Act, the words 
uction 100, Act IV ‘‘balance-sheet, revenue 
of 1938. account and” shall be 

omitted and to the proviso as so amended 
the following words shall be added, 
namely: — 

‘‘and any member of the company domi- 
ciled in that province shall be entitled on 
application to the company to receive from 
it a copy of the balance-sheet and revenue 
account." 


55. In sub. section (2) of section 102 of 
Aviciidmentof ^be said Act, for the 
&eclion 102, Act lY words “any provident 
of 1038. society which makes 

default in complying with any of the re- 
quirements of Part III” the words “any 
provident society as defined in Part III 
which makes default in complying with or 
acts in contravention of any of the require- 
ments of this Act” shall be substituted and 
after the word “default,” in the second, 
third and fourth places where it occurs, the 
words “or contravention” shall be inserted. 


Amendmentof 
section 103, Act IV 
of 1938. 


56. In section lOS of 
the said Act, — 


(a) in sub-section (1), for the word 
"transacts” the words “carries on” shall be 
substituted, the words and figures “sec- 
tion G” and "section 97” shall be omitted, 
and for the word "transacted" the words 
"carried on” shall be substituted ; 

(b) in the proviso to sub-section (2), for 
tho words "this section” the words, brackets 
and figures “sub-section (1) or sub-sec- 
tion (2)" shall be substituted : 

(c) after sub-section (2) the following 
sub-section shall be added, namely : — 

"(3) Any provident society or any person 
acting on behalf of a provident society who 
carries on any class of insurance business in 
contravention of any of the provisions of 
section 70, section 78 or section 83 or does 
any one or more of the acts constituting 


the business of insurance in relation to any 
insurance business carried on in contraven- 
tion of any of the said sections shall bo 
punishable with fine which may extend to 
one thousand rupees.” 

67. Section 105 of the said Act shall be 
Amendmentof re-numbered as sub- 
section 105, Act IV section (1) ot that sec- 
0 / 1938. tJon and to the section 

os so re-numbered the following sub-section 

shall be added, namely: 

“(2) This section shall apply in respect 
of a provident society as defined in Fart III 
as it applies in respect of an insurer.” 

58. (1) Section lOG of the said Act, shall 
Amendmentof be re- numbered as sub. 
section 106, Act IV section (1) of that 
of 1938. section. 

(2) In the section as so re-numbered, 
after the words, “If on the application of” 
the words “the Superintendent of Insurance 
or” shall be inserted and to the section as 
so amended the following sub-section shall 
be added, namely: — 

“(2) This section shall apply in respect 


>f a provident society as defined in Part III 
it applies in respect of an insurer.” 

59. Section 107 of the said Act shall be 
Amendment of ro-number^ ae sub- 

eclioH 107, Act IV section [I) of that sec- 
/ 1938. tion and to the section 

is so re-numbered the following sub-section 
hall be added, namely : — 

"(2) This section shall apply in respect 
if a provident society as defined in Part III 
is it applies in respect of an insurer. 

60. In section llO of the said Act, after 
e«t*nAntLnif,( sub-section (S) the fol- 

eclion 220, Act IV lowing sub-seofcion snau 
/ 1938. be added, namely 

'*(4) No appeal under tbie flection shall 
)e entertained unless it is made before the 
iipiration of four months from the date on 
vbich the order appealed against was com* 
nunicated to the appellant." 
Amendmentof ju section llS of 

(a) for sub-sections (1) and (2) tbe 
ollowing sub-sections shall be substituted, 

lamely: — , 

"(1) A policy of life insurance under 

vbich tbe whole of the benefits become 
Miyable either on the occurrence, or at a 
ixed interval or fixed intervals after the 
iccnrrence, of a contingency which is bound 
0 happen, shall, if aU premiums have been 
jaid for at least three consecntive years m 
he case of a policy issued by an insurer, or 
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fire years in tbe case of a policy issued by 
a proTidenfc society as defined in Part III, 
acquire a guaranteed surrender value, to 
which shall be added tbe surrender value 
of any subsisting bonus already attached to 
tbe policy, and every such policy issued by 
an insurer shall show tbe guaranteed sur- 
render value of the policy at tbe close of each 
year after tbe second year of its currency 
or at tbe close of each period of three years 
throughout tbe currency of tbe policy ; 

Provided that tbe requirements of this 
sub. section as to the addition of the snr- 
render value of tbe bonus attaching to a 
policy at surrender shall be deemed to have 
been complied with where tbe method of 
calculation of tbe guaranteed surrender 
value of tbe policy makes provision for tbe 
surrender value of the bonus attaching to 
the policy : 

Provided further that the requirements 
of this sob-section as to the showing of the 
guaranteed surrender value on a policy shall 
be deemed to have been complied with where 
the insurer shows on the policy the guaran- 
teed surrender value of the policy by means 
of a formula accepted in this behalf by tbe 
Superintendent of Insoraoce as satisfying 
tbe said requirements: 


Provided further that the provisions o 
this sob-section as to tbe showing of thi 
guaranteed surrender value on a polio' 
shall not take effect until after the expir 
of six months from such date as tbe Cen 
tral Government may, by notification in thi 
oflBcial Gazette, appoint in this behalf. 

1/otes: —The firel proviso which covers th 
diverse methods ol cslcnlating the surrender value 
of with profit policiee, tbe eecoud which cover 
cases in which a formula employed by insurer 
offers an acceptable alternative (o the question o 
thf values at fixed intervale of time am 

the third proviso which defers the application o 
tte uew sub-seclioo ^i^for a time sufficient t 
enable insurers to prepare the new forme anddoeu 

b: 

(2) Notwithstanding any contract to thi 
contrary, a policy which has acquired i 
surrender value ehall not lapse by reason o 
the noQ.j»yment of further premiums bu 
shall be kept alive to tbe extent of thi 
paid-up sum insured, and the paid-up sun 
insured shall for the purposes of this sub 
swtion include lu fuU all subsisting rover 
sionary bonuses that have already attachec 
to tbe policy, and shall, where the policj 
IS one on which tbe maximum number o 
annual premiums payable is fixed and thi 
premiuiDB ars of uniform amount, be befori 
the inclusion of such bonuses not leas that 


tbe amount beatiug to tbe total sum insured 
by the policy exclusive of bonuses tbe same 
proportion as tbe total period for which 
premiums have already been paid bears to 
the maximum period for which premiums 
were originally payable. 

(3) A policy kept alive to tbe extent of 
the paid-up sum insured under sub-section 
(2) shall not be entitled by virtue of that 
sub-sectioD to participate in any profits 
declared distributable after tbe conversiou 
of tbe policy into a paid up policy.”; 

(b) sub section shall be re.numbered 
as sub-section (4) and in that sub section 
as so re- numbered, — 

(i) for tbe words “This sectiou shall not 
apply to” the following shall be substituted, 
namely ; — 

"Sub-section (2) and sub- section (3) shall 
not apply”; 

(itj clause (a) shall be omitted, 

(Hi) for clause (b) tbe following clause 

shall be substituted, namely : 

“(a) where tbe paid-up sum insured by 
a policy, being a policy issued by an in- 
surer, is less tbau ooe hundred rupees iu- 
elusive of any attached bonus, or takes the 
form of an annuity of less than twenty-five 
rupees, or where the paid-up sum insured 
by a policy, being a policy issued by a pro- 
vident society as defioed in Part III, is less 
than fifty rupees inclusive of any attached 
bonus or takes the form of an annuity of 
less than twenty. five rupees, or” ; 

fjti; clauses (c) and (d) shall be re- 
lettered as clauses (b) and (c), respectively. 

Amendmtntof 62. iDeub.eectioDf^;?^ 
uctwn 214, Act IV of section 114 of the said 
cf 19S8. Act,— 

(a) for clause (b) tbe following clause 

shall be substituted, namely : 

"(b) the manner in which it ehall bo 
determined which of the transactions of an 
lOBurer are to be deemed for the purposes 
of this Act to be insurance business trans- 
acted in India or in British India, as the 
case may be;” ; 

(b) in clause (g), after the words “may 
be the words ‘applied for," aboil be inserted. 

63. Section lie of the said Act shall be 

Amendment 0 / fd-noiDbered as sub* 

f/ 800. 

tioD ftod to tho sdctioD 
M K re-numbered tbe following sub-section 
Bbail DO added, namely : 

This section shall apply in respect 
01 provident societies as defined in Part III 
as it applies in respect of insarerB." 
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InsertKni of new After section IIG 

section J16A in Act of the said Act the fol- 
IV of 1938. lowing section shall be 

inserted, namely : — 

"H6A. The Central Government shall 

every year cause to be 

turnTtob7pitb%)i!^d. published, in such man. 

ner as it may direct, a 
summary of the accounts, balance-sheets, 
statements, abstracts and other returns 
under this Act or purporting to be under 
this Act which have been furnished in pur. 
suance of the provisions of this Act to the 
Superintendent of Insurance during the 
year preceding the year of publication, and 
may append to such summary any note of 
the Superintendent of Insurance or of the 
Central Government and any correspon. 
dence : 


Provided that nothing in this section 
shall require the publication of the state- 
ments referred to in sub-section (1) of 
section 2 S." 


65. In section 117 of the said Act, after 
Amendnunt of the words “being a com- 
sectum 117, Act IV pany” the words “ or a 
of 1038. provident society as de. 

fined in Part III being a company" shall 
be inserted. 


66. In section 1I8 of the said Act.afterthe 
Amendment of sec- words and to such ex- 
lion 118, Act JV of tent" the words "or sub- 

ject to such conditions 
or modifications” shall be inserted. 


of 67. For section 119 of 
new section for sec- the said Act the follow. 

section shall be sub- 
‘ stitnted, namely : — 

“119. Any person may on payment of a 
Inspection and of five rupees inspect 
supply of copies of the documents filed by 
pubtishedprospectus, an insurer with the 

Superintendent of In- 
surance under clause (f) of sub-section 
(2) of section 3, and may obtain a copy of 
any such document or part thereof on pay. 
ment in advance at the prescribed rate for 
the making of the copy." 

‘ Insertion of new 68. After section 121 
section 122 in Act IV of the said Act the fol- 
of 1938. lowing section shall be 

inserted, namely : — 

Amendment of "122. In Item No. 86 
Schedule I, Act IX in the First Schedule to 
of 1908. the Indian Limitation 

Act, 1908,— 

( a) for the entry in the first column the 
following shall be substituted, namely : — 


A. I. R. 

'(a) On a policy of insurance when the 
sum insured is payable after proof of the 
death has been given to or received by the 
insurers. 

(b) On a policy of insurance when the 
sum insured is payable after proof of the 
loss has been given to or received by the 
insurers.'; 

(b) for the entry in the third column, the 

following shall be substituted, namely ; 

The date of the death of the deceased. 

(b) The date of the occurrence causing 
the loss.' ” 

Amendment of 69. In Form A con- 

Part II of the 
^ ' First Schedule to the 

said Act, — 

(a) in the first column, after the entry 
“Miscellaneous Insurance Business Account” 
the brackets and letter "(m)” shall be 
added ; 

(b) in the fifth column, after the entry 
“Outstanding Premiums (g)" the brackets 
and letter "(d)" shall be added, and 

(c) after foot-note (1) the following shall 
be added, namely : — 

"(m) Where the insurer is required to 
maintain a separate account in respect of any 
sub.class of miscellaneous insurance business 
this heading is to be split up accordingly." 

Amendmentof 70. In the Third 
Third Schedule, Act Schedule to the said 
rV of 1938. Act,— 

(a) in regulation l contained in Part I, 
after the words "for every class" the words 
"or sub.class" shall be inserted ; 

(b) in regulation 2 ,— 

(i) after the words “miscellaneous insur- 
ance" the words “exclusive of any sub.class 
of such business in respect of which the 
insurer is required to maintain a separate 
account" shall be inserted ; and 

( ii) the following sentence shall be added, 
namely : — 

“For a sub.class of miscellaneous insur- 
ance in respect of which the insurer is 
required to maintain a separate account. 
Form D or Form F as set out in Part II of 
this Schedule may be used with such modi- 
fications as the Superintendent of Insurance 
may authorise."; 

(e) In Form D contained in Part II, — 

• (i) In the first column the entry “Com- 
mission to insurance agents (less that on 
Be-insurances)" shall be omitted, and for 
the entry ‘1‘. Allowances and Commission 
(other than commission to insuranceagente)" 
the following entry shall be substituted, 
namely : — 
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"1. (a) CommisaioQ to insuraoce agenfca 
(less that on He-insurances). 

(b) Allowances and Commission [other 
than commission included in sub-item (a) 
preceding]” ; 

(ii) in the first column, after the entry 
■‘5. .\nditors’ fees" the entry ”6. Medical 
fees" shall be inserted, and the existing 
entries numbered 6 to 12 shall be re-num- 
bered 7 to 13, respectively ; 

(iii) all the horizontal lines appearing in 
the columns and the letters “Be.” against 
the entries ‘‘Interest, Dividends and Bents” 
and “Less — Income-tax thereon (d)" shall 
be omitted, and horizontal lines under which 
the totals of the columns are to be inserted 
shall be added at the foot of each column; 

( iv) in note (a) the words “In the case of 
an insurer having his head office in British 
India" shall be omitted. 

Amendmtnt of 71. In Part II of the 
Fourth Schedule, Fourth Schedule to the 
Acl 17 of 1938. said Act,— 

(a) in the opening paragraph beginning 
with the words ‘‘The following tabular 
statements” — 

(i) in clause (d), for the semi-colon and 
the word "and” at the end of the clause the 
following shall be sabstituted, namely ; 


‘‘for the intervaluation period (except that 
it shall not be necessary to prepare such 
statement in respect of any class of business 
so long as the insurer deposits annnally with 
the Superintendent of Insurance an abstract 
in respect of that class of business)”; 

(ii) clause (e) shall be omitted ; 

(b) in sub-paragraph ( 2J of the paragraph 
numbered 8, for the words "as at the valu- 
ation date" the words "as a result of this 
valuation” shall be substituted ; 

( c) in tbe paragraph numbered 9, between 
the word "fourth" and the word "sixth” 
the word “fifth” shall be inserted ; 

( d) for Form 6 the form contained in the 
Schedule to this Act shall be substituted ; 

(e) in Form J., for the beading to the 
first column "Number of premiums paid” 
the following heading shall be substituted, 
namely : — 

"Number of annual premiums paid up to 
the valuation date” 

and the following note shall be added after 
tbe existing note, namely . 

"Note. — The reserve value is to be based 
on tbe rata of office premium payable by an 
insured who entered at tbe age shown and 
who bad, by tbe valuation date, paid the 
number of annual premiums shown in the 
first column.” 


SCHEDULE. 

[See section 71 (d).] 

Form to be sabstituted for Form G in tbe Fourth Schedule of tbe Insurance Act, 1938. 


Consolidated Kevenue Acconnb of 
commenoiDg 

for 

and ending . 


years 


Business 

witbin 

India* 

M 

I 

Total. 

1 

1 

1 

f 

1 

Business 

withia 

India* 

Total. 


Claims under Policies (inolading 
provision for claims dee or in- 

timated), less Be-insuranoes 

By death 

By maturity , | 

Annuities, less Be-insucaness. 

Sniieaderg (inolading eonenden 
ol Bonos), leas Be-insotaaoes. 

Bonoees in cash, leu Be-ioanr. 
anoM. 

Bon^ in BodncUon of Pre. 
roioms, lees Be-insoiances. 


Bs. 


Bs. 


Balance of Life IneotaneeFund 
at the begianingof the period. 

Premiums, less Be-inBorances— - 
(1) First year premiums. 

(ii) Benewal premiums. 

(iii) Single premiums. 
Oonddeiation for Annuities 

granted, leu Be-lnsurances 
(e). 

Interest, Dividends and Bents 
, Rs. 

Leu— Ineome-tax thereon (d). 

Be. 


1041 Aotii 8 ( 2 pp.) 


Bs. 


Rs. 
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Business 
within I Total. 
India. I 
(a) ( 


A. I. B, 


Bosioess 
withia Total, 
India. 

(a) 


Expenses of Management (b) ^ 

1* (<x} Commission to insurance 
agents (less that on Re« 
iusurances), 

(h) Allowances and Commis« 
mission [other than com* 
mission included in sub- 
item (a) preceding], 

2. Salaries, etc., [other than to 
ageuts and those contained' 
in sub. item 1 ^ 6 ^ preceding].! 

9. Travelling expenses • . | 

4. Directors' fees . . ' 

5. Auditors* fees . . . 

6. Medical fees « . , 

7. Law charges , , t 

8. Advertisemente . . | 

9. trintiDg <S; Stationery , i 

10. Other expenses of manage- 
ment (accounts to be speci- 
fied). 

11. Other payments (accounts to 
be specified). 

12. Rent for offices belonging to 
and occupied by the insurer. 

18 . Rentsof other offices occupied 
by the insurer. 

Bad debts 

United Kingdom, British Indian, 
Dominion and Foreign Taxes. 

Other Expenditure (to be speci. 
fied). 

Profit transferred to Profit and 
Loss Account. 

Balance of Life Insurance Fund 
at end of the period as shown 
in the Balance-sheet. 


I 

Registration fees 

Other Income (to be specified). 

' Loss transferred to Profit and 
I Loss Account. 

I 

I Transferred from Appropriation 
Account 


Notes. 

(a) These columns apply to all business except business the premiums in resp^t of which are 
ordinarily paid outside India. If any question arises whether any premiums are ordinarily paid inside or 
outside India, the Superintendent of Insurance shall decide the question and his decision shall bo final. 

(h) If any sum has been deducted from this item and entered on the assets side of the balance-aheeli 
the amount so deducted must be shown eeparately. 

(c) AU single premiums for annuities, whether immediate or deferred, must be included under this 
beading. 

(d) British Indian, United Kingdom, Foreign and Dominion income-tax on Interest, Dividends 
and Bents must be shown under this heading, less any rebates of income-tax recovered from the revenue 
authorities in respect of expenses of management. The separate heading on the other side of the account 
is for United Kingdom, British Indian, Foreign and Dominion taxes, other than those shown under 
this item. 

(e) In the case of an insurer having bis principal place of business outside British ^dia the expenses 
of management for the total business need not be split op into the several sub*beads, if they are npt so 
split up in his own country. 


END 
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by acts of user and not by dedication — 
Complete abandonment of owner's right is 
unusual even if river is of exceeding sanctity 

36c 

Decree — Binding nature of — Party not 
party to proceedings can show decision to 
be inaccurate 128t 

Deed — Construction — Sale deed — One 
coparcener purporting to transfer bisinterest 
in joint estate to other coparcener — Trans- 
action held nominal in sense of not affect, 
ing right of parties inter se 48a 

Evidence — Witness unreliable as some of 
bis evidence found untrue — Statement of 
such witness cannot bo relied on unless 
supported by independent evidence 956 

Suit by priests for declaration that 

certain estate was charged with payment of 
their britti — Plaintiffs though having 
complete record of their transactions not 
producing any document evidencing charge 


L 1941 pRivr Council 

Evidence 

—This is sufficient to cast doubt on their 
claim 16fl 

Adverse inference-PIaintiff claiming 

to be A’s legitimate son— Defendant plead, 
ing divorce of plaintiff mother by A before 
bis birth — Neither party producing talak. 
nama— No adverse inference can be drawn 
against either party 11a 

Chance witness— Evidence of, though 

not necessarily false, it is rash to rely on it 

11c 

‘Evidence Act (1 of 1S72), S. 2 (1) — 
Evidence excluded by statute as ioadmissi. 
ble should not be admitted merely because 
it may be essential for ascertainment of 
truth : 41 C W N 1103 = 65 C L J 520, 
REVERSED 16/ 

Ss. 4, 112 — Discretion under S. 4 

should be exercised in judicial manner 
according to circumstances of case — 
Marriage proved to have been performed on 
certain date— Court can either regard it as 
subsisting at subsequent date unless it is 
disproved or call for proof of it 116 

iS. 32 — Evidence of tradition in family 
is hearsay evidence and is not admissible 
under S. 32 16e 

N. 41 — Suit between A and B— Judg- 
ment that suit property did not belong to 
A as adopted son of C is not judgment in 
rem 856 

Ss. 48 and 35 — Answers given in 

W^Uson's Manual on Questionsof Customary 
Law in the Punjab are admissible 216 

S. 112 — Continuance of marriage need 

not be shown in any special manner 11c 

S.114 — Joint family trade — Manager 

for himself and on behalf of his minor 
brother executing mortgage to pay off trade 
debts— Suit to enforce mortgage— Manager 
and his brother summoned to produce 
account books — Both ffling affidavits that 
account books were not with them nor did 
they know in whose possession they were 

Evidence acquiesced in by plaintiff and 

no further steps taken — No adverse infer- 
ence held could be drawn by non. production 
of account books: (1937) 2 M L J 559 — 
AIR 1937 Mad 816 = 176 I C 1003. 
REVERSED 436 

I 

Foreign Jurisdiction Act (1S90, 53 d 54 
Viet., 0. 37), S. 1 — Agreement — Khan of 
Kalat granting to British Government by 
agreement in 1903 perpetual lease of Nasira- 
bad Niabat part of Kalat territory at quit 
rent and ceding entire management of terri- 
tory absolutely and with all rights and 
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Foreign Jurisdiction Act 
privileges, State or personal, as well p fall 
and exclusive revenue, civil and crioDinal 
jurisdiction and all other forms of admini- 
stration — Prior to agreement predecessors 
of plaintiffs holding proprietorial rights 
over certain lands comprised in agreement 
— After agreement Government treating 
aforesaid lands as Government unoccupied 

lands Suit by plaintiffs claiming that 

Government bad no title to lands granted 
to them by Ehan of Kalat — Agreement 
held was not mere "commercial agreement" 
but created rights between two sovereign 
States — Government held had full sovereign 
rights over territory and its act in refusing 
to recognize plaintiff’s title to suit lands 
being act of State plaintiff's could have no 
recourse against Government in Municipal 
Courts 61 


Fiaud— Fraud must be established beyond 
all reasonable donbt — It cannot be based 
on suspicion and conjecture 93 


Grant — Continuous payments alleged to be 
granted or charged not esplalnabte without 
asserting some legal origin — Court wonld 
presume necessary legal origin 160 

Hindu las — Adoption — Mayukba — 
'Widow can adopt unless expressly forbidden 
by husband notwithstanding that be died 
undivided — Consent of his surviving copar> 
ceneta is not necessary 85a 


Alienation — Manager — Necessity - 

Manager of joint trading fanoily incurrii 
debt to pay off trade debts — Lender mu 
show either necessity for loan or reasonab 
enquiry for necessity of loan, and facts 
true would have justified loan ; (1937) 
M L J 559=C37) 24 A I B 1937 Mad 61 
= 176 I 0 1003. SEVBBSED 41 
——Partition — Mere separate living by oi 
of brothers does not import division 12 ( 

——Partition — Sham agreement of sa 
whereby one coparcener pretending 
transfer bis fractional share to other copa 
ceners— Beference in agreement by copa 
raners to their interest as represented 1 
fractional share cannot change their joii 
status contrary to their intention to rema 
joint and undivided 41 

Endowment— Bathing gh 
at Benares — Dedication may be oomple 
or partial 3^ 

^-rr-KeJjgions endowment — Dedioatu 
— Complete and partial — Difference e 
plftiD6d 2 1 

— ^pons endowment— Da factosheba 
OI Idol whether can sue on behalf of id 


Hindu law 

to set aside permanent leases granted by 
hereditary shebait (Quare) 33 

*'lnoome-tax Act (11 of 2922). Ss. 3, 14, 
(l),55 — Income from impartible estate of 
bolder is income of individual and not 
income of undivided family of himself and 
bis sons : I L B (1939) Lab 520 = (’40) 
27 A I R 1940 Lab 113 = 187 I 0 676 
{SB), REVERSED 120ci 

** S. 0 — "Owner” — Holder of impar- 

tible estate receiving income from house pro- 
petty is not owner of property — Hence 
income is not assessable under Sec. 9 : I L B 
(1939) Bom 284=('39) 26 AIR 1939 Bom 
195=182 I C 712. OVERRULED: 1206 
Insurance — Marine — Perils of seas ex- 
plained—* Whether in particular case there 
is loss doe to peril of sea is a question of 
fact for jury 686 

Marine — Causa prozima in insurance 

law does not necessarily mean cause last 
in time but what is "in substance" cause — 
Ventilators of ship closed to prevent incur- 
sion of sea water — Closing of ventilators 
causing rice cargo to heat and ferment and 
thus damaging it — Damage is recoverable 
as loss by perils of seas — Even otherwise 
loss falls within general words "all other 
perils, losses and misfortunes, etc.*' con- 
tained in insurance policy 68c 

InterpretatioQ of statutes— Court's duty 
to enforce law as enaoted — It cannot ques- 
tion Legislature's policy 109a 

Land Court Rules (Jaffa) (1921), R.2— 
R. 2 is impliedly repealed by Establish- 
ment of Courts orders (1924.31) 99a 

^Lessor and lessee — Lessee mortgaging 
lease-bold interest— Mortgagee is not liable 
for burdens of lease by reason of privity of 
estate or contract whether or not he enters 
into possession 3 q 

Limitation Act (9 of l90S) — k<}\i must 
be enforced even at risk of hardship to 
particular party 

• S. 70 (he J ore amendment of 1929)—. 

Decree .in scheme suit — High priest of 
temples appointed trustee of all properties 
moveable and immovable devoted to service 
of temple God — High priest held trustee 
within S. 10 and suit to recover war bonds 
vested in him held not barred by any length 
of time : 19 P L T 367 = ('88) 26 A I R 
1938 Pat 273=176 I 0 209, REVERSED 


■ '-Art. 68 — Suit to enforce bond by per- 

wn to whom it is assigned und« 8. 292 , 

Succession Act, is suit upon bond 66 


Subject Index, A. I, R. 1941 Privy Council 


Lessor and lessee 

68 — Letters of adminioistra. 

tion granted to widowof deceased for bene- 
fit of minor sons and limited to period of 
minority of any of them — Administration 
bond under S. 291, Succession Act. for. 
nisbed — Widow dying — Bond assigned 
under S. 292, Succession Act, to one of sons 
after he bad attained majority— Suit on 
bond brought more than three years after 
death of widow held barred : GO Bom 1027 
= CSG) 23 A I R 1936 Bom 363 = 165 
I C 672, OVEBEULED 6c 

Mahomedan law — Legitimacy — Acknow- 
ledgment — Wife poor and of lower social 
standing — Husband keeping marriage secret 
to some extent and not taking wife to live 
at bis father s bouse— Child's claim as only 
child does not necessarily fail because father 
is not shown to have treated him as be 
should ordinarily have been treated — Im- 
portant question in such circumstances to 
consider is whether father maintained and 
supported child Hcf 

Practice— Appeal — Lower Court decision 

vitiated by misdirection as regards onus 

Dispute involving questions of law and fact 

— Appeal lying only on question of law 

New trial held should be ordered 99c 

Inference from evidence — If it is not 

safe from evidence for appellate Court to 
draw particular inference it is also not safe 
for trial Court to draw inference 

Principal and agent— Agent can enter 
into contract on basis that he is himself to 
be liable to perform contract as well as bis 
principal 114a 

’^Priyy Council— Criminal appeals — When 
Privy Council will interfere in criminal 
cases and when certificate for appealing to 
Privy Council should be granted explained 

132 

New points of law — Income-tax cases 

— New points of law should not be allowed 
to be raised for first time in Privy Conncil 

120c 

Leave to appeal to — No legal principle 

involved — Concurrent findings of fact by 
lower Courts — Leave to appeal should not 
be granted 1066 

Respondent not appearing — Privy 

Conncil will not determine any matter not 
strictly within pleadings and issues even if 
material for decision be on record 85c 

Raising of questions by originating 

summons not appropriate — Courts below 
giving judgment on footing that questions 


Priyy Conncil 

were properly raised - Privy Council in 
appeal would follow same course and deal 
with matters od that footiog 75^ 

Public Health Law (1925), S. 89 — S. 89 
has no application to corporations assuch— 
Snb-8. (1) affords protection to persons only 
and not to bodies corporate or incorporate 

t» Jar,.. 103a 

Record of Rights — Entry in— Reetifioa. 

tion— Onus of proving that entry is wrong 
13 on person who seeks rectification— Land 
(Settlement of Title) Ordinance, 1928-39. 
Ss. 43. 66 

Religions endowment — Dedication — 
Heavy onus lies on person who assarts 
that property belongs to religions institution 

Practice of certain institution cannot 

be presumed from practice prevalent in 
majority of religions institutions — Rule of 
practice should be collected from its own 
coDsbitutioD or practice as proved in evi- 
dence 56i 


Rules of Court of British Colnmbia, 
0. 58, B. 4 R. 4 is intended to obviate 
new trial in cases where snoh coarse can 
properly be avoided — R. 4 applies even to 
cases tried with jury— Jury finding that 
there were perils of seas while ship’s venti- 
lators were closed— Appellate Court can 
draw inference of fact that closing of venti- 
lators was dne to perils of seas 68a 

Sind'Sagar Doab Colonization Act (1 
of 1902), S. ^—Agreements under Act with 
village proprietors for surrender of lands on 
statutory terms recorded in wajibularz of 
1902 and 1926 — Scheme of Act abandoned 
and Act repealed in 1929 — * Repeal of Act 
held did not render agreements invalid by 
reason of S. 4, Punjab General Clauses Act. 
so as to revive proprietors' right during 
interim period to reclaim lands — Agree- 
ments recorded in wajibularz held operated 
independently of Act and were binding on 
proprietors daring period of transition and 
precluded them from reclaiming shamilat 
lands daring that period 34 

Snocession Act (39 of 1025), S. 5— Phrase 
referring to national law of propositus — 
Meaning explained 139 

* S. 292 — S. 292 does not confer new 

cause of action on assignee : 60 Bom 1027 
= ('36) 23 A I R 1936 Bom 363 = 165 
I C 672, OVEBBULED 6d 

Tort — Conversion — Delivery of goods 
taken by person authorized to do so is not 
conversion of goods 1346 
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Tort 

ilaster and Bervanfc — Injury caused 

by negUgenco of servant of Corporation in 
discharge of bis duty— Corporation is liable 
for damages 103/> 

Transfer of Property Act (4- of 1S82), 
S. o-SA — Whether applies to agreement to 
transfer of partial interest f Quare) : 128c 

S. 53A— Scope —It only creates right 

of estoppel between proposed transferee and 
transferor and bas no operation against 
third partiesQotclaiming under them: 128(2 

’ S. 35 ( 6} (b) (before amendment in 

19S0 —Contract of sale cancelled and pnr. 
chaser allowed to remain in possession till 
repayment of purchase price paid by him — 
Suit by subsequent transferee from seller 
for possession — Purchaser under cancelled 
sale alleging novation but not proving it — 
No question of statutory charge under 
S. 5i5 (6) (b) raised in trial Court — Appel, 
late Court held could not entertain such 
question as it involved issues of fact nei. 
ther raised nor considered — B's possession 
held did not amount to snfGcient notice 
under S. 55 (6) (b) 47 

“ S. 5.9— Equitable mortgage— Testator 

executing pronote and depositing title deeds 
of certain property as collateral security — 

Suit by plaintiff to enforce security Sub. 

sequent mortgagee of security also implea. 
ded— Security found to be invalid for want 
of registration — It is invalid for all par- 
poses and not merely as between plaintiff 
^“^i8^t)sequeEt mortgagee — Plaintiff is 
entitled to simple money decree by virtue 
of pronofce Suit against subsequent mort- 
gagee should be dismissed with costs— It is 
wrong for Court to direct sale of suit pro. 


Transfer of Property Act 
party or to make any pronouncement as to 
validity or otherwise of subsequent mort. 
gage or to give subsequent mortgagee any 
relief whether against property or against 
executors: 193G MWN 3G7=C36) 23 AIR 
1936 Mad 2oG = 10:5 I C 195. BE. 
VERSED 90 

*Trust — Suit by trustee against stranger 
to recover trust funds applied in breach of 
trust falls under Art. 120 and not Art. 36, 
Limitation Act — Right to sue accrues when 
trustee becomes aware of breach 15 

Suit by trustee to recover trust pro. 

petty — Question of accounts cannot be 
raised for the first time in Privs’ Council 
appeal Id 

^Vendor and purchaser — .Assignment 
of rights of vendor under contract of 
sale — Vendor to incur expenses before pro- 
duction or delivery of goods under contract 
— Claim by assignee against purchaser for 
purchase price — Purchaser must be given 
credit for all payments which be has been 
compelled to provide to obtain delivery 

* . 

Rights of vendor — Interest on pur- 

chase money — Puccbaser getting possession 
of subjecfc.matter before payment of pur. 
chase pride— He must pay interest on pur- 
chase price in absence of express agreement 
to the contrary — This rule is not confined 
to cases of sale and purchase of lands but 
applies to all cases where specific perfor. 
mance would be granted by Courts of equity 

114c 

Words and Phases— “Emanation”— Use 
of, while referring to agent or servant is not 
appropriate 114^ 
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^ A, I. R, 1941 Priyy Coaocil 1 

(From Madras: A. 7.5. 1938 Mad 999) 
17th September 1940 
Viscount Maugham, Lord Russell oj 
Killowen, Lord Wright, Sir Georgi 
Rankin and Mr. M. R. Jayakab 

O. Rm. 0, M, Sp, Firm — Appellant 

P. L. N. K. M. Nagappa Chetliar and 
anoth&r — Respondents. 

Privy Council Appeal No. 67 of 1939. 

and Customer— k having accoum 
mtn oank drawing hundis for certain amoum 
« « applied to charity bp him and B aitd hand- 
. <0 B f^lh authority to inveii 
i 1 *” huaineas— Hundis though 

with name of ehant^ 
£ank crediting amount to account in name^ 

charity «. 

and transferring trust funds to itself 
cancelling overdraft account of B with 
opening new account in his 
Wif »wme 0 / cJiariip for amount of 

approprioiing trmt 
t«<A knowledge of breach of trust and 
l%abU io rtiiort tnww to charitye 

bondis 

chariirh^w.5“®?“« was to be applied to 
to B ® Landed over tbe hundis 

Ss ow? S! the trust funds in 

besiMr TDa hundis though payable to 

tho account in the na^ 
credit f%f n»J ^^Jiaferred tha monioa to the 

S« fo* ^tich the 

19il Ella 


Held that the bank in appropriating the charity 
monies to itself was taking a transfer of property 
which in equity it was bound to restore to the 
charity unless it could show that B had authority 
to use those funds to pay off his over-draftand that 
the appropriation by It was not a breach of trust. 
The quealion whether the trauafer was due more 
to B's desire to put his account in credit or to tho 
banb’a desire to be repaid was immaterial. Though 
a Hindu religious endowment was not technically 
for all purposes in the same position as an English 
trust and its property was not vested in its 
manager as trust property is vested in a trustee, 
such differences were of small importance for the 
purposes of the case. [P 8 0 1] 

Held further that the discha^e of the overdraft 
on B's account did not come within the scope or 
intention of any authority given by A to B "to 
ihe trust funds in his own business’' and 
therefore tbe bank was liable to restore the monies 
to the charity in as much as it took tho trust 
moiuw by a transaction with B which was a 
breach of trust on his part and with notice that it 
woe a breach of trust. [P 5 0 1] 

(b) Trusts — Suil by (rusfss against stranger 
to recover trust funds applied ih breach of trust 
faUs ut^ Art. ISO and not Art. 36, Limitation 
Act — Bight to sue accrues when trustee becomes 
aware of breach. 


A smt by a trustee against a stranger to recovei 
truet funds which have been applied in breach oJ 
trust faUe under Art. 120 and not under Art. 86, 
I^tetlon Act. Tho right to sue accrues when 

^ ^ ® hlad 837 ; AIR 1931 
lAh 70; A I R 198S Pat 231 and A I R 1980 Mad 
173, Approved; AIR 1980 P 0 270, Bef. 

nZ/Si ^3-Suit 6 ^ (HMlw 

yainst stranger to recover (rust property— S. 93 
oo$$ t\ot opfly^ 


lae ooDsent of the Advocate^Goncral under 8 . 95 
ifl not necessary in order that a trustee may re 
~ver tr^t property in tho bands of a stranger tt 
tbe trust. [B 6 0 1] 

*0 rtoover trust pro 
accounts cannot be raised Yoi 
the first time tn Bnvy Council appeal. * 



2 Privy Council 0. Rm. 0. M. Sp. Firm 

In a suit by a trustee to recover trust property 
a prayer for accounts of the trust property cannot 
be asked for in the Privy Council appeal for the 
first time. [PfiClJ 

Sir H, Cxmliffc and W. Wallach 

for Appellant. 

S. P. Kkarnbatla — for Respondent 1. 

Sir George Rankin This appeal arises 

out of a suit filed on the original side of the 
High Court at Madras on 29th April 1933 , 
and is brought from the decree of an appel- 
late Bench dated 9th May 1938,* reversing a 
decision of Lakshmana Eao J. dated 27th 
March 1936, whereby the suit had been 
dismissed. All the parties to the suit are 
Nattukottai Chettiavs. The appellant is a 
firm which is known by the lettei-s O. RM. 
O. M. SP., and which carries on business at 
Madras as bankers and money-lenders. It 
was defendant i to the suit and it will be 
conveniently referred to as the appellant 
bank. The plaintiff Nagappa and his younger 
brother Lakshmanan were the sons of one 
Minakshisundaram, whose brother Subrab- 
manyam, though not an original defendant, 
was added as defendant 2 to the suit by an 
order dated 24th January 1934. They were 
members of a joint Hindu family and bad 
a family business in “piece-goods" (cloth) at 
Madras and other places — the plaintiff's 
father's share being 10 annas and Subrab. 
manyam 's C annas. After the death of the 
plaintiff's father in lOU a partition of the 
assets of business was effected with the aid 
of certain business friends and the terms of 
this arrangement were embodied in a yadast 
or note dated iTtb January lOiG, which the 
plaintiff signed on behalf of himself and his 
brother, who was then a minor. The main 
term was that the business should be taken 
over in its entirety by Subrabmanyam. 

It appears that the plaintiff's father had 
been interested in two religious charities, 
one for the supply of water to worshippers 
at a certain place in the bills, and one for 
the supply of cloth for the purposes of a 
temple. Before the partitiou a sum of Rs. 2000 
bad been credited in the books of the busi- 
ness to the temple and it was arranged at 
the time of the partition that the two 
branches of the family should provide in 
all a capital of Rs. 10,000 for each of these 
two charities. The shares in which they 
were to provide the money were five-eighths 
and three-eighths — i. e., 10 annas and 6 annas, 
according to their shares in the business. As 
Rs. 2000 had already been provided for the 
temple, the plaintiff’s branch had to find 
Rs. 5000 for that and Rs. 6250 for the water 
• IlepoTted in ('38) AIR 1938 Mad 999. 


V. Nagappa (Sir George Rankin) A. I. R, 

charity. The yadast by cl. 13 thereof pro. 
vided that both branches of the family 
should manage and conduct the charities. 
Acting upon this arrangement the plaintiff 
drew and handed to his uncle, Subrahman- 
yam, two hundis, each dated 1st December 
1916, for the money which his branch had 
agreed to find — that is for Rs. 5000 and 
RS.C250 respectively with interest at the 
Madras nadappu rate from I7th January 
1916, the date of the yadast. The plaintiff 
had a banking account with the appellant 
firm and the hundis were drawn on that 
firm. Though made payable to bearer they 
were headed with the name of the charity 
concerned under the word “credit" — that is, 
showing the charity as the party or account 
in whose favour they were intended. 

It is not necessary that the terms of the 
hundis should be here set out. They were 
taken by Subrabmauyam to the appellant 
bank and on lltb September 1917, the bank 
endorsed each with a statement that the 
amount with interest to date bad been re- 
ceived. It is admitted that the bank credi- 
ted these sums in each case to an account in 
the name of the charity concerned, though 
Subrabmanyam had had an account wiUi 
the appellant bank since 6tb January 1917. 
The monies remained at the credit of the 
charities with the appellant 4rm until lOth 
February 1920, by which time they amount- 
ed ID all to Rs. 15,732.15-9. On that date they 
were transferred to the credit of Subrab- 
manyam 's account and the accounts in the 
name of the charities were closed. The 
transaction is clearly and simply described 
in the case of the appellant bank as follows; 
A book entry of Rs. 15,700 was made in 
favour of the appellant bank thereby can- 
celling an overdraft of Subrabmanyam in the 
books of the appellant back and the balan^ 
of Rs. 32-15-9 was paid to Subrabmanyam in 
cash. At the same time Subrabmanyam in 
his own books in his money-lending business 
opened new accounts in the names of the 
two charities — that is Rs. 8740-8.9 in favour 
of one and Rs. 6992-7-0 in favour of the other 
charity. 

To challenge this ti'ansaction is the pur- 
pose of the present suit. The plaintiff seeks 
to make the appellant bank liable to refund 
to the charities the money received by it 
in reduction of Subrahmanyam's overdraft 
on the footing that this application of the 
money was a breach of trust on the part of 
Subrabmanyam of which the appellant bank 
bad notice and by which the appellant bank 
has profited. Some evidence was given by a 
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witness on behalf of the appellant bank to 
the effect that when Subrabmanyam Bret 
banded over the bundis and opened the two 
accounts in the name of the charities be 
had intimated "I shall take it whenever 1 
want." Their Lordships regard thisevidence 
as unreliable. The witness also deposed that 
at the time of the transfer of the monies 
on loth February 1^20, cash was actually 
borrowed from Marwaris, was paid to one 
Chidambaram on behalf of Subrabmanyam, 
repaid to the bank by him and repaid to 
the Marwaris by the bank on the same day. 
Their Lordships regard these statements as 
untrue and they are here mentioned only 
to be put aside. 


Admittedly, the substantial effect of the 
transaction of lOth February 1020, was tc 
empty the charity accounts and to can- 
cel Subrahmanyam’s overdraft. Though a 
Hindu religious endowment is not tecbni- 
cally for all purposes in the same position as 
an English trust and its property is not 
vested in its manager as trust property is 
vested in a trustee, such differences are of 
small importance for the purposes of the 
present case. (1868) L R 3 H L i‘ and (1807) L R 
2 ch 213* were cited at the bar, bat their 
lordships do not consider that an examina- 
tion of the case law is required to show that 
the appellant bank in appropriating the 
chanty moneys to itself was taking a trans- 
jet of property which in equity it would be 
bound to restore to the charities unless it 
could show that Subrabmanyam had autho- 
rity to nse these funds to pay off his over, 
draft. In that event no doubt the transfer 
which seemed on its face to be highly im- 
pro^r would turn out to be justified. Their 
lordships will assume that if the transfer 
was within Subrahmanyam’s authority, the 
appellant bank would not be liable to restore 
tue money by reason merely that Subrah- 
exercising his authority had 
regard to the interests of 
appeUant bank on the 

Ihil. ^ wfctoQt defence upon 
the merits unle^ it first establishes that the 
transfer was within the authority of Subrah. 
manyam and not a breach of trust by him. 

bJanJt ® ^ whether the 

dMiri ton?-® ^ Subrahmanyam’s 
^ire to put his account in credit or to the 
bank s desire to be repaid. ~ ouo 

w“r ■ 66 L J Oh 664 : 76 L T 

Union Bahk.® ’ * 


It is said that Subrabmanyam bad ra- 
caiyed from the plaintiff authority to do 
wbat be did. Upon this question and upon 
the question of limitation — in their Lord- 
ships* opinion the only substantial ques- 
tioDS in this case-— it is necessary to notice 
some events which took place aiter the 
transfer had been made. Subrah man yam's 
account with the appellant bank is in evi- 
dence and while it shows a credit balance 
of Rs. 4500 in May 1920, it continues there- 
after to be in debit the balances as struck 
rising in 1920 to Bs. 60,000» in April 1921 to 
R9. 1,12,660 and continuing throughout the 
rest of that year in the neighbourhood of 
half a lac. In 19*24 the charities were no 
longer being kept up and before the end of 
1925 an insolvency i^tition was presented in 
the High Court which resulted in Subrah- 
manyam being adjudicated insolvent on 4th 
January 192C. It appears that he had engaged 
in speculative purchases of immovable pro- 
perty involving considerable sums. 

In 1924 the plaintiff came to know that 
the funds were no longer in deposit with 
the appellant bank and on ist ifarch of that 


VMV pAOiUUILi 

behalf by an advocate claimed from Subrah. 
manyam the amount of the bundis with 
interest as having been deposited by the 
plaintiff and bis younger brother in Subrah. 
Doanyam’s firm for the purposes of the 
charities at the nadappu rate of interest. 
This allegation was repeated incidentally in 
a plaint dated 25th April 1924 (c. s. No. 328 
of 1924) filed in the Madras High Court with 
i-eference to Subrahmanyam’s collections 
from the branches of the joint family busi. 
neM which had bean partitioned by the 
yadast of i7th January 1916. Again in 1929 
the plaintiff took steps in the insolvency 
to have it declared that the monies now in 
question did not pass to the official assignee 
as part of the estate of Subrabmanyam but 
were trust monies. He brought a motion to 
obtain a declaration to that effect on the 
fating that Subrabmanyam had withdrawn 
the monies from the appaUanb bank and it 
18 clear enough that this proceeding was taken 
and mamtamed upon the basis that Subrah. 
^nyam had been authorized to withdraw 

failed on the ground 
( nter alia) that there were no assets left at 
he tinie of the insolvency which could be 
traced to the monies which had been with 

appeUant bank. It is stated 
m the judgment of the learned Chief Justice 
m the present case that the plaintiff came 
to know m 1929 of the fact that the monies 
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were nofe really wifchdrawo from the appel- 
lant bank in 1920 but were taken by the 
appellant bank in cancellation of Subrab- 
manyam’s overdraft so that the funds had 
disappeared altogether. 

The case made by the plaintiff in his 
pleading and by his own evidence in the 
present suit was different from his previous 
statements. It was to the effect that at the 
time the charitable funds were constituted 
in 1916 it was agreed that they should be 
invested with a third party and not with 
Subrahmanyam; and that Subrahmanyam 
should not vary the investment without the 
plaintiff's consent. The learned trial Judge 
in view of the letter of ist March 1924, which 
the plaintiff endeavoured to repudiate as a 
misinterpretation of his instructions to his 
advocate, disbelieved this part of the plain, 
tiff’s evidence and came to the following 
conclusion : 

Under the circumstances it cannot reasonably be 
doubted that (Subrahmanyam) was authorized to 
invest the trust funds in his own business in con* 
sidsration of his paying nadappu interest and the 
amount in question was on the same day— i. e., 
lOth February 1920, credited by him in the ac* 
counts of the.dharmams in his books. The result 
of the transaction on either supposition would be 
to transfer the trust money to the business of 
(Subrahmanyam) and he was acting within his 
rights in doing so. 

The finding of fact as to the authority 
given to Subrahmanyam contrary though 
it was to the plaintiff’s evidence, was not con- 
tested before the learned Chief Justice and 
Erisbnaswami Ayyangar J. on appeal. The 
Chief Justice states : 

The trust funds were created and it is admitted 
that respondent 2 (Subrahmanyam) being the uncle 
of the appellant (plaintiff) and much older was 
given the management of them. It is also admitted 
that respondent 2 (Subrahmanyam) was given the 
right of investing the trust funds in his own busi- 
ness if he so decided. 

But the appellate Bench did not consider 
that Subrahmanyam had acted within bis 
authority : 

There could be no investment of the trust monies 
in (Subrahmanyam’s) business unless they were 
replaced. They were not replaced and therefore 
there was no investment. Bespondent 1 (that is 
the appellant bank) was not entitled to do what bo 
did without being satisfied that tho entries in 
(Subrahmanyam's) books were going to be sup- 
port^ by cash. He took no steps to satisfy bim- 
self that this would be done. On the other hand he 
applied the trust monies for his own benefit know- 
ing full well that (Subrahmanyam) was merely 
intending to constitute himself a debtor to the 
trusts. 

*To invest the trust funds in bis own 
business' is a phrase which stands in need 
of some interpretation and it is possible 
that the trial Judge may have taken it too 
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broadly aod that the appellate Bench may 
have taken it too narrowly. The burden of 
proving the nature and extent of the antho- 
rity is on the appellant bank and the fact 
that the plaintiff’s evidence was not believed 
does not necessarily imply that the state- 
ments previously made by him in the letter 
of 1st March 1924, the suit of 1924 and the 
insolvency proceedings of 1929 can be accept, 
ed. Subrahmanyam was not called nor was 
his absence from the witness-box explained. 
The result is that there is no direct and 
reliable evidence as to what was said by the 
plaintiff or his uncle on the subject of in- 
vestment. It is to be inferred that theautho- 
rity relied upon is an authority given by 
the plaintiff at the time of banding over the 
hundis in 1916 or 1917— while be still bore 
the character of settlor and the endowment 
was not yet perfected. The trusts having 
arisen in connexion with the family piece, 
goods business, it is not very difficult to sup. 
pose that Subrahmanyam who was to carry 
it on after the partition might be authorized 
to use the money in that business. It is a 
common practice among Cbettiars to carry 
sums in their books to the credit of a charity 
without intending that the money should be 
set apart or taken out of the business. The 
present was a case in which the money was 
the money of the plaintiff and bis brother 
and the business was to be their uncle’s, but 
this may not have been regarded as calling 
for a stricter system. Any wider authority 
to deal with the monies, even if alleged to 
have been given to the uncle, must however 
be established by the strictest proof. 

To arrive at a correct interpretation of the 
arrangement made, and to ascertain whe- 
ther it covered what was done by Subrab- 
manyam in February 1920, it is important 
to know wbat businesses be was engaged in 
at the time of the arrangement and to ascer- 
tain the character of the acconnt into which 
the money went. In addition to continuing 
the piece-goods business and collecting the 
assets of certain shops which are mentioned 
in the yadast, Subrahmanyam seems in 1917 
to havedone business of some sort at Penang. 
Whether his speculations in immovable pro- 
perty bad then begun it is not possible on 
the evidence to ascertain, though it appears 
in evidence that one large transaction of 
this character took place in May 1920. An 
account with the appellant bank called the 
"go-down" acconnt was opened by Subrab- 
manyam in January 1917, and would appear 
to have had reference to the piece-goods 
business. At some date before March 1918, 
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he began a money-lending business in Coi-al 
Merchant Street and in that month an 
account was opened with the appellant bank 
called the account of the " street shop ” in 
connexion with this business. The “ go- 
down " account was closed in April lOll). by 
a transfer to the “ street shop " account of 
Rs. 4101. From that date the latter account 
can only be described as Subrahmaayain's 
“ private account ” to use the words of the 
Chief Justice, or as the appellant bank's 
written statement calls it “his personal 
ledger in the defendant brm.’’ It is this 
account which was overdrawn in February 
1920, and into which the charity money was 
paid, and it was in the books of the money- 
lending business or "street shop" that Sub- 
rahmanyam made credit entries in favour of 
the charities and debited the bank’s account. 


What other books of account were kept by 
bim does not appear. 

It is not |>ossible on the evidence to ascer- 
tain that the overdraft outstanding on lOth 
February 1020 had been incurred on account 
of the piece-goods business or the money, 
lending business or any other business in 
particular: still less can it be said that any 
particular business got the beneht of the 
charity money. Unless it can be held that 
the plaintiff at the time of handing over the 
hundis authorized his uncle to borrow the 
money and use it as he chose— whether for 
buying property, lending money, dealing in 
piece-goods or any other business purpose, 
the appellant bank has not shown the autho- 
nty of Subrahmanyam to make the transfer 
of loth February 1920. The learned Chief 
Justice may have gone too far if his langu- 
age was intended to exclude all possibility 
of investing money in a business by payin® 
off a liability of the business. It would not 
be impossible to put a case in which a bust. 
Dess m need of new stock or having occa- 
Sion to acquire new premises paid for its 
requirements in the first instance by means 
of an overdraft. In such a case, a stranger 

J the overdraft 
miobt without difficulty be said to be inves- 

tmg money m the business. Their Lordships 
aie not Mnstniing a document or even arriv- 
mg at the terms of an oral bargain spokei to 

aJriS^ iTTi. r? of 

SaTff • ‘ho light 

aid fcheappeUateCowt; 

bhat^h ^A^“t'‘ ‘“P®s3‘We to be satisfied 
^at the discharge of an overdraft on this 

^rtionlar account comes within the scope 
Sff "? ■ ®“y/"thority given by the 


own business. ” The disappearance of the 
money into this account would not among 
ordinary business men be deemed an ‘‘in. 
vestment" of the money and the appellant 
bank has not succeeded in showing that 
Subrahmanyam in February 19-20, acted 
within any authority given to him when 


the hundis were lianded over. 

The question of limitation has next to be 
considered. The claim ag.aiust the appellant 
bank is not that a breach of trust was com- 
raitted by it but tliat it took the trust pro- 
perty by a transaction with Subrahmanyam 
which was a breach of trust on his part and 
with notice that it was a breacli of trust. 
Their Lordships are of opinion tiiat Art. 3G, 
Limitation .Act, does not apply to the case 
and that it comes under Art. 120 which pre. 
scribes a period of six years from the time 
“when the right to sue accrues." The ques- 
tion is whether time began to run from loth 
February w-20, or from the date in 19-29 when 
the plaintiff came to know that the money 
of the charities was set off against Subrab. 
manyam's debt to the appellant bank upon 
his overdraft. The suit having being brought 
in 1993 it is necessary for the pUintiff to be 
able to calculate the time from the later 
date. The language of Art. 120 makes no 
reference to the knowledge of the plaintiff 
and is in this respect in contrast with that 
of other articles, e. _g., 90, 91, 92. 95. 96, in. 
On the other hand, it was'recognized by the 
Board in 57 1 a 3-25» that an infringement of 
the plaintiff's right or at least a clear and 
unequivocal threat to infringe it is necessary 
b^ore time begins to run against the plain- 
t\n DDder fche article. 




ciple which h^ been accepted as npplicabl 
to this Mticle in a number of cases in sevein 
of the High Courts : 4i i c 55i ;* a i u 19 -i 
M ad 837;* 13 Lah 262;* 14 Pat 824;^ A I R m 
Mad 173. Id the last mentioned case it wa 
said that in coses in which the relief is'sou^h 
on the ground of fraud, misconduct, mistake 
6tc., It would appear that Umitation is mad 


\ W 17 AIR 1930 P C 270 : 127 I cTiT 

4. ('18) 5 AIR 1918 Mad 76 : 44 10 651 Voufc v 

S^T^ns^Aro' Ohettiar. 

5. ( 28) 15 AIR 1928 Mad 837 : 112 I C 32 V 

Narayana Dass. 

1^*1 70 : 130 I C 778 • 

M Ar^iQ« V. Jfti Chao 

pA Pat 231 : 162 IC 286 • 

s«d» V. Rd» 

M L J 349, Baaavayya v. Bapana Rad Sowcar; 
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to commence from the time ■when the fraud, 
misconduct or mistake becomes known to 
the plaintiff. Such Articles as 90,91, 9-2,95 and 
9G were mentioned by way of illustration of 
this principle, and it was considered that 
Art. 120 being an omnibus one, the general 
expression employed in Col. 3 is necessitated 
by the variety of suits coming within its 
purview, in some only of which would fraud, 
miscondnct or mistake be part of the cause 
of action. It was accordingly held that it 
would he in consonance with the scheme of 
the Act if the right to sue should be deemed 
to accrue under Art. 1-20 from the time of 
the plaintiff’s knowledge of the fraud, mis- 
conduct or mistake where sucli a ground 
was the basis of the suit. Their Lordships 
can see some difficulties in this reasoning as 
a matter of interpretation of the language 
of the statute and bad the matter been res 
Integra they are not certain that this inter- 
pretation would have prevailed with them. 
But the decisions in India have established 
a rule of limitation under Art. 1-20 by which 
the plaintiff in the cases to which the rule 
applies cannot be debarred of bis remedy 
unless with knowledge of his rights be has 
been guilty of delay. The decisions which 
have been referred to were given in cases 
where the plaintiff sought to set aside a 
decree passed against him when a minor 
owing to the negligence of his guardian, or 
a mortgage of property which ^longed not 
to the mortgagor but to a temple, or a trans- 
fer by a debtor to defeat bis creditors. The 
subject-matter of the present suit is some- 
what different but their Lordships are pre- 
ipared to follow the principle of the Indian 
^decisions in the present case and to hold 
^that the suit is within time. 

It was suggested in the course of argu- 
ment that the suit should only have been 


brought with the consent of the Advocate. 
General under S. 92, Civil P. C., but their 
iLordships think it clear that no such con- 
sent is necessary in order that a trnsteo 
[may recover trust property in the hands of 
'a stranger to the trust. It was also con- 
tended that an account should have been 
taken as to the monies expended by Subrah- 
manyam upon the charities up to the year 
1924 after which he seems to have neglected 
them; but, as no such point appears to have 
been taken in the High Court, their Lord- 
ships do not think right to direct any such 
account. They will humbly advise His 
Majesty that the appeal should be dismissed. 
Eespondent i entered an appearance bnt no 
case was lodged for any of the respondents. 


Respondent i will get from the appellant 
firm such costs as he has incurred. 

G.N./R.K. Appeal dismissed. 

Solicitors lor AppelUnt ^ Hy. S, L. Polah<tCi> 
Solicitors for Respondent l^T. L.WilsondCo. 
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(From Bombay) 

17th September 1940 
Viscount Maugham, Lord Russell op 
Killowen, Lord Wright, Sir George 
Rankin and Mr. M. R. Jayakar. 

General Accident Fire d Life Assurance 
Corporation Ltd. — Appellant 

V. 

Janmahotned Abdul Rahim — 

RespoDdent. 

Privy Council Appeal No. 43 of 1989. 

(a) LimifnftCH Act (2908) Act must be 
enforced even at risk of hardship to particular 
perty. 

Limitation Act ought to receive such a con- 
struction as the language in its plain xneaniog Im- 
ports. Tbo rule must 1)6 enforced even at the risk 
of hardship to a particular party. The Judge can- 
not, on equitable grounds, enlarge thetimoallowed 
by the law, postpone its operation, or introduce 
exceptions not recognized by it : 36 Ca) 1008 (P 0), 
Rel. on. [P 9 0 1] 

*(b) Limitation Act (290$)^ Art. 6$^ Suit to 
enforce bond by person to whom it is assigned 
under S, 292^ Succession Act, is suit upon bond. 

A suit to enforce the bond by a person to whom 
it has been assigned under S. 292, Succession Act, 
is a suit upon a bond within the meaning of 
Art. C8, Limitation Act. [P 9 0 2] 

• VoJ Limitation Act (2908), Art. 69 — Letters 
of ^minufrdfion gtanUd to mdew of deeeaud 
for benefit of minor sons and limited to period 
of minority of any of them — Administration 
bond under S. 292, Succession Act, furnistted — 
Widow dying — Bond assigned under S, 292, Suc- 
cession Act, to one of sons after he had attained 
majoriiySuit on bond brought more than three 
years after death of widow held barred; 60 Bom 
1027 s A I R 1986 Bom 363 := 165 I C 672, 

overruled. 

After the death of the deceased, letters of ad- 
ministration were granted to his widow for the 
boDe6t of minor sons and limited to the peri^ of 
minority of any of them. The usual administra- 
tion bond under S. 291, Succession Act, was fur- 
Disbed. The administmtix afterwards died and on 
attaining the majority by one of tho sons the bond 
was assigned to him under 8. 292, Succession Act. 
The assignee brought a suit on tho bond within 
thrdb years of the attaining majority but more than 
three years after the death of the administratrix . 

Held that it could not be said that tbo condition 
was not broken within the meaning of Art. 68 
until the plaintiff attained his majority which was 
loss than three years before the suit was filed. It 
was impossible to suggest that tbo condition of the 
bond could be broken by the administratrix by the 
default of some person in relation to the estate or 
the inteatate after the original letters of adminis- 
tration had ceased to hate any operation by reason 
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Court;, filed a petition in tbe High Court for 
the grant to her of letters of administration 
to the estate of her deceased husband for 
the use and benefit of bis three minor sons 
and limited to the period of minority of any 
of them. It was stated in tbe schedule to 
tbe petition that the moveable and immov- 
able properties of Abdul Bahim were valued 
at Rs. 2,75,701 and for the purposes of pro- 
bate duty the estate was valued at Rs. 1,99,025 
after deductiug funeral expenses and debts. 
On Cth May 1925 it was ordered that on the 
sureties being justified for the whole of the 

estateofAbdulRahim and on tiling the neces- 
sary administration bond, and on payment 
of fees and stamp duty, letters of adminis- 
tration should issue as prayed to Hawabai. 
On 14th May 1925, Hawabai and the present 
appellants as sureties executed a bond for 
Rs. 3,9S,OGO in favour of the Registrar of the 
High Court in its testamentary and intes- 
tate jurisdiction and tbe bead assistant to 
the ProthoDotary and Registrar of the Court. 
The conditions of the bond were in the usual 
form. The obligation was to be void and of 
no effect if Hawabai, 


of the death of tbeadmiulstratris. ThecoDditioDol 
tbo bond accordiog to itsterms was therefore broken 
at tho latest on her death, that is, more than three 
years prior to the suit. The suit was therefore 
barred: 60 Bom 1027 — A I R 1936 Bom 363=165 
I C 672, OVERRULED; view of Blackwell J., in 
A I R 103G Bom 363, Approved. 10 C 1] 

Yd; Succtsiioti Act S. 293^3. 202 dc^s 

not confer nm cause of action on a^ignee : 60 
Bom 1027 =5 A I R 193G Bom 363 = 165 I C 672, 
OVERRULED. 

Section 292 has not the effect of conferring a new 
caubo oi actiou ou the assignee and therefore it 
cannot le said that the coodition of the bond is 
not brotcen for tbe purposes of the Limitation Act 
until the dato of assignment : A I R 1924 Rang 
68 and view of Blackwell J., in AIR 2936 Bom 363, 
Appr.; CO Bom 1027 = A I R 1936 Horn 363=165 
I C 672, OVERRULED. (P 10 C 1, 2) 

Sir Thomas Strongman and IV, \V, K. Page — 

for Appellant. 

D, ^7. Priii and S. P. Khambatta — 

for Respondent. 

Yiscount Maugham — There are here 
fcwo consolidated appeals from a judgment 
and decree of the High Court of Judicature 
at Bombay in its appellate jurisdiction dated 
3ls6 March 1938, confirming with a variation 
a jndgmeot and decree of that Court in its 
ordinary original civil jurisdiction. The facts 
are very complex and tbe questions raised on 
tbe appeals are questions of considerable im- 
port.ince. The appellants however who are 
the defendants in the suit, besides disputing 
liability on a number of grounds. b.%ve raised 
tbe contention that the suit was barred by 
Art. Limitation Act, (9 of 1908). This 
question was based on substantial grounds 
and their Lordships thought it right to hear 
the arguments of both sides upon it before 
embarking on the other questions raised on 
the appeal and the cross-appeal; and in the 
result they have come to the conclusion 
that the point of limitation raised by the 
appellants is well-founded and accordingly 
It has not been necessary for them to go 
into the other matters above referred to. In 
order to deal with the question of limitation 
it 13 necessary to state the following facts: 

On 18th September 1!)24. Abdul Rahim 
died intestate at Bombay leaving him sur. 
nving a widow, Hawabai, three sons and 
^ree unmarried daughters. All his children 
were then minors. According to the law by 
which he was governed, his three infant 
MDS became entitled to his estate in equal 

ot his widow to 


(1) sboul)] make or cause to bo made a true and 
^rfect inventory of tbe property and credits of the 
deceased which had or should come to her hand 
possession or knowledge or to the bands or posses^ 
Sion of any other person or potsons for her and 
should exhibit or cause to be esbibilwl to tho Bich 

'“'■entoryon or before 14th Novemtet 

(2) should well and truly administer such pro- 

porty and credits according to law; ^ 

(3) should moke or cans© to bo mode a true and 

l“h SrMMf.i'u" »» or Wore 

(4) all the rest and residue of tbo proportv and 
cr^ite which should be found remaining upon tbe 

fi«t oxarainedandSlowed 

by the High Court should deliver and ray unto 


On 9th Juno 1925 the letters of adminis. 
tmtton were auly issued to Hawabai on 
behalf of the three minors sons of the intes- 
tate for their use and benefit until one of 
them should attain his majority. It jg 
^leged by the plaint that on 2nd July looj 
Hawabai. who was a purdanashin lady, and 
appointed one Bhatra who was 
related to her. being tbe son of her mater- 
nal uncle, her attorney to act for her in nil 

maintenance pending roTmawiage orTeath" RahJ^^® ^ -^^dul 

and to the rights of his daughter to Sn’ 2.^ however, misapplied 

tenance until marriage or^ death and fn Property and subsequently (on 22nd 
their marriage expend On mh March Hawabai 

1925, the widow of Abdul Rahim (Hawahaif in an endea- 

be. .el, e.p„.„ea b,' 
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April 102 ? she died. On I4th November 1031 
the eldest sou of Abdul Rahim. Janmahomed 
Abdul Rahim iwho will be called “the 
plaintifT'’) attained his majority. 

On 24th Jiarch 1932 an order was made by 
the High Court that the Court should assign 
the administration Iwnd to the plaintiff, his 
heirs, executors or administrators, and it 
was further ordered that on such assignment 
the plaintiff, his heirs, executors or admiuis. 
trators should be entitled to sue on the 
bond in his or their name or names as if tlie 
same had been originally given to him or 
them, and should be entitled to recover 
thereon as trustee or trustees for all persons 
interested the full amount recoverable in 
respect of any breach thereof. By a deed 
of assignment dated I4th August 1932 certain 
officers of the Court appointed for that pur- 
pose by an order of the Chief Justice pui‘- 
jwrted to assign the bond to the plaintiff 
(the present respondent) "to hold the same 
unto the assignee absolutely with all sucli 
powers, rights and remedies as are now 
subsisting thereon.’’ The assignment was 
effected under S. 292, Succession Act of 1925, 
which is in these terms : 

The Court may, on application made by petition 
.•lod on being satisfied that the engagement of any 
buch Doud has not been kept, and upon such 
terms as to security, or providing that the money 
received be paid into Court or otherwise, as the 
Court may think fit, assign the same to some per- 
son, his executors or administrators, who shall 
thereupon be eutitled to sue on the said bond iu 
bis or their own name or names as if the same 
had been originally given to him or them instead 
ol to the Judge of the Court, and shall be entitled 
to recover thereon, as trustees for all persons in- 
terested. the full amount recoverable in respect of 
any breach thereof. 

It should be added that under S. 291 every 
person to whom any grant of letters of 
administration, with an exception not mate- 
rial to the present purpose, is committed 
must give a bond to the District Judge 
with one or more surety or sureties engaging 
in the due collection and administration of 
the estate of the deceased. The bond is in 
the usual form. It is the usual practice in 
such a case to apply s. 292 and to cauM the 
bond to be assigned to the intending plaintiff. 
It does not appear to be necessary to discuss 
the older practice under the Letters Patent 
of 1823 , founding the Supreme Court of 
Bombay. On 2nd November 1932 the plain- 
tiff (respondent) filed the present suit 
claiming from the defendants, the present 
appellants, the sum of Rs. 3,93,060, or such 
lesser sum as represents the loss of the 
estate of Abdul Rahim due to the failure of 
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Hawabai as administratrix of that estate to 
carry out her obligations under the adminis- 
tration Iwnd. The plaint alleged four specific 
breaches of duty by the administratrix 
which can be shortly stated as follows : 

(1) the appointment of Bhatra as her at. 
torney to manage the estate of the intestate; 

(2) allowing the sum of Rs. 50,003 shown in 
the inventory and accounts filed by her on 
2nd June 1927, as being in her hands on that 
date to remain in the hands of Bhatra; 

(3) the failure to realize a certain share of 
the intestate in the estate of his deceased 
father and allowing such share to remain 
in the hands of Bhatra ; and (4) the failure 
to hand over to the Accountant-General of 
Bombay the estate of .\bdul Rahim, all his 
heirs being minors. 

The learned trial Judge and the appel. 
late Court (Sir John Beaumont C. J., and 
Kania J.) in the course of their judgments 
held that on the question of limitation they 
were bound by the decision of tlie appellate 
Court of Bombay in CO Bom 1027.’ That 
case related to a similar bond, similarly 
assigned, and the appellate Court, Sir John 
Beaumont C. J., and Rangoekar J., over- 
ruling Blackwell J., decided that the defence 
of limitation under Ai't. c?. Limitation Act, 
was not available. In that case as in the 
present the beneficiaries at the date of the 
grant of letters of administration were in- 
fants, and in other respects the facts are 
not distinguishable from those in the pre- 
sent case. The question, therefore, arises 
whether the decision in GO Bom 1027’ is or 
is not correct. Article 68, Limitation Act, 
190S, is one of a series of 163 articles in a 
sch^ule which relate to the limitation of 
suits, appeals and applications. The articles 
are introduced by S. 3 in the following words: 

Subject to the provisions contained in Ss. 4 to 25 
(inclusive), every suit instituted, appeal preferr^, 
and application made alter the period of limitation 
prescribed therefor by Sch. 1 shall be dismissed, 
although limitation has not been set up as a 
defence. 

The provision contained in Art. 63 is to 
the following effect : 

"On a bond subject to a condition," the period 
of limitation is to be three years and the time from 
which the period begins to run is stated to be 
"when the condition is broken". 

Article 120 is stated to relate to any suit 
“for which no period of limitation is pro- 
vided elsewhere in this schedule.” The 
period of limitation is in t hat case six years 

1. (’36) 23 AIR 1936 863 : 165 I C 6^ : 60 

Bom 1027 : 33 Bom L B 632, Manubhai Chunilal 
T. General Accident Fire and Life Assurance 
Corporation Lt4. 
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and the time from which the period begins 
to run is “when the right to sue accpues.*' 
The word “bond” is defined in S. 2 (3). The 

word is stated to include 
auy instruiuent whereby a person obliges himself 
to pay money to another, on condition that the 
obligation shall be void if a specified act is per- 
formed, or is not performed, as the case may be. 

It is not in dispute that the bond in this 
case is a bond within the terms oi that 
deSnitioD, and it is clear that Art. 120 has 
no application if Art. GS applies to the pre* 
sent case. It may be added that s. G of the 
Act (which deals with suits by infants) 
clearly has no application. Before consi' 
dering the giounds on which the High 
Court in CO Bom 1027^ came to the conclusion 
ftboTO referred to it may be desirable to 
ipoint out that a Limitatiou Act ought to 
jreceive such a construction as the language 
jin its plain meaning imports. See the deci* 
sioD of this Board in 8G I A 148.- As was 
well stated by Jlr. Mitra in his Tagore Liaw 
Lectures, Edn. C (1032) (vol. I, p. 250): 

A law of limitation and prescription may appear 
to operate harshly or unjustly in particular cases, 
but where such law has been adopted by the state 

it must if unambiguous be applied with 

jstriogeDcy. The rule must be enforced even at the 
risk of hardship to a particular party. The Judge 
cannot on equitable grounds enlarge the time ah 
lowed by the law, postpone its operation, or intro- 
duce esreeptions not recognised by it. 

Very little rellection is necessary to show 
that great hardship may occasionally be 
caused by statutes of limitation in cases of 
poverty, distress and ignorance of rights: 
yet the statutory rules must be enforced ac. 
cording to their ordinary meaning in these 
and in other like cases. Their Lordships 
think it is possible that symiiathy for the 
plaintiff in the case which must now be 
considered was allowed to affect a pure 
question of construction. In the present 
case, however, it may be observed that an 
administration bond is as often assigned 
when persons of full age are concerned as 
when the beneficiaries are all of them in- 
facts and that such a bond is of the nature 
of an additional security taken by the Court 
for the benefit of the beneficiaries. If a 
right of action under the bond become sta- 
tute baped by the operation of Art. CS. 
Limitation Act, that does not affect the 
rights of the benefices against the adminis. 
rater. While making these observations 
their Lordabipa think it right to repeat that 
mere considerations of hardship in such a 
^s e s hould not be taken into nr ^nn^f 

t^^^^anooFTTTciirriGTTiifi^nd 


lo CO Bom 1027* Blackwell J. took the 
view that the bond being within the defini- 
tion in the Limitation Act and the action 
being on a bond subject to a condition, 
time began to lain from the last date on 
which the condition was broken and no ac- 
tion could therefore be brought after the 
expiration of three years. In coming to this 
conclusion, he followed the decision of the 
.appellate Court of Rangoon in i Bang 403.^ 
BlackweU J., in an adraimble judgment 
dealt with the effect of an assignment of a 
bond under s. 292, Succession .\ct, and ob- 
served that in his opinion such an assign- 
meot merely deals with the question of title 
and confers upon the assignee a right to sue 
which he would otherwise not have had 
previously to the assignment, and that the 
section thus merely entitles the assignee to 
recover as a trustee for all persons interes- 
ted the full amount recoverable under the 
bond in respect of any bre.ach of it. On ap- 
peal, it was not doubted that the bond was 
a bond upon a condition, but, the Court held 
that a suit to enforce the bond by a person 
to whom it has been assigned under S. 292 
was not a suit upon a bond within the 
meaning of the article, because, it was said, 
the assignment confers substantive rights 
upon the assignee. 

Their Lordships, with all respect, are un- 
able to follow this argument, nor can they 
agree that there is any difficulty as regards 
the consideration for the assignment. It is 
of course true that a suit by the assignee of 
such a bond is a suit by a person who de. 
rives title from the assignment which is 
authorized by the terms of S. 292, Succession 
Act, 19-25; but their Lordships are unable to 
see how this can bo held to show that the 
action on the bond by the assignee is not 
a suit on a bond subject to a condition. 
Every valid assignment of a bond confers 
substantive rights upon the assignee, but 
those rights are not, in any case, suggested 
to their Lordships, greater than the rights 
possessed by the assignor. It may be noted 
that the ordinary security bond which is 
given by receivers in India under the pro. 
visions of the Code of Civil Procedure, o. 40 , 
R. 3, is given to an officer of the Court {see 
App. F, Form No. lo), yet it has never been 
suggested that a suit upon such a bond, if 
brought by an assignee, is in any way dif. 
lerent from au ordinary suit by the holder 

of a bond, the condition of which has been 
broken. 

^ * 

^ 68 : 76 I 0 80Q : I 

Kang 463, Maung S.in U v. Maung Kyaw Myo* 
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There were two other grounds for the 
conclusion of the Court. First it was held 
that, assuiniug that Art. GS applied to the 
case, it was impossible to say that the con- 
dition was broken until some person who 
was able to give a %’alid discharge for the 
estate claimed it from the administrator or 
his representatives and failed to obtain it. 
The consequence of that view was said to 
be that the condition was not broken with- 
in the meaning of Art. 63 until the plaintiff 
attained his majority which was less than 
three years before the suit was hied. In 
other words, the death of the administrator 
was held not to put an end to his liability 
as regards futnre events. Their Lordships 
cannot agree. An administrator of an in- 
testate is merely tlio oHicer of the Court in 
whom the deceased himself has reposed no 
trust. On the death of the former the estate 
of the intestate does not pass to his heirs or 
representatives and no authority whatever 
can bo transmitted by him, nor has anyone 
claiming under him any riglit to interfere 
with or to complete the administration of 
the property of the intestate. The office 
comes to an end on death (if not before) and 
the course which should be taken when an 
administrator dies is to obtain a grant of 
administration dc bonis non and the person 
to whom such grant is made will be entitled 
to take possession of the property. 

It therefore seems to their Lordships im- 
possible to liold that the administratrix in 
the present case could possibly have been 
guilty of any default or misconduct in rela- 
tion to the administration after the date of 
her death, though of course her representa- 
tives would continue liable in respect of any 
such default or misconduct committed by 
Iber during her lifetime. It seems equally 
impossible to suggest that the condition of 
ithe bond could be broken by the admioi- 
stratri.x by the default of some person in 
relation to the estate of the intestate after 
the original letters of administration had 
ceased to hare any operation by reason of 
the death of the administratrix. The condi- 
tion of the bond according to its terms was 
therefore broken at the latest on her death, 
that is more than three years prior to the 
suit. 

The other and perhaps the main ground 
for the conclusion of the Court in 60 Bom 
1027* was that S.292, Succession Act, had 
the effect of conferring a new cause of action 
on the assignee and therefore provided a 
fresh starting point for the purposes of limi- 
tatiou. If the language of S.202, Succession 


Act. be examined it is difficult to suppose 
that the draftsman intended to provide for 
the creation of a new cause of action upon 
the assignment of a bond thereunder. The 
essential words are taken verbatim from 
S.83, (English) Court of Probate Act, 1957 , 
(•20 and 21 vict. C. 77) which provides that 

the Court may ou being satbfied that the 

condittOD of any such bond his been broken, order 
one of the Registrars of the Court to assign the 
same to some person ..... and such person , . , . 
shall thereupon be entitled to sue on the said bond 
in his own name .... as if the same had been ori- 
ginally given to him instead of to the Judge of the 
Court and shall be entitled to recover thereon as 
trustee for all persons interested the full amount re- 
coverable in respect of any breach of the condition 
of the said bond. 

(The modern provision to the same effect 
is to be found in S. 167, Judicature Act, 1025.) 
It has never been suggested that under 
either of these sections there is upon the 
assignment being made a fresh cause of 
action. The origin of the ancient practice of 
requiring the administration bond to be 
given to the Judge of the Court of probate 
(S. 81 , Court of Probate Act, 1357) was no 
doubt to enable that Court to have control 
over all matters relating to the enforcement 
of such hoods. It is scarcely necessary to 
add that it had obviously nothing to do with 
the English period of limitation as regards 
the enforcement of such a bond which was 
20 years from the breach of the condition. 
It seems to their Lordships that the words 
used in s. 292, Succession Act, like those 
used in s.83, Court of Probate Act, 1857, are 
far from assisting the contention that a new 
cause of action arises upon the assignment. 
The bond is assigned to a person who is 
thereupon to be entitled to sue ou the bond 
in his own name "as if the same had been 
originally given to him” and he is to be “en- 
titled to recover thereon . . . the full amount 
recoverable in respectofanybreach thereof." 
These sentences do not in the least support 
the view that a fresh cause of action arises 
and that therefore the condition of the bond 
is not broken for the purposes of the Limi- 
tation Act until the date of the assignment. 
The judgments of the appellate Court of 
Rangoon in 1 Rang 4G3* and of Blackwell J., 
in 60 Bom 1027* are in the opinion of their 
Lordships correct and the decision of the 
appellate Court in the latter case must be 
taken to be erroneous. 

This view makes it unnecessary to consi- 
der any of the other questions raised on the 
appeal and cross-appeal. The defence of limi- 
tation under Art. 63 was a good one and the 
suit should have been dismissed with costs. 
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Their Lordships will humbly adTise His 
Majesty that the appeal should be allowed, 
that the cross-appeal should be dismissed 
and that the respondent to the appeal should 
pay the costs here and below. 

D.s./R.K. Appeal allowed. 

Solicitors for Appellant — Smiles d Co, 

Solicitors for Respoo^ieot — T. L. Willson (t Co. 
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Momin Bibi and others — Respondents. 
Privy Council Appeal No. 7 of 1940. 

(a) Et;uience ^ Adverse inference — Plaintiff 
claiming to be A’s legitimate son ^ Defendant 
pleading divorce of plainliff*s moOier by A before 
/Its birth^Ncither liarly producing 

advene inf crence can be drawn against either 
party, 

Where the plaiotiff claims to be the legitimate 
SOD of A and the defeodant pleads the dirorce of 
the plaintifl's mother before bis birth b; a taUk* 
nama ^hich is not produced by cither side, no 
adrerse Infereuco can be drawn against either 
party on that acooont. [P 12 C 1] 

(b) Evidence Act (l$7e), Ss, 4, — Dijcfrfion 

xtnder S, 4 should be exerctsedin judicial manner 
according to circumstances of case^Marriege pro* 
ved to have been performed on certain dalc^Courl 
can cither regard it as eu&sisfin^af subsequent date 
unless it is disproved or cati for proof of it. 

Under S. 4 it is open to the Court upon proof of 
the marriage having been performed on a certain 
date cither to regard as proved the subsistence of 
the marriage on a subsequent date unless and until 
It should be disprovod, or else to call for proof of 
it, using the discretion entrusted to the Court by 
tho first clause of 8. 4 in a judicial manner accord- 
ing to the circumstances of the case. [P 12 C 2] 

(c) Evidence Act S, 222 ^ Continuance 

of marriage need not be shown in anv svecial 
manner, ^ 


The oonlinuance of a marriage for the purpe 
oi 8. U2 does not require to bo shown in : 
speem manner. ^2 c 

"Mirioj. secret to some ext 
and not l^mg wt/e to live at hie father's hous. 

have been Ireatu 
circumstances to cot 
md manlained ani suppor 


yWe the huiband marries a noor wif* nt in 

and Jteeps his maSJgo with he 

takes her toliv 
bia father s honse, the child's claim as the c 


child of the marriige does not necessarily fall 
because the father is uot shown to have treated 
him as ODo would ordinarily expect an only child 
to have been treated by his father. By far the most 
important question in such circum^nces is whe- 
ther the fatWxnaiotainedand supported the child. 

[P 13 C U 

(e) Evidence « Chance witness ^ Evidence of, 
though not necessarily false if is rash to rely on it. 

Though the ''chance witness'* is not necessarily 
a false witness, it is proverblafly rash to rely upon 
such evidence. [P 13 0 2] 

C. S, RewcasiU and Eenelm Preedy 

^ for Appellant. 

Wilfred Barton and W. iralfoch 

for Respondents. 

Sir George Bankin. — Tbe appellant 
Ismail Ahmed Peepadi (herein called “the 
plaintiff") was born on 1st May lOio. On I2bh 
November lase — when be was seventeen 
years old — the suit out of wbicb this appeal 
arises was brought on his behalf in the Dis- 
trict Court of Amherst in Burma. Abdul 
Gaffoor, bis mother’s elder brother, acted as 
next friend, and on 8th December 193C, leave 
was obtained to sue in forma pauperis. The 
purpose of the soit was to establish that the 
plaintiff was the legitimate son and only 
child of one Haji Ahmed Peepadi, an in- 
habitant of Moulmein, who had died there 
on 8th August 1935, leaving one widow Momin 
Bibi, defendant i and that under the law 
applicable to Sunni Mabomedans the plain- 
tiff was entitled to a fourteen' annas share 
in the deceased’s estate, This claim had been 
first made, so far as appears, by a lawyer’s 
letter dated 18th February 193G. The estate 
of the deceased consisted in part of a one- 
fonrth share in the estate of his father who 
had died on or about 12th January 1935. The 
defendants to the suit, in addition to the 
widow, were the deceased’s brother Cassim, 
his step-brother Hashim. and two step, 
sisters. They all joined in one written state, 
ment dated 21st December 193C. 

The case made by the plaint was that 
Ahmad Peepadi, the deceased, had married 
the plaintiff's mother Mariam Bibi on or 
about 20th October 191G. and that though he 
had in the end dissolved this marriage by 
giving her talak this divorce had not taken 
place until after the appeUant's birth. Sava 
that the date of the divorce was alleged to 
be sometime after the birth of the plaintiff" 
DO date was assigned to it by the plaint, 
bat the evidence called for the appellant is 
w the effect that be was over a year old at 
the time. It is proved and admitted that 
on July 1921, at Rangoon Mariam Bibi 
married again, her second husband being 
<^ed Ismail. The date of her death is not 
stated in any of the pleadings, bub is pub by 
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a witness Maung Ba (D. w. ii) and by the 
learned District Judge as about 1925 . The 
case made by the pleading and witnesses 
of the defendants is that though Ahmed 
Peepadi 's marriage to Mariam Bibi had taken 
place on -20th October 191G, as alleged by the 
plaint, it was dissolved on loth November 
lOiG — within a month — by a talaknama 
being served upon her on her husband’s 
behalf. 

The single issue framed by the trial Court 
was: Is the plaintiff the lawful issue of Haji 
Ahmed Peepadi? Over a score of witnesses 
were called on each side. After the learned 
District Judge Mr. A. T. Kajan, who began 
the trial, had in March 1937, heard twenty, 
two of the witnesses for the plaintiff he was 
succeeded by another learned Judge Mr. Ba 
Hla Thein, who from June to September 
1937, heard two more witnesses for the plain- 
tiff, the plaintiff’s own evidence and the oral 
evidence for the defendants. Judgment was 
given by Mr. Ba Hla Thein on 27th October 
1937, in favour of the plaintiff, finding him 
to be the lawful issue of Ahmed Peepadi 
deceased, and a preliminary decree for ad- 
ministration of the deceased's estate upon 
that footing was drawn up. This, by some 
error which is unexplained, directed the 
defendants to pay to the plaintiff two lakhs 
of rupees, but its terms need not now be 
scrutinized. On appeal by the defendants to 
the High Court at Rangoon, the decision of 
the trial Court was reversed by Goodman 
Roberts C. J.,and Dunkley J., who held that 
the plaintiff had failed to prove that he was 


ther it can be brought into effect by proof 
of the marriage and by the consequent pre. 
s^ption that the relationship continued. 
There is in India at least one authority iu 
favour of the latter view, 7 Bom l r 95 .* 
But as their Lordships have not found it 
necessarj’ to call upon counsel for the res- 
pendents and as the decision of the appeal 
does not in their view depend upon any 
question as to the burden of proof, they do 
not propose to discuss any general questions 
of this character. The presumption of con- 
tinuance is dealt with by the Bvidence Act 
in S.1U (cf. lUus. (d) thereto). Under S. 4 it 
was open to the Court in India upon proof 
of the marriage of 20th October 191C, either 
to regard as proved the subsistence of the 
marriage in May 1919, unless and until it 
should be disproved, or else to call for proof 
of it, using the discretion entrusted to the 
Court by cl. 1 of s. 4 of the Act in a judicial 
manner according to the circumstances of^ 
the case. The right of the appellant cannot 
under the Act, be put higher, and their 
Lordships will not assume that the conti. 
nuance of the marriage requires for the pur- 
poses of s. 112 to be shown in any special 
manner. 

Ahmed Peepadi belonged to one of several 
moslem families who had migrated to Burma 
from Surat in Western India, and had set- 
tled in Moulmein, where they were known 
as Soorties (Suratees). His age at the time 
of his death in 1935 is said by his first cousin 
(d. W. 15) to have been GO or 65 years, so 
that in 191G be would be some 40 years old. 


the lawful son of Ahmed Peepadi. From 
their decree of Gth April 1933, dismissing the 
suit the plaintiff has appealed to His Majesty 
in Council. 


The matter which requires to be deter- 
mined is the date of the divorce whereby 
the marriage of .^bmed Peepadi to Mariam 
Bibi was dissolved. Though the talaknama 
iwas presumably dated it has not been pro- 
jduced by either side and their Lordships 
lare unable to draw an adverse inference 
jagainst either party on that account. The 
marriage of 20 th October 191G is not disputed 
nor is it disputed that Mariam Bibi gave 
birth to the plaintiff on 1st May 1919. If the 
divorce took place after the plaintiff's birth, 
S. 112 , Evidence Act, would conclude the 
present case in his favour since no case is 
made of the husband and wife having had 
no access to each other. A question has been 
raised whether S. 112 applies only to cases in 
which the continuance of the marriage is 
established positively or directly, or whe- 


Mariam Bibi is said by one witness to have 
been at that time 20 or 22 years old, but 
neither her mother nor her sister mention 
her age in their evidence. It appeal's from 
evidence which is hazy that Ahmed Peepadi 
was married four times in all — his wives 
being taken in succession. The first was 
Ebatiza (a relation of the witness JeewaV 
who died, it would seem, about 1912. Mariam 
Bibi would seem to have been the second. 
It is said by the defendant Cassim in hie 
evidence that Ahmed Peepadi married 
Ainsba Bibi, daughter of Hashim Bawa Jan, 
in 1922, and married defendant 1 Momin 
Bibi a year and half before bis death — that 
is about 1993. Ahmed Peepadi seems to have 
lived throughout at bis father’s house in 
the neighbourhood of the Big Bazaar of 
Moulmein. The home of Mariam Bibi, her 
mother and sisters was not far away — a 
house numbered 52 Kwingyflung Street in 

the Maunggan quarter of the t own. 

1. {*05) 7 Bom L R 95, Bhima v. DbnUppa. 
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Mariaui Bibi, according to tbe evidence 
for the plaintiff, lived with her mother in 
Moulmein for a yeaj or so after her divorce; 
then remarried and went to lire in Bangoon, 
tbe plaintiff being kept with her mother at 
Moulmein on tbe request of Ahmed Peepadi 
who said be had no one to look after the 
child. It is also said by tbe plaintiff and Ma 
Halima that they lived with the defendant 
Cassim for a time, this arrangement being 
given up only because tbe plaintiff quarrelled 
with Cassim's sons, but Cassim and Golam 
Hussein Bangee (D. W. 19), his neighbour, 
deny that the plaintiff ever lived with 
Cassim. 

The years between 1921 and 1935 would 
seem to afford sufficient time for conduct on 
the part of Ahmed Peepadi showing vrhe- 
ther he did or did not regard the plaintiff 
as bis son. It is true that Mariam Bibi 
being poor and of lower social standing, bis 
marriage with her seems to have been kept 
[to some extent secret and be never seems to 
have taken her to live at his father’s boose. 
Hence the plaintiff's case does not neces. 
sarily fail because Ahmed Peepadi is not 
shown to have treated tbe plaintiff as one 
would ordinarily expect an only child to 
have been treated by bis father. Though it 
is by no means the case made by the plain, 
tiff or his chief witnesses, the learned Dis- 
trict Judge thought that the effect of tbe 
evidence was that Ahmed Peepadi did not 
openly acknowledge the plaintiff as his son 
but treated him as one until his death, 
while all the other members of tbe family 
treated him as an impostor or outcaste. Now 
by far the most important question in such 
circumstances is whether Ahmed Peepadi 
imaintained and supported the plaintiff dur. 

all these years. The plaintiff and Ma 
Halima give evidence of a very sketchy 
character of payments made in a casual and 
uncertain manner, and though the matter is 
not given by the learned District Judge the 
importance which it deserves, his view is 
that the evidence of the plaintiff and bis 
grandmother on this point is uncorroborated 
and must be left out of account altogether. 
The learned Judge rejects in like manner 
Mrtam witnesses caUed to show that Ahmed 
Peepadi us^ to take the plaintiff and 
Mariam Bibi to Thaton. On these points the 
wrrectness of the findings of the learned 
Judge ^n hardly be dUputed and the ab. 
rence of aU reliable detailed evidence that 
Ahmed Pee^i was supporting the plaintiff 
» difficulty in the plaintiff’s way. 
Itvidence was given that Ahmed Peepadi 


after the plaintiff’s birth continued to visit 
Mariam Bibi at 52 Kwingyaung Street in the 
Maunggan quarter of Moulmein, that be 
took some notice ol the plaintiff both in 19-20 
and in later years, t-liat be attended the 
bead. shaving and circumcision ceremonies 
of the plaintiff. The evidence about -Ahmed 
Peepadi's visits to Mariam Bibi in 1920 is of 
great importance if it can be relied on; but 
on tbe other points cbe evidence comes to 
little and is of doubtful credibility in any 
view. One Eusoof Ebrahim Mayet (P. W. 5) 
spoke to Ahmed Peepadi's visits to Mariam 
Bibi in 1920 giving as his reason for fixing 
tbe date that be was working at the time on 
the wreck of the vessel “War Puffin,’' which 
was sunk near the Amherst lighthouse. 
This evidence was countered by that of a 
witness called Karimuddin (D. W. c) who 
deposed that work on the ship was aban- 
doned in May 1920, and that Mayet could not 
have been at work on it until 1923. The 
learned District Judge who had not seen tbe 
witness Mayet accepted bis evidence, but 
their Lordships think that it would be most 
unsafe to rely upon it. So too with the evi- 
dence of a Chinese mei'chant named Ab 
Choy (p. W. 21 ) who stated that ten or twelve 
years before (1925-27) he travelled to Ran- 
goon with -Ahmed Peepadi and Ahmed 
Sulainaan Jeewa: that Ma Halima and tbe 
plaintiff (then eight or nine years old) had 
a meal on the train in their company; that 
-Ahmed Peepadi on that occasion told the 
witness that tbe boy was bis son, and that 
he could now identify tbe plaintiff as the 
boy since tbe railway compartment was 
lighted. 

The occasion of the witness’s visit to 
Rangoon seems to have made but small 
ioQpressioQ upoo so excellent a memory ; 
that it was a 'Viceroy’s visit, and that the 
Viceroy was Lord Curzon were tentatively 
suggested, but in the end he could only say 
that it was some feast. By stating that ho 
went with Ahmed Peepadi and Jeewa by 
special arrangement this witness does not 
remove himself from the very well known 
category of “chance witness,” whose evi. 
dence so commonly discloses a meeting with 
the very person whose admission is re- 
quired and details how the admission was 
volunteered in the courae of conversation. 
Though the chance witness ” is not neces- 
^ruy a false witness, it is proverbially rash 
to rely upon such evidence. In the present 
^ the evidence of the plaintiff himself as' 
to staying at tbe Moulmein Club at Ran- 
goon when Ah Choy was also there fits in 
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ill with Ah Choy’s statement, and the wit- 
ues3 Jeew.i {urtber contradicts it. 

Again, a conveyance of the house 52, 
Kwingy-aung Street, dated 29th January 1917, 
is produced whereby the property is trans- 
ferred by Ahmed Peepadi for Es. 600 to 
Mariam and her two sisters without any 
mention being made either that Mariam was 
the wife of the transferor or of any other 
consideration than Bs. GOO. The witness 
Jeewa says that the property was conveyed 
after and because of the divorce of Kovem- 
ber 1916, and only after some persuasion on 
bis part. Ma Halima says that it was con- 
veyed after the marriage and that Jeewa 
bad promised it at the time the marriage 
was being arranged. It seems that the house 
had formerly belonged to Mariam’s father 
and that Ahmed Peepadi had obtained it 
by paying off certain charges. Tbe learned 
District Judge thought that this conveyance 
proved that no divorce had taken place by 
January 1917, because it contained no reci- 
tal to that effect, but in their Lordships’ 
opinion it is at least as cogent to say that 
had Mariam been tbe wife of the transferor 
she would have been so described. The 
plain fact is that the document of itself does 
not decide between the rival stories of its 
origin. On these three matters, tbe evidence 
of Mayet, tbe evidence of Ah Gboy and tbe 
effect of the conveyance of 29th January 
1917, their Lordships prefer the view taken 
in the High Court to that of tbe learned 
trial Judge. They see nothing in any of these 
matters which can ho regarded as decisive 
in the plaintiff’s favour. 

It remains however that a number of 
witnesses have spoken to the divorce having 
taken place when the plaintiff was a year 
or more old. These need not all be mention- 
od, hut Mariam's mother, brother, sister 
and brother-in-law say so, and in their case 
the sole question is as to their truthfulness 
since they would certainly know the facts. 
Of other witnesses to this effect Mahomed 
Esa (p. TV. 17) who lives in the same street 
as Ma Halima dates the divorce as in August 
1920, and his brother Mahomed Moosa 
(p. TV, 18) says that the divorce was a year 
after the plaintiff's birth. Similar evidence 
is given by Abmed Sultan {P. TV. 22) but this 
witness is confused as to dates. This evi- 
dence regarded as a whole suffers heavily 
from the failure — almost, if not quite, com- 
plete to give a specific account of the date 

and circumstances of the divorce. Its vague- 
ness makes it unimpressive. However, though 
this and tbe failure of the plaintiff to afford 


any reliable prewt of Ahmed Peepadi hav- 
ing provided his maintenance are matters 
which tell against the plaintiff’s case, it is 
necessary to take account of the fact that 
the defendants’ case that Mariam was 
divorced within a month of marriage is one 
to which some improbability attaches. 

As against the story which would put the 
divorce towards the end of 1920, the evi- 
dence of the defendants’ witness^ must be 
carefully scrutinized. The main witness on 
this point. Ahmed Sulaiman Jeewa, gave 
evidence on commission in January 1937, 
before the trial, and died according to the 
defendant Cassim on 3rd April of that year. 
That he was a great friend of Ahmed Pee- 
padi is not in doubt in vipw of Ma Halima 's 
statements. His evidence is that 15 or 20 
days after the marriage Abmed Peepadi 
came to him at his shop and complained of 
Mariam’s conduct and said he wanted to 
divorce her: that two days afterwards Saya 
Galay (described as "priest" of the mosque) 
at tbe witness's shop wrote down at Abmed 
Peepadi's dictation a talakoama which was 
signed by tbe latter. This document was 
given to two persons Ebrahim Hasbim Poo 
and oile Madani, now dead, who went by 
the name of Lulu. They were asked to go 
with Mamoo Ko Yacoob and S6n,-e it upon 
Mariam. They returned and said they bad 
done so. Ma Halima, who gave her evidence 
in March 1037, said that Ko Yacoob and 
Lulu brought tbe talaknama, that they are 
both dead, that Ebmbim Poo did not come 
with them, and that the talaknama was 
taken to Bangoon by Mariam to show to her 
second husband. Ma Sisba (P. TV. 11), though 
called for the plaintiff, stated that she was 
present when tbe talaknama was delivered 
by Yacoob and two men from the Big 
Bazaar, that this was before the plaintiff’s 
birth, that Lulu was one of the two men, 
but she did not know if Ebrahim Poo was 
the other. Tbe defendant Cassim says that 
as Ahmed Peepadi had no children lie adop- 
ted the daughter of Lulu, who was given 
jewellery and money by him and by bis 
parents. Ebrahim Hasbim Poo (D. TV. 8) cor- 
roborates Jeewa and states that he went 
with Lulu Madani and Yacoob to Mariam’s 
bouse and gave her tbe talaknama and that 
Lula read out its contents. He is cross-exa- 
mined to suggest that he is not a person 
who would have been entrusted with the 
dutv of serving a talaknama. 

Moti Babman (D.W.12) deposed that Lain 
alias Madani was bis aunt's husband, that 
bo lived in Abrew Street and died at the 
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age of 43 about 18 years before. To this is 
added proof of the death register for 1910 iu 
which is ao entry of the death of one Lulu 
aged 43 yell's, a Slahocnedan trader of 4, 
.\brew Street, on 8tb December l9l9,aod the 
signature of Moti Rahman as the person re* 
I>orting the death. Moti Rahman was not 
cross-examined at all by counsel for the 
plaintilT, though the point of his evidence is 
manifest, viz., that if Lulu died in Decern* 
her 1019. be could not have takoo part in 
serving the talaknama on Mariam Bibi when 
the plaintiff was a year or a year and a half 
old, as the trial Judge puts it, towards the 
end of 1920, or as the plaintiff's witness 
Mahomed Esa (p. W. 17) puts it, in August 
1020. The course adopted towards tbisevi* 


dence by the plaintiff and assented to by tho 
trial Judge is to suggest that the Lulu who 
died in 1919 was a different person from the 
Lulu who according to the evidence on both 
sides took part in serving the talaknama. 
This iu their Lordships’ opinion, as in that 
of the High Court, is unreasonable. That the 
Lulu who served the talaknama was called 
Madani, was spoken to bj’ Jeowa before the 
trial began as also by Ebrabim Poo and 
Moti Rahman, who are not cross-examined 
to suggest the contrary. The person in ques- 
tion was known to Ma Ilalitna and his 
identification could have been challenged in 
detail, particularly if ho was tho father of 
Amina Bibi who was said by Cassim to be 
living in the Peepadi's house as having been 
adopted by Ahmed Pcepadi. To wait until 
the time of argument to suggest that there 
were two Madanis called Lulu, without 
making any attempt to enquire of the wit. 
nesses, is not a reasonable way to conduct 
such a case as the present. On this point 
tboir Lordships find themselves in a^ree 
menfc with the High Court iu thinking^that 
It must be taken that the entry in tho death 
register relates to the Lulu who took part 
in effecting Mariam's divorce. The case made 
by the plaintiff as regards the date of divorce 
IS thus displaced: it cannot have taken place 
when the plaintiff was a year old or at anv 
time after loio. 

There is a still more serious challenge to 
the plaintiff's case in the evidence given by 
Maung Ba and Mrs. Buchanan at the trial, 
and by T5 Chit Swe taken on commission in 

says that from 
1918*23 be was clerk to a pleader caUed 

-Buchanan who practised at Moulmein. and 

who m 1^3 went to practice at Insein; that 

witif h ^ Buchanan 

with her child and her mother to get him 


to take steps to obtain maintenance for the 
child against a barrister D Chit Swe. He 
says that at first Mr. Buchanan did not like 
to file a case against a brother lawyer but 
in the end she came with the witness Kor* 
ban Ali (d. w. is) and insisted, so that Mr. 
Buchanan was persuaded to send a notice 
to U Chit Swe. That notice or letter was 
typed and served on U Cliit Swe by Dlaung 
Ba himself according to his evidence, and a 
carbon copy of it kept by Buchanan in the 
ordinary course of office practice has been 
produced by liis widow (D. W. i) from among 
the papers left by him. This is Ex. 8. It is 
dated 29th April 1921. It mentions that the 
client is Ma Yau of Maunggau Quarter, 
Moulmein, and it demands thirty rupees for 
maintenance for herself and hercbild. There 
are also two entries in Buchanan's fee book 
showing receipt of Rs. 10 and Rs. 5 on 29th 
April and iith May of that year from Ma 
Yan in respect of “criminal case 20 ." Ma 
Yan is the Burman form of Mariam, and 
Maung Ba lived near to Kwiugyauug Street 
in Moulmein and know the plaintiff's mother, 
though Mrs. Buchanan did not. His evi* 
dence is corroborated by Mrs. Buchanan and 
by Korban Ali, who is a native of Moulmein 
aud claims to have known Ma Halima from 
his chijdhood. It seems unnecessary to dwell 
on their evidence in view of the position of 
U Chit Swe. who admitted to having been 
iutimate with Mariam Bibi for about a year 
and a half in 1917*18. He says she claimed to 
be the divorced wife of Abmed Peepadi. He 
sap she bad ho child then. He admits re- 
wiving a notice in terms of Ex. 8 from Mr. 
Buchanan. In cross-examination ho stated 
that he had a child by a girl whom he kept 
for nine months in 1910. and that his brother 
made a lump sum payment to her: that he 
did not reply in writing to Mr. Buchanan’s 
Utter but spoke to him denying tlie claim, 
ihe learned trial Judge arrived at tho con- 
elusion that 


I not that the Ma Yan refer* 

uamn hJ \ of whose 

uamo hn says bo has qo recollecliou. 

Thmr Lordships bear fully in mind that 
Mrs. Buchanan said that there was a settle, 
ment m Ma Yan’s matter before she loft for 
InseiD. and also that she said that the child 
she saw might have been under a year,* but 
they think that the conclusion of the learned 
Judge IS without foundation. It is necessary 
to alter the dates and foots given by U Chit 
Swe to fit m with it. That there should be 
two women of the same name belonging to 
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the same quarter of Moulmein, and with a 
child about a year old, and that the defen. 
dants should be able to get the person alleged 
to have had relations with the one to pre- 
tend to have had relations with the other 
is very far from probable. The witnesses 
Maung Ba and Korban Ali may be open to 
suspicion of partiality and perhaps of some- 
thing more, but when their evidence is taken 
in connexion with the admitted documents 
and the evidence of U Chit Swe it cannot 
be rejected upon a gratuitous supposition as 
to there having been in 1920 and 1921 another 
woman of the same name claiming against 
U Chit Swe. It is true however that before 
arriving at a final conclusion on this point 
account should be taken of the evidence as 
to the name under which the plaintiff passed 
as a schoolboy. 

In 1927 and 1928 he was entered in the 
books of bis schools as Ismail, son of Peepadi, 
and from 1931 to 1935 he was at the Govern, 
ment High School, Moulmein, under the 
name of Ismail Peepadi, son of Ahmed 
Peepadi. In June 1935, he was admitted as 
a free scholar to a Muslim school at Kan- 
dawglay in Bangoon on the request of a Mr. 
C. E. Dooply (P. W. 3) and was taken thereby 
Ma Halima. Both Dooply and the superin- 
tendent of the school have given evidence: 
the former says that he asked the school to 
take the boy free as he was poor: the latter 
says that the reason explicitly given was 
that the boy was an orphan, and that Abdul 
Gaffoor was dealt with as the boy’s guardian. 
Notwithstanding that Ma Halima says that 
Ahmed Peepadi sent her and the boy to 
Dooply, the evidence of Dooply and of the 
superintendent does not show that Ahmed 
Peepadi had anything to do with the plain- 
tiff being sent to this school, and it seems 
certain that be paid nothing on bis account. 
Their Lordships cannot think it improbable 
that the boy should have been given the 
name of the mother’s husband even if he 
were born more than two years after divorce; 
nor do they think it at all likely that the 
husband would make it his business to 
object, if he got to know of the name under 
which the boy was sent to school. Eeviewing 
the evidence as a whole their Lordships 
agree with Dunkley J. in holding it proved 
that in 1920-1921 Mariam Bibi was alleging 
that U Chit Swe was the father of the 
plaintiff. 

It is not necessary that any opinion 
should be expressed as to the reliability of 
the witness Haju Mahomed Ali, who says 
that he acted as witness at the second mar- 


riage of Mariam in 1921 and that in answer 
to his question she stated that she had been 
divorced five or six years before. Nor do 
their Lordships propose to discuss the value 
of the entries in the diary (Ex. 4) which are 
said to be in the handwriting of Ahmed 
Peepadi, or the question whether the com- 
plaint against Mariam Bibe brought in Uay 
1918, in the Court of the Honorary Magis- 
trate at Moulmein was made by Ahmed 
Peepadi. They think it right, however, to 
mention the will dated I5th July 1935 which 
is spoken to by A. L. Boy (D. w. 14), Ahmed 
Mahomed Peepadi (D. w. 15) and A. S. Jeewa . 
This declares Cassim and Momin Bibi to be 
the legal heirs of Ahmed Peepadi the tea. 
tator, and that be has no other legal heir. 
Their Lordships agree with the High Court 
in thinking that no sufficient reason can be 
shown for treating this document as a for- 
gery, especially in view of the fact that it 
was presented to the Court of a Magistrate 
on 24th September 1935 within a few weeks 
of the death. 

In the result their Lordships think that 
the High Court have taken the right view 
of the evidence. They do not think that it 
is shown that the marriage of Mariam with 
Ahmed Peepadi was a subsisting marriage 
in 1919, but consider on the contrary that 
the case of the defendants as to the date of 
the divorce must be accepted as true. They 
will humbly advise His Majesty that the 
appeal should be dismissed. The appellant 
must pay the costs. 

G.N./B.K. Appeal dismissed. 

Solicitors lot Appellant — Holmes Son d Potl. 

Solicitors for Respondents — Card Lyell d Co. 
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(From Calcutta) 

11th November 1940 
LORD Atkin, Lord Thankerton and 
Sir George Rankin 

Jdaharaja Sris Chandra Flandy and 
another — Defendants — Appellants. 

V. 

Bahhalananda Thaltur and others — 
Plaintiffs — Respondents. 

Privy Council Appeal No. 13 of 1989; 
Bengal Appeal No. 1 of 1938. 

(a) Evidence — Suit by priests for deelaraMn 
(hot certain estate was charged with payment oj 
their britti — Plaintiffs though havntg 
record of their transactions not 
document emdencing charge — TW* suffteten 
east doubt on their claim. 
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Where cortaia priests bring a suit fordoclaration 
that certain estate was charged with payment of 
their annua] britti and, although in possession of 
very complete records of their transactions from 
very early times, produce no document eTideociug 
the charge this fact alone is sufficient to cast doubt 
on their claim. [P 19 C 1] 

(b) Charge — TaHi charge can be created on 
whole 0 / man's property — But charge for small 
sum on vast estate as a whole is improbable. 

It is true that a valid charge can be created upon 
what could be defined to be the whole of a man’s 
property at the date of the charge but it is itn* 
probable that a vast estate should be charged as a 
whole with payment of a small sum a vear. 

‘ [P 19 C 2] 

(e) Grant — Continuous payments alleged to be 
granted or c/iar^e<f not explainable ivithout 
asserting soyiie legal origiti'^Courl would ifTCSUme 
necessary legal origin. 

If the continuous pa^'ments alleged to be gran* 
ted or charged could not U explained without assart* 
ing some legal origin which could create the rights 
claimed, any Court would feel inclined to presume 
the neceasary legal origin. [P lO 0 2] 

(d) Practice ^Inference from evidence^ If 
it is not safe from ecidenu for appellate Court 
to draw jyarlicular in/crcnc< it is also not safe 
for trial Court to draw tn/<?rcnco. 

If it is not safe from the evidence for the appel* 
late Court to draw a particular inference it is also 
not safe for the trial Judge to draw the inference. 
Not safe must mean that there is not evidence 
from which the inference can reasonably be drawn. 
There are cases in which evidence is so well balanced 
that an ioforence either way can reasonably be 
drawn. In such cases the appellate tribunal may 
Mlect the inference they choose: but they can have 
DO equal choice between an inference that Is safe, 
and one that is unsafe. [p 20 C 1] 

(e) Evidence Act (2872), S, 32 ^ Evidence of 
trMiUon in family is hearsay evidence and is not 
admissible under s. 32, 

The evidence of witnesses speaking of a tradition 
lu their family is hearsay evidence, and is not 
one of the olaims of hearsay evidence admissible 
under the provisions of 8. 32. [p 20 C 11 

.rJ Kf ^ (^)-Evidence 

excluded by statuU as ttiadmissible should not be 
adimlted merely because it may be essential for 
lueerlatnment of Irssih ; 41 C W N 1103 = Rs 
C L J 620, REVERSED. 

W^t matters Bhould be given ia evidence as 
essential for the aBcectainment of truth, it is the 
purpose of ^e law of evidence whether at common 
law or bj statute to define. Once a statutais passed 
which purports to contain the whole law it is 
imperative. It is not open to any Judge to exercise 

admit evidenca notadmis- 
sible by the statute because to him it appears that 
the irr^^ar evidence would throw Ugh^t^upou the 

whether®conK 1^0 

forms, and therefore elimiuatins others nhirK 

■«-auc. i, lu o™15; JS 


troy the whole object of the general rule; 41 C W N 
1103=65 C L J520, EEFEHS^D. [P 20 C 1. 2] 

J. J/«llord Tucker and R'. Wallaeh — 

for Appellants. 

Sir Thomas Sfranjnifln an<f C. Bagram — 

for Respondents. 

Lord &tkin. — This is an appeal from the 
High Court of Judicature at Fort William 
in Bengal who affirmed a decree of the 
Additional -District Judge, 24 Parganas, in 
favour of the. plaintiffs, the present raspon. 
dents. The plaintiffs are a distinguished 
family of Brahmin priests, Tbakurs of Sri. 
khanda: and their claim is for a declaration 
that they are entitled to a charge on the 
Kasimbazar Raj Estate represented by the 
defendants for an annual britti of Bs. 4000 
payable by half-yearly instalments and for 
a money deci-ee for arrears amounting to 
Rs. 13,260. The defences to the suit are in 
substance that the plaintiffs never had a 
legal right to the britti, and that in any 
event it was not charged upon the estate. 
These issues were raised in the proceedings 
and have been decided in favour of the 
plaintiffs in both Courts. The history of the 
claim begins with the founder of the Raj 
fortunes, one Krishna Kanta Nandy. He 
appears to have been a Hindu of oompara- 
tively humble origin who by his abilities 
attracted the attention of Warren Hastings, 
became his Diwan, and died in the year 
1778, proprietor of large possessions in about 
twelve different districts and in Calcutta. 
After bis death, his son Loknath appears to 
have been given the title of Mahai-ajah of 
Kasimbazar by Warren Hastings, and the 
property to which he and bis descendants 
have succeeded is known as the Kasimbazar 
Raj Estete. The case of the plaintiffs is 
that Krishna Kanta Nandy established two 
deities Radhagovinda and Lakshminarayan 
at Sbrikbanda. the plaintiffs’ home, and 
granted the plaintiffs a britti of Rs. 4000 for 
the worship of the two deities : and at the 
same time charged his Raj estate with the 
payment of the britti. The plaintiffs and 
their successors, it is said, became the gums 
of Krishna Kanta Nandy and his family and 
Its successors: they have conducted the wor- 
ship and service of the deities ever since. 

f Assistant District Judge 

found that the plaintiffs had established the 
whole of their case. A permanent grant of 
britti WM made by Krishna Kanta Nandy 
I P Mtablished at the home of the 
plaint^s the two deities and provided the 
britti for securing their service and worship, 
io secure the permanent payment ho h^ 
charged it upon the estate. The learned 
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High Court Judges were not able to find 
that Krishna Kanta Nandy bad established 
tbo deities, but they concurred in the find- 
ing that be had made a permanent grant, 
and bad charged it upon the Kasimbazar 
estate. Their Lordships are of opinion that 
no evidence was given sufficient to support 
these findings. As they will point out later, 
both Courts erred in admitting as valid evi-' 
dence of tradition given by and on behalf 
of the plaintiffs: and when the admissible 
evidence is considered there is none to justify 
the finding of a permanent grant or of a 
charge. The evidence establishes the follow, 
ing facts: that from the time of Krishna 
Kanta Nandy the sum of Rs. 4000 has been 
paid annually to the plaintiffs and their 
successors as britti ; that they have continu- 
ously conducted the worship and service of 
the two deities ; and that until about the 
year 1897 such worship was conducted on 
behalf of the bolder of the Raj and that the 
jjlaintiffs were the gurus of bis family. The 
succession of the Raj family is relevant. 
Krishna died in 1778 and was succeeded by 
bis son Loknath who first received the title 
of Maharajah. There is nothing to indicate 
that this is an impartible estate. Indeed, 
what little evidence there is on the point 
indicates the contrary, but in fact there only 
appears to have been one person at a time 
entitled in the line of descent. Loknath was 
succeeded by Harinath who died in 1832, 
who was succeeded in turn by his son Kri- 
shnanath, who died in 1614 without issue. 
His widow Rani Swarnamayi succeeded to 
the estate and possessed it for over so years 
until her death in 1897. 

On her death the estate reverted to 
Krisbnanath's mother Rani Hari Sundari. 
She, who must have been a very old lady 
at the time, in the same year, transferred 
her interest to the next successor Manindra 
Chandra Nandy, the son of her daughter 
Gobinda. The estate thus passed out of the 
direct male succession. Manindra bod for his 
gurus another family the Tbakurs of Joges- 
wardi, and bad family deities other than 
Radbagovinda and Laksbminarayan. In 1923 
Manindra Chandra Nandi executed a trust 
deed in favour of the firm of Ogilvy Gillan- 
ders & Co., and certain named trustees with 
the object that the firm should raise a loan 
for the Maharajah of £075,000 aud pay off 
certain scheduled incumbrances and un- 
secnred liabilities. The bulk of the Raj 
estate was assigned to the trustees by way 
of mortgage or trust to keep down the 
necessary charges, and create certain reserve 
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funds including a snm of three lacs which 
the Maharajah estimated would be sufficient 
for his personal household expenses. The 
Maharajah covenanted inter alia that the 
property was free from all incumbrances 
other than those mentioned in Sch. i to the 
deed which did not include the charge now 
alleged to exist. In Febrnary 1929 on the 
application of the Maharajah Manindra the 
estate was taken under the management of 
the Court of Wards by whom it is now 
managed subject to fhe provisions of the 
deed of trust of 1923. In 1929 the Maharajah 
Manindra died and was succeeded by the 
present Maharajah Sris Chandra Nandy. 
On 10 th April 1929 the plaintiffs presented a 
petition to the General Manager of the 
Kasimbazar Raj Ward’s Estate alleging that 
they had been receiving for generations from 
the estate an annual annuity allowance of 
Rs. 4000, that they bad been spending the 
said allowance as well as their own income 
towards the worship of several deities and 
other acts of piety : and asking for the pay- 
ment of one year's arrears. It may be 
noticed that in this letter there is no sugges. 
tioQ of the establishment by Krishna Kanta 
Nandy of the two specified deities, or of a 
permanent grant by him, or of the creation 
of any charge. This request was refused by 
the Manager of the Court of Wards and on 
28 tb June 1929, the Maharajah Manindra 
wrote to him having been told by the plain- 
tiffs of the refusal. 

Rasimbaur Rajtari, 

The 2eth June 1929. 

My dear Mr. Burrows, 

I have read your letter No. 575ES/1G.103 dated 
the 4th May 1929 (a copy of which was forwarded 
to me) as also another letter No. 1565ES dated the 
15th Jane 1929 (shown to mo) sent in reply to the 
letters of Srijut Rakhalananda Tbakur of Shri- 
khaoda. 

The annua] Britti payable to our spiritual guides, 
the Thakurs of Shrikbanda amounting to Bs. 4000 
(Four thousand) has been paid by the Raj family 
of Kasimbazar from generation to generation, and 
I have been paying it all along during my manage- 
ment. 

During Mr. Lyall's adroinistration as he did not 
like to meddle with Religious and Spiritoal mat- 
ters, he left the matter with me of course leaving 
sufficient fund in my hands. 

It is not of the nature of personal charity bat 
has always been regarded as a charge upon the 
estate. I have nothing to say regarding your deci- 
sion. Yon may hold it or alter it if there be good 
reason for doing so, but this Britti in my opinion, 
is legally enforceable against the Kasimbazar Raj 
Estate. 

In this connexion I would like to refer yon tomy 
letter No. l/XIi.4/3.G dated the 19th April 1929 in 
which I mentioned the recarringpermanent grants 
which in addition to other commitments I em 
bound to make fir., 1. To spiritual guides of Shri- 


1941 Sris Chandra Nandy v. Eakhalananda (Lord Alhn ) Privy Council 19 


khaDila aod Jageswardihi, 2. Debkarjja and Deb- 
fiheba £c. and to zdj letter to the Sccretarj, Board 
of Berenoedated tbeSod February 1929 with state- 
loents therewith attached, a careful perusal of 
which will clearly cooTiace you that the above dc- 
maod is a charge really upon Kasim bazar Raj 
Estate aud iucidentslly upon me as proprietor of 
the Estate aod not in my personal capacity. 

The following is an extract of the relevant por- 
tion of Diy letter to Mr. Fawcus, Secretary, Board 
of Revenue dated the 2 d< 1 February 1929 for your 
easy reference. 

'*! should like to state however in this connexion 
that whereas 1 have these additional sources of 
income which are not covered by the trust deed I 
have at tbo same time additional demands on me 
for Debkarjya.Brittis forspiritual guides andBrab. 
mis Pundits and tbo maintenance of educational 
institutions which have been recognised by the 
family from generations past.'* 

I shall be glad if you will consider all the facts 
relating to this matter and recommend to tho 
Court for acceptance of the charge of paying B$. 
4000 annually totbe Thakursof Shrikhanda which 
is in reality a cha^geon the Kasimbazar Raj Estate. 

Vours sincerely, 
Maniodra Chandra Nandy. 

L. B. Burrows, Es^jr., B. A., 

Manager, Kasimbazar Raj NYards* Estate, 

2/1, Russell Street, Calcutta. 

So far from regardiDg tbb letter as proof 
of a legal charge, their Lordships are of opin* 
ioQ that it tends to negative such a claim. 
The Maharajah is obviously seeking to limit 
his personal liabilities: and is treating the 
continual payment of this britti as an in. 
stance of the 

additional demands on me forDebkarjya and britti 
lor spiritual guides and Brahmin Pundits and the 
maintenance of educational institutions which 

Sons St“ 8«neta. 

It seams obvious that the continuous 
recognition is to him another vray of saying 
It has always been regarded as a charge 
upon the estate. It would not be suggested 
that the other "additional demands" in 
which this claim is included involved legal 
charges upon the property. It seems obvious 
the letter of the Maharajah, vjritten in the 
circnmstances set out in the letter, could 
not possibly outweigh the express covenant 
m the deed of 1933 that there were no in- 
cumbrancea other than those scheduled In 
the result therefore there is no evidence at 
aU of the estabUshment of the deities by 
iinshna, of any permanent grant by him of 
the britti, or of the creation of any charge 

S significant 

that though the plaintiffs appear to have 

transactions 

^d thm grant or charge : 


Moreover, while it would not be unusual 
to assign particular lands as the source from 
which britti was to be paid and in this sense 
create a charge, it would seem to their Lord- ■ 
ships very improbable that a vast estate 
should be charged as a whole with the pay. 
ment of Rs. 4000 a year. Tlieir Lordships are 
not prepared to say that a valid charge could 
not bo created upon what could be definedi 
to be the whole of a man's property at the, 
dato of the charge. In tho present case iti 
should be noticed that not only is the charge 
claimed and decreed a charge upon the estate 
as it at present exists; but it has been de- 
creed without any condition that the fami. 
lies of the grantor or the plaintiffs should 
continue to exist, or that the plaintiffs should 
continue to perform the service and worship, 
sheva and puja. of the two named deities. 
This defect in the decree was admitted by 
counsel for the respondents who submitted 
an amended form of decree which would 
remedy the mistake. But for present pur- 
poses the point is the difficulty the plaintiffs 
are in, in establishing any grant or charge 
with any sufficient certainty. Naturally, if 
the continuous payments could not be ex- 
plained without asserting some legal origin 
which would create the rights claimed, any 
Court would feel inclined to presume the 
necessary legal origin. 

But, in the present case, there are no facts 
which require a presumption of any lost 
pant eitbp for the permanent gift of the 
bntti or pill less for it being constituted a 
chpge. It appears to their Lordships the 
natural infpence from the known facts that 
the pipnM founder of the estate granted 
the bntti m his lifetime: and that his sue- 
cessors from pious motives continued the 
grant to the plaintiffs' successors who con- 
tinued to be the family spiritual guides, and 

Wil^i the family gods. 

Withop assuming any legal obligation it 
would in thecircumstances have been strange 

continued. The 
working backwards, as 
it would seem from the fact that the pay. 
ment was continued for several generations. 

the intention 

that It should continue for aU those genera- 

ht lla'ii f *1 “ inference that 

anfl f I P 0 i-raanent britti ; 

c^H ^ k® permanence by 

citing a o^ge, the uncertainty of the 

Kilhn that 

Krishna Kanta Nandy established the deities. 
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The High Court have found that it would 
not be safe on the evidence to bold that the 
plaintifi's bad established the case that the 
two deities were so established. Neverthe- 
less they go on to say that they cannot 
oicpress the definite opinion that the trial 
Judge was not right in his inference that 
the deities were so established. This con- 
.elusion appears to involve some confusion of 
thought. If it was not safe from the evi- 
dence for the appellate Court to draw a 
particular inference it was not safe for the 
, trial Judge to draw the inference. Not safe, 
must mean that there is not evidence from 
which the inference can reasonably be 
drawn. There are cases in which evidence 
is so well balanced tliat an inference either 
way can reasonably be drawn. In such cases 
the appellate tribunal may select the infer- 
,ence they choose : but they can have no 
'equal choice between an inference that is 
safe, and one that is unsafe. 

But the conclusions of the two Indian 
Courts are not based solely on the evidence 
of which the substance has been stated above 
and which their Lordships have held to be 
insufficient. Both Courts relied on the evi- 
dence of some of the plaintiffs' witnesses 
speaking of a tradition in their family, that 
Krishna Kanta Nandy bad established the 
two deities, had granted the britti in per. 
petuity and had made it a charge upon the 
estate. Obviously this is hearsay evidence, 
and it is equally clear that it is not one of 
the claims of hearsay evidence admissible 
under the provisions of S. 32, Evidence Act. 

he members of the High Court recognized 
this but they made a statement as to the law 
of evidence which their Lordshipsfeel bound 

to state is entirely erroneous. They say : 

It is to be noticed in this connexion that S. 2 (1), 
Evidence Act, repeals the whole of the English 
common law on evidence so fat as it w-as in force 
in British India before the passing of the Evident 
Act, and that provision of the law in eflect prohi- 
bits the employment of any kind of evidence not 
specifically authorized by the Act itself. 

This is of course correct. But they con- 

tinue : . • t 

It must be recognized however, thatthc principle 
of exclusion adopted by the Evidence Act should 
not be applied so as to exclude matters which may 
be essential for the ascertainment of truth. 

It seems to their Lordships essential in 
the interests of the administration of justice 
in India that this mode of regarding the law 
of evidence should emphatically be stated to 
be unsound. What matters should be given 
lin evidence as essential for the ascertain. 
Iment of truth it is the purpose of the law 
of evidence whether at common law or by 


statute to define. Once a statute is passed 
which purports to contain the whole law it 
is imiierative. It is not open to any Judge 
to exorcise a dispensing power, and admit 
evidence not admissible by the statute be- 
cause to him it appears that the irregular 
evidence would throw light upon the issue. 
The rules of evidence, wbetlier contained in 
a statute or not, are the result of long ex- 
perience choosing no doubt to confine evi. 
dence to particular forms, and therefore 
eliminating others which it is conceivable 
might assist in arriving at truth. But that 
which has been eliminated has been con- 
sidered to he of such doubtful value as on 
the whole to he more likely to disguise truth 
than discover it. It is therefore discarded 
for all purposes and in all circumstances. 
To allow a Judge to introduce it at his own 
discretion would be to destroy the whole 
object of the general rule. There is there- 
fore no such principle as is suggested in the 
passage now under discussion. 

At the same time their Lordships wish 
to make It clear that apart from any rule of 
law the evidence in question so far from 
leading to the ascertainment of truth in fact 
for the reasons already given leads away 
from it. It is not remarkable that the learned 
Judges who gave leave to appeal in this case 
did not conceal some uncertainty as to the 
correctness of this part of the judgment. 
Their Lordships do not think it necessary 
to discuss at any length inferences drawn by 
l)oth Courts from the absence of evidenw 
by the defendants of the contents of their 
own books. They do not think that in the 
circumstances the comments are well found- 
ed. In the result therefore their Lordships 
are of opinion that this suit fails, and that 
the appeal should be allowed and the suit 
dismissed. Their Lordships will humbly 
advise His Majesty accordingly. They notice 
however that the late Maharajah Manindra 
clearly regarded the payment of the britti 
as beiog a personal obligation of his, and it 
would seem to follow in their opinion that 
the Court of Wards would be justified m 
making payment of the arrears up to the 
time of his death to the plaintiffs. This is 
not however a matter for decree in this suit. 
The respondents must pay the costs in the 
Indian Courts and of this appeal. 

D.S./r.k. Appeal allowed. 

Solicitors lor Appellants — SoI»c^^or, ItidiaO^. 

Solicitors lor Respondents — IF. IF. Box d Co. 
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17th Anguat 1940 

Viscount Maugham, Lord Russel of 
-Killowen, Lord Wright, Sir George 
Rankin and Mr. M. E. Jatakar 

ill. Subhani and others — Appellants 

V. 

l^awab and others — Respondents. 
Privy Council Appeal No. 5 of 1939, 

(a) Custom (Punjab)— Anuitral land — Mere 
mtention of name of common ancestor in pedigree 
•is not su/ficienl. 

In tbe Punjab, the mere mention of the name of 
person in the pedigree table ae the coin moo ancestor 
is no proof of tbe fact that every piece of land held 
by his descondaots (howsoever low) was origioally 
held by and descended from him in snccession 
from generation to generation. It ehould also be 
proved tbatthe descendants of that common ances- 
tor held the land in ancestral shares and that the 
land occupied, at the time of the dispute, by the 
proprietors thereof, had devolved upon them by in* 
iieriUnce : AIQ 1927 Lab 477 and AIR 1032 Lah 
358, Rel on. (p 23 C 1] 

(b) Evidence Act (1872), Ss. 48 and 3S — An^ 
swers given in Wilson* s Manual on Questions of 
Customary Law in the Punjab are admissible. 

Answers in Wilson's Manual on Questions ofCus* 
■tomary I^w in the Punjab are clearly admissible 
under 8. 48 being the opinion, as to the existence 
u custom or right, of persons who would 

be likely to know of its existence if it existed. They 
Brealso admissible under S. 35 as entriesTelating 
•w a relevant fact contained in what may be regar* 
?? a public r^rd, made by a public servant in 
the difiobargo of hia official duty. (P 24 0 ll 

iM* * Entries 

^ Iniiwf presumption U in favour of their 
^^eotness— Presumption is weakened bv fact that 
custom recorded therein is not in coneoMnee with 
general cust^i or by (he fact that females whose 
rights are affected had no opporfwntff/ (o appear 
Wore the revenue authorities : I L R f 19371 

^ 

Though the entries in tbe riwej.i.am are entitled 
^ an initial pwumption in favour of their correct. 

whether or not 

^e eastom as recorded is in accord with the gene. 
^ custom, the quantum of evidence nocessarv to 
rebut this presumption would, however, vary with 
the facts aud circumstances of each case: where 
for instance, the nwaj-i-am lays down a custom in 

to proof would be required 

Shfr presumption, but where, “n tS 

reSlrdS’tbo eustom as 

'to robut it • I Ii R t would suffice 

401, Ml. on. Case law reviewed, (p 25 0 2; 
W4I K/Sb Scia P 38 0 IJ 


(d) Custom ^Punjob^ — Biwaj-uam^^udicidl 
decisions though of comparatively recent date may 
be sufficient to rebut presumption of correctness 
of entry in ritroj-f.aw. 

A judicial decision, though of comparatively 
recent dato, may contain, on its records, evidencd of 
specific instances, which are of sufficient antiquity 
to be of value in rebutting the presumption as to 
the correctness of the entry in the riwaj-ivam as 
regards eastom. In such a case, the value of tbe 
decision arises from the fact not that it is relevant 
under Ss. IS and 42, Evidence Act, as forming in 
itself a ‘'transaction by which tbe custom in quas- 
tioQ was recognised, etc., otc.," but that it con- 
tains, on its records, a number of specific instances 
relating to the relevant custom. To ignore such 
judicial decisions merely on the basis of the riwaj. 
i-am would add greatly to the perplexities and 
difficulties of proving a custom : A I R 1937 Lah 
451 (P B), Expl. 82 C 1, 2] 

**(e) Custom— Proof of— Antiquity — English 
rule does not apply to India— Nature of proof of 
antiquity required explained : I L R (1937) Lah 
594=A I R 1937 Lah 451=169 I C 909 (P Bl 
OVERRULED. ' 

The English rule that “a custom, in order that 
it may be legal and binding must have been used 
so long that the memory of man runneth not to 
the contrary” cannot be applied to Indian condi. 
tiODS. It is undoubted that a custom observed in a 
larticuJar district derives its force from the fact 
that it has, from long usage, obtained in that dis* 
tnot, the force of law. It must be ancient; but it 
is not of tbe essence of this rule that its antiquity 
must, in every case, be carried back to a period 
beyond the memory of man^still less that it is 
ancient in the English technical sense. It will 
de^nd upon the cireumstanoee of each case what 
antiquity most be osUblished before the custom 
be accepted. What is necessary to he proved ia 
that the usage has been acted upon in practice for 
to invariability as 

submit^ to as the established goverDin. rale of 
d'stnet: I L R (1987) Lah e94=A I R 

7* Successtoft — Tulleu of 

and Siiahpur^Non.anuttral pro- 
n are not excluded by 

P''Omng sjieeial custom to 
eoilateraU : 39 P L R 566— A T n 
1987 Lah 683=172 1 0 158. REVErIeD ^ ® 

District Shahpur. 

the marned daughters are not oxclndeH k. ikI 
collaterals in matters of succession to the non 
a^trel property ; and the onus lies on the c?»a 

Str Han Stnyh Oour and S. P. Ehambaila' 
ilsjpondettfs Ex parte. ~~ 

Mp. M, R. Jayakap. — The question in 

kw ii the customary 

^ Eoamfwrs of the Tulla 
Mahmad TuUa in 


A ^ . ^^***'°> Auaumaa XQUa in 

ge fca^il and district of Shahpur in the 
^Djab collaterals of the tentli deLee of a 
deceased landowner can take pSenea 
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over his married daughters in succession to 
his non. ancestral estate. The question arose 
as follows : One Sahlion, a Mabomedan 
landowner of the Tulla clan, resident as 
stated above, died, leaving bins surviving 
a widow and two married daughters (appel- 
lants before the Board) and some immov- 
able property. The widow subsequently gave 
the property to the daughters by a register, 
ed deed of gift dated 8tb September 19S1. 
The respondents claiming to be his colla- 
terals instituted a suit against the widow 
(defendant l) and the daughters (defen- 
dants 2 and 3) asserting that Sahlion's pro- 
perty was ancestral as regards the plaintiffs 
and that the widow had no right to make 
the gift which should be declared void and 
ineffectual as against the plaintiff’s rights 
and invalid after the death or remarriage 
of the widow. The widow and daughters 
denied the claim on the ground that the 
property was not ancestral and that the 
plaintiffs had no locus standi to sue, because 
daughters succeeded to the non-ancestral 
property as against collaterals, "especially 
when the plaintiffs are collaterals of the 
tenth degree." The subordinate Judge who 
tried the suit dismissed it bolding that the 
plaintiffs were Sahlion’s collaterals of the 
tenth degree, that the lands in the suit were 
not ancestral and that according to tbegene- 
ral rule of custom prevailing among the 
Mahomedan tribes of the district of Sbabpur 
which applied to the parties the daughters 
were not ousted by the plaintiffs with re* 
gard to succession to the non-ancestral pro- 
perty of their father. In arriving at his 
decision, the learned Judge relied on the oral 
and documentary evidence adduced by the 
parties and upon certain rulings of the 
Punjab Courts. 

The plaintiffs appealed to the High Court 
at Lahore and that Coart in a jodgment 
remarkable for its brevity, allowed the ap- 
peal. The material part of the High Court 
judgment begins with the statement that 
it is common ground that under the customary 
law which governs all the Musalman tribes of the 
Bhahpur district married daughters do not inherit 
their father’s estate in any circumstances. 

Their Lordships havea diflScnlty in under- 
standing this statement, because the question 
stated by the High Court as the “common 
ground” was precisely the issue in contro- 
versy in the case. The judgment bears in 
several places, indications that the High 
Court, instead of examining the disput^ 
qnestion on the facts and the evidence in 
the case carefully considered in the sub- 


ordinate Judge's judgment, proceeded en- 
tirely on the authority of the questions and 
answers contained in a Manual compiled by 
Mr. (afterwards Sir) James Wilson called a 
"General Code of the Tribal Customs in the 
Shahpur District of the Punjab" published 
in 1896. (It may be convenient to refer here- 
after to this publication as Wilson’s Manual.) 
Basing their views on certain questions aud 
answers in Wilson’s Manual the learned 
Judges of the High Court held that there 
was a presumption against inheritance by 
the daughters and that this presumption 
had not been rebutted. They therefore 
allowed the appeal. The judgment contains 
no detailed criticism of the oral and docu- 
mentary evidence of custom adduced by the 
parties all of which was ignored with the 
brief observation that in a Full Bench deci- 
sion of the Punjab High Court, 18 Lab 594= 

39 P L B 349* it bad been stated that 
recent judicial decisions are not sufficient to abro- 
gate the custom so clearly laid dawn in Wilson's. 
Manual of Customary Law, 

Their Lordships have consequently de. 
rived less assistance than they would have 
expected from the High Court judgment in 
elucidating the important question iu con- 
troversy in this appeal. 

Before examining the value to be attach- 
ed to tbfl statements in Wilson’s Manual, 
and the effect of the Full Bench decision, 
it will be useful to state what the true legal 
position of the parties was as it emerged 
from the pleadings. The basis of the plain- 
tiff’s claim was that the property in suit 
was ancestral so far as their rights were 
concerned. This was denied by the defen- 
dants. The onus was therefore on the 
plaintiffs to prove that the property was 
ancestral. The subordinate Judge held that 
the onus had not been discharged. The 
learned Judges of the High Court did not 
consider this question, as the statements in 
Wilson’s Manual on which they relied mado 
DO distinction between ancestral and non- 
ancestral property, and stated generally that 
married daughters "in no case” 
their father’s estate or “any share in it. 
Before this Board, the respondents did not 
appear in support of the High Court juag- 
ment. Their Lordships have therefore to 
decide the question on the evidence whiob 
is available in this case, aud, on reviewing 
it, they agree with the finding of the su^ 
ordinate Judge that the land was not proved 
to be a ncestral. In more tha n one deciMO^ 
1. CS?) 24 A 1 R 1937 Lah 461:169 I C 9W 
(1937) 18 Lah 594:89 P L R 849 (F B). Bahadur 
Mt. Nibal Kaur. 
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of the Lahore High Court (see, for instaoce, 
8 Bah 584' at pp. 539-90 and IS Lab 404^ at 
p. 106 ) it has been laid down that to establish 
the ancestral character of land it is not 
sufficient to show that the name of the com- 
’mon ancestor from whom the parties are 
descended was mentioned in the revenue 
pedigree. It should also be proved that the 
descendants of that common ancestor held 
the land in ancestral shares and that the 
land occupied, at the time of the dispute, 
by the proprietors thereof had devolved 
upon them by inheritance. It is now settled 
^law in the Punjab that the mere mention of 
the name of a person- in the pedigree table 
[as the common ancestor is no proof of the 
|fact that every piece of land held by his 
descendants (howsoever low) was originally 
held by and descended from bim in succes- 
sion from generation to generation. As is 
explained by Tek Chand J. in 8 Lab ssi* 
at p. 539, 

a genealogical tree of this kind is prepared merely 
to indicate the relationship of the proprietors in a 
particular village and is in no sense intended to be 
a record of the acquisition of every bit of land held 
by all persons whose names appear in it. It is no 
doubt presumptive proof of their kinship, but not 
of the nature of the property owned by them. For 
that purpose one has to look to the history of the 
acquisition of the village. 

The extracts from the settlement records 
relating to the land in dispute, which axe a 
part of the evidence in this case, justify the 
finding of the subordinate Judge. Before 
-examining the questions and answers in 
Wilson's Manual, it will be useful to ascer- 
tain the customary rights of daughters 
against collaterals with reference to ances. 
tral and non-ancestral land as they are 
stated in Sir W. H. Battigan’s Digest (of Civil 
Law for the Punjab, chiefly based on Gusto- 
inaiy law, 1935 edition), a hook of unques- 
tioned authority in the Punjab. In para. 23 , 
(p. 79) it is stated that (i) a daughter only 
succeeds to the ancestral landed property of 
her father, if an agriculturist, in default (a) 
mentioned in the preceding para- 
graph (viz., male lineal descendants, a widow 
or mother), or (b) of near male collaterals, 
prodded that a-married daughter sometimes 
exolrides near male relatives, especially 
amongst Mahomedan tribes, under oirodm- 

paragraph (not 
I issue); ( 2 ) but in re- 

' gird to the acquired property of her father 

10 313 : 8 Ljl. 

in *'1 V. 


bhe daughter is preferred to collaterals. It 
is further stated (p. 92) 

that the geaeral custom of the province (the Puajab) 
is that a daughter esclodeecollateralsin succession 
to self-acquired property of her father, 
and 

the initial onus therefore is on the collaterals to 
show that the general custom in favour of the 
danghter's succession to the self.acqnired property 
of her father has been varied by a special enstom 
excluding the daughters. 

This being tbe legal position of the parties, 
the question arises whether, the property 
being DOD-ancestral, tbe plaintiffs have dis- 
charged the onus by proving tbe existence 
of a special custom excluding daughters. 
They endeavoured to do this in two ways, 
(1) by relying on the authority of Wilson’s 
Manual, and ( 2 ) by producing oral evidence 
at tbe trial. 


As the questions and answers in Wilson's 
Manual formed the main basis of the High 
Court judgment, it is necessary to examine 
in detail their value and effect. In the pre- 
face of that book, it is stated that the com- 
pilation combines the results of several 
separate enquiries made of village headmen 
and other leading men of the important 
tribes in the district, summoned together at 
different times in November 1893, and Janu- 
ary 1894, when certain questions of tribal 


uubwm were puc to iDem and tbeir answers 
recorded in the vernacular. The answer's 
were read out to the assembled representa- 
tives of the tribe in the presence of the 
author, and admitted by them to be correct. 
Notes were taken in Bnglish by the author, 
bat vernacular codes were also drawn up in 
five parts. These codes contained numerous 
instances of tbe custom and the author sug. 
gests a precaution that the vernacular codes 
should be consulted wbeu any question re- 
garding custom arises, as they were accepted 
M a statement of "the opinions of persons 
having special means of knowledge” of the 
usages of the tribe. A table is added, enu- 
merating the tribes consulted and containing 
details relating to the consultations. One 
general beading (No. 5) is"Miscellaneou8 
Mu^man Tribes,” and the tribes included 
iq this category are also specified. The, 
author concludes that 

“P represents the tribal 
custom of tho whole of the landowning and the 
trading classes m the Shahput dletriot. 

It is to ^ noted that the Tulla olani the 
matenal tribe in this case, is not mentioned 
amongst the tribes consulted separately 
and must thorefor© be included among the 
• Miscellaneous Musalman Tribes..’’ The 
material portions of questions i6 to 18 (in 
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Wilson’s Manual) on which the High Court 
has relied are as follows : 

Q^i4Siion 26 (p. 48) — Under what circumstances 
are daughters to inherit? Are thej excluded 

by the sons or by the widow, or by the near male 
kindred of the deceased ? If they are excluded by 
the near male kindred, is there any fixed limit of 
relationship within which such near kindred must 
stand towards the deceased in order to exclude his 
daughters? If so, bow is the limit ascertained? li 
it depends on descent from a common ancestor, 
state within how many generations relatiTely to 
the deceased such common ancestor most come. 

Answer 16 — AU Musalmans. 

A married daughter in no case Inherits her 
father’s estate or any share in it. An unmarried 
daughter succeeds to no share in presence of agnate 
descendants of the deceased, or of her own mother; 
but if there be no agnate descendants and no son- 
less widow, the unmarried daughters succeed in 
equal shares to the whole of their father’s property, 
moveable and immovable, till their marriage, when 
it reverts to the agnate heirs. If there be a widow 
and daughters of another wile who has died, the 
unmarried daughters of the deceased wife succeed 
to their mother's share till their marriage. 

Question 17 (p. 49)— Is there any distinction as 
to the rights of daughters to inherit (1) the immov- 
able or ancestral, (2) the moveable or acquired, 
property of their father ? 

Answer Musalmans. 

As regards the right of the daughter to inherit, 
DO distinction is made between the moveable and 
immovable, ancestral and acquired, property of the 
father. If she inherits at all she takes the whole 
estate. 

The material park of answer 18 (p. 49) is as 
follows : 

Answer Id — All Musalmans. 

A married daughter has oo claim upon her 
father's ostateioany case, whether she be widowed, 
or have children or not, or she and her husband 
live with her father. An unmarried daughter, if 
she does not herself inherit her father’s estate, is 
entitled to proper mainteoaDce out of it until her 
marriage and to the reasonable expenses of her 
marriage. 

These answers are clearly admissible 
under s. 46, Evidence Act, 1872, being the 
opinion, as to the existence of a general 
custom or right, of persons who would be 
likely to know of its existence if it existed. 
They are also admissible under S. 85 of that 
Act, as entries relating to a relevant fact 
contained in what may be regarded as a 
public record, made by a public servant in 
the discharge of bis official duty. This Board 
held in 44 I A 89^ at p. 97, in which a similar 
riwaj-i.am relating to the Mabomedan Jats 
of the Jbang district in the Punjab was con* 
earned, that the statements contained in the 
riwaj-i-am formed a strong piece of evidence 
in support of the custom therein entered, 

4. (’16) 8 A I R 1916 P 0 129 : 88 I C 864 : 44 Col 
749 : 44 I A 89 : 46 P B 1917 (P 0), v. Allah 
DitU. 


subject to rebuttal. In a later case, 10 Lab 86,^ 
the Board further held that the statements 
contained in the riwaj-i am might be accept 
ted even if unsupported by instances. 

On a careful examination of the relevant 
questions and answers in Wilson's Manual, 
a few considerations arise in limine which 
cannot be ignored : 

(l) That some of the answers are in con* 
diet with the customs recorded in Rattigan'a 
Digest, notably what is stated in that Digest 
as the general custom of the province that 
daughters exclude collaterals with respect 
to self, acquired property of their father. (2) 
It cannot be disputed that, in his lifetime, a 
Mabomedan proprietor (as, for instance, an 
Awan in the Sbahpur district) possesses an* 
limited power to give away bis property to' 
his daughters and their issue. This is clear 
from Wilson's Manual, p. 71 where it ia 
recorded 

a father having no son or son’s sod, has full power 
to give the whole of his immovable property to his 
daughter, daughter’s son, sister, sister's sod, or 
soQ.iD.law, or to one of bis agnate heirs, without 
the coDseot of the other agnates. No distinction is 
made Utween ancestral and acquired property. 

Again, at page 78, it is stated as regards 
Awansand miscellaneous Musalmans (TuUas 

are included in this category) 
a proprietor having no son or son’s son, can with- 
out the consent of the agnate heirs, make a gift of 
immovable property, ancestral or acquired, divided 
or not, to a person not related to him, 
and an explanatory note is added that 
among the A wans there is a general feeling that » 
sonless man is absolute owner of all bis property, 
including bis land, and can do with it as he Uktt, 
ae his agnate heirs are generally his enemies I 

If this 29 the role, it is difficult to under- 
stand why, on the death of such an absolnte 
owner, bis married daughters, whom he 
could have made the objects of his bounty 
at bis will during bis lifetime, should be 
superseded, even with regard to bis self- 
acquired property, by collaterals, irrespec- 
tive of the degree of remoteness in whiob 
they stood. Though Punjab Act, 2 of 1920 
(**aD Act to restrict the power of descen- 
dants and collaterals to contest an alienation 
of immovable property .... on the ground 
that such alienation • . * is contrary to oos- 
tom") does not apply to alienations made by 
a female (as in the present case), 8. 7 thereof 
throws light on the absolute right of the 
proprietor to give away bis non-anoestral 
property. The section applies to the whole 
of the Punjab, and provides that 

5. (’28) 16 A I R 1928 P 0 294 : 118 1 01 : 66 1 A 
407 : 10 Lah 86 (P 0), Mt. Vslshno Ditfci v. Ml* 
Rameshri. 
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DO person shall contest any alienation of non. expressioDS Chacba (father’s yoanger bro- 

3nc«tral iimnovabla property .... on the ground j ^ rj, (father’s elder brother) TlSed 

( 3 ) In answer 17 in Wilson’s Manual no corresponding vernacular answer 

distinction is made between ancestral and intended to lay down that 

noQ.ancestral or between moveable and im- f llatemls of remote degrees should be pre. 
movable property and the rale ie stated as a ^ daughters. r , , . _ . 

wide generalisation (in answer 16) with refer. , Thwc^e m 13 Lah 276® (their Lordships 
ence to "all “Musalmans” that a married have deriv^ considerable a^istance from 
daughter “in no case” inherits her father’s Cband J. s ludgment) deserves to be 

estate or “any share in it." This answer is in examined carefully as it related to the 
confiict with numerous dacisioQS of the Pun* Shahpur district and the dispute was also 
jab Courts (some of them are noticed in a to the one in the present case, 

subsequentpartofthisjudgmentlwhichbave The contest there was between married 
laid down in clear terms that, in the earlier daughters and collaterals of the sixth degree 
records of customs throughout the Punjab, ao'i.arose (as in the present case) in con. 
rules stated in such wide and general terms a gift of nou-ancestral property 

must be taken to govern ancestral property f’h® 'vidows to their married daughters, 
only. (4) In the provinceasa whole, numerous present case, the collaterals relied 

decisionsofthePunjabCourtsshowthatdau. °° ^^e riwaj-i-am in Wilson's Manual, and, 
gbtars generally succeed to the self-acquired reference to it, Tek Cband J. made 

property of their father, even to the exclu- observations which seem to their 

sion of the nearest agnatic relations (as e.g., Lordships very pertinent. He pointed out 
uncles or nephews), and even as regards significant that not a single 

ancestral property, it is now well settled had been cited in the riwaj.i.am 

that more usually, the fifth degree is found married daughters being excluded from 
to be the remotest customary limit ; see 8U“9Ssion to non.anoestral property. The 
Pattigan’s Digest, para. 23, cl. (l), sub.cl. ( 2 ) ^®^rned Judge went on to observe, qnoting 
and authorities quoted at p. 84 and follow. judgment of a Division Bench of the 

ing. This general rule, prevalent in the Lahore High Court, that though the entries 
entire province, appears to have found ex. ^^® ff^aj-i-am were entitled to an initial 
pression in s. 6, Punjab Act, 2 of 1920, which pfQsumption in favour of their correctness, 
lays down the 6fth degree as the limit of ‘"esp^tive of the question whether or not 
collate^ relationship able to contest an *^® custom as recorded was in accord with 
alienation of ancestral immovable property, ^^® custom, the quantum of evi- 

on the ground that it is contrary to ous. ^®“®® necessary to rebut this presumption 
tom. (6) It is remarkable that in answer 16 would however vary with the facts and oir. 
as r^rded in the English version of the oumstonces of each case; where, for instance, 
nwaj-i-am, no limit is mentioned within *'^® riwaj.i.am laid down a custom in con. 
which the kindred must stand towards the sonance with the general agricnltnral ons. 
deceased in order to exclude bis daughters, Pfovince, very strong proof woold 

though the question clearly contemplated required to displace this presumption, but 
inquiry into this point. It is not possible to where, on the other hand, this was not the 

say whether the omission to answer thie ®?®® custom as recorded in the 

part of the question was due to the fact that riwaj.i.am was opposed to the rules gene, 

the point was lost sight of in the investiga. prevalent, the presumption would be 

riee OP whether the an8w®r was really in. considerably weakened. Likewise, where 

f ^own that custom permitted *5® aflfected adversely the rights 

f However remote (even of the females who had no opportunity what. 

Mntb, fifteenth, or remoter degrees), to ®^?^ of appearing before the revenue autho- 

'^®^ Chand J., in the *He presumption would be weaker 

still, and. only a few instances would suffice 
to rebut it. Their Lordships are in complete 
agreement with this view, which is con. 
firmed by a weighty pronouncement of Roe 
J., ID 24 p E 1893, p. 124^ at p. 181 where that 
i»rned Jndge, who was regarded as one of 
the most eminent exponents of the prinoi. 
pigs of Punjab tribM ouatoma and had 
y* (’93) 24 P B 1893, Haioaraia v. Mt. Dookti ^ 


an examination of answer 16 
Lab 276 at pp. 296. 297. had occasion tc 
suit the vernaonlar version of the ri' 
am. He came to the oonolusion that, tl 
t^he last part of the.question was not i 

^ ^ R 1939 Lah 167 : 185 I 0 7fl 

^^:82PLR890.Kh«>-^,^.°M?® 
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himself compiled an important riwaj-i-am, 
observed : 

There is no doubt a general teodeocj of the stron^ 
ger to over-ride the and znany instaDces may 
occur of tbo males of a family depriving females of 
rights to which the latter are legally entitled. 
Such instances may be followed so generally as 
to establish a custom, even though the origin of 
the custom were usurpation: bat the Courts are 
bound to carefully watch over the rights of the 
weaker party and to refuse to hold that they had 
ceased to exist unless a custom against them is 
most clearly established. 

Id a later case ia> P R 1901, p. 353® at p. 350 
a similar caution was uttered by Robertson 
X, who observed that 

the male relations, in many cases at least, have 
been clearly more concerned for their own advan- 
tage than for the security of the rights of widows 
and other female relatives with rights or alleged 
rights over family property, and the statements of 
the male relatives in such matters have to betaken 
cum granc stiUs where they tend to minimize the 
rights of others and extend their own. 

These views were endorsed by another 
high authority — Clark C. J, (Reid J. con- 
curring), in 54 P R 1906, p. 208® at p. 210, and, 
two years later in 86 P B 1903, p. 402*® at p. 404, 
where the riwaj.i.am under consideration 
bad laid down that daughters were excluded 
by collaterals, even up to the tenth degree, 
it was observed : 

As the land is rising in value under British rule 
the land-holders are becoming more and more 
anxious to exclude female succession. They are 
ready to state the rule against the daughters as 
strongly as possible, but if the custom is so well 
established, it is strange that they are unable to 
state a single instance in point on an occasion like 
the compilation of the riwaj-i-am, when detailed 
inquiriesare being made and when the leading men 
are supposed to give their answers with delibera- 
tion and care. 

A more emphatic warning was uttered a 
year later in 34 P R 1009, p. 97** at p. 99 that 
where the entries in the riwaj-i-am 
seek to support a custom in defeasance of the 
rights of persons who were no parties to the decla- 
rations i. e., the female relatives of the signatories, 
it IB quite clear that no body of men can deprive 
another set of right-holders under personal law by 
their mere ip$t dixit. No doubt, usurpation suc- 
cessfully carried out for a long time may possibly 
eveutually establish a custom, but it is necessary 
ID such a case to show not merely that certain 
persons desire that such and such be the custom 
to the detriment of the rights of others, but that 
such and such havereally become a binding custom, 
fully established and followed. 

TOth reference to answers in the riwaj-i- 
am (like ans wer 17 in Wilson’s Manaal) 

6. ('01) 102 P R 1901 : 119 P L R 1901, Sayad 
Rahim Shah v. Savad Hussain Shah. 

9. ('06) 64 P R 19*06 : 74 P L R 1007, Maula 
Baksh V. Muhammad Baksh. 

10* (’08) 86 P R 1903: 146 P W B 1908, Bholi w 
Man Singh. 

lU ('09) 84 P R 1909: 1 1 C 691: 169 PWR 1908: 
1"1 P L R iy03> Ganpatrai v. Kesho Bam, 


which state that no distinction is made in 
the matter of the daughter’s right of in. 
heritance between self.acqnired and ances- 
tral property of the father, or between 
moveable and immovable property, Shadi 
Lai C. J., in lO Lab 240” at p. 251, remarked 
that though the entry in the riwaj.i.am 
raised a presumption in favour of the custom 
recorded therein, it was clear that 
the general custom of the province favours the 
succession of the daughter to the acquired property 
of her father in preference to collaterals, vide Ratti’. 
gan’s Digest, para. 28, sub-para. (2),. and that the 
custom invoked by the plaintiSs (in that case) 
must be treated as an exception to the general rule, 

and for that reason the onus placed upon 
the daughter was a light one and did not 
require much evidence to repel it. Their 
Lordships have thought it desirable to refer, 
in some detail, to these observations of the 
Judges of the Punjab Court, because they 
held eminent positions and some of them 
had experience of the preparation of official 
codes of tribal custom. Bat none of these 
considerations appear to have been kept in 
view by the learned Judges of the High 
Court in this case, who, in arriving at their 
decision have not only ignored (as will be 
shown below) the entire body of evidence 
adduced in the suit, but also a long course 
of judicial decisions of their own province, 
extending over nearly thirty years, in which 
similar questions arose with reference to 
the tribes in the Shahpur and neighbouring 
districts and which were uniformly decided 
against the collaterals of much nearer de- 
gree than in the present suit, except in two 
cases of exceptional character where there 
was no rebutting evidence at all : see 6 Lab 
356” and A I R 1936 Lah 403.” As the ques. 
tioD at issue affects large classes of the 
Muslim community, it is, in their Lord- 
ships’ opinion, of sufficient importance to 
justify their briefly reviewing a few of these 
important decisions. 

To begin with, there is Ex. D-7 in the 
case, the judgment of the Chief Court of 
the Punjab, c. A. No. 665 of 1905 (Rattigan 
and Lai Cband JJ.) in Samand v. Mt. Jind 
Waddi, dated 5th May 1906. It related to 
the Muslim tribe of Majoks of the Shahpur 
district. The dispute concerned a gift (as 
in the present case) by the widow of the 
original ownor, and aross botwfisn his col- 

12. (’28) 16 AIR 1928 Lab 703 : 111 1 0 846 : 10 
Lah 249 : 30 P L R 668, Sultan v. Mt. Shatfan. 

13. (’25) 12 AIR 1925 Lah 482 : 89 I C C66 = ® 
Lah 866 : 26 P L R 590, Jawaya Shah V. Mt. 

uf^^e) 28 AIE 1986 Lah 408 : 164 I C 796 : 33 
P L B 807, Gulab v. Umar Blbi. 
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laterals (the exact degree of relationship is 
□ot stated) as plaintiffs, and bis widow, 
sister, and married daughters, as defendants. 
The land was the acquired property of the 
owner. The collaterals relied on a wajib-ul- 
arz of 18G5 (similar to answer 16 in Wilson's 
Manual) stating that the daughters of a 
sonless proprietor succeeded to bis landed 
property and retained possession merely 
till marriage when the land reverted to the 
male agnates. The Divisional Judge and the 
Chief Court both held that though the* 
wajib-ul-arz was stated in general terms, 
its operation, on a proper construction, must 
be restricted to ancestral property, and that 
in the case of oon-ancestnil property the 
daughter's estate was not limited till mar- 
riage, nor was it one for life, but would 
remain in their line after their death for 
such time as there existed a male lineal 
descendant. The suit was accordingly dis- 
missed. This ruling is referred to with 
approval in 1 Lah 234’* at p. 291, and also 
in 13 Lah 276* at p. 232. 

The first of these two cases (Broadway 
and Bevan.Petman JJ.) related to the Sipras 
of Miana Hazara tahsil Bhera of Shabpur 
district (the tribe is included in miscellane- 
ous Musalmans in Wilson's Manual). Here 
too, the dispute was about a gift made by 
the vridow of her husband’s land in favour 
of her daughter and her deceased daughter’s 
son. Plaintiffs, nephews of the owner, sued 
for a declaration that the gift did not affect 
their reversionary right after the death or 
re.marriage of the widow. Some property 
was fonnd to be ancestral and some not. 
Ihe nephews relied on entries in the riwai- 
i-am in Wilson’s Manual, pp. 46 , 48 . 49 (the 

present case), against mar- 
ried daughters succeeding to the father’s 
property. The High Court disallowed the 
coUaterals claim as regards non-ancestral 
property, holding that ( 1 ) as regards the 
riwaj.i.am the entries carried with them 
certain presumptions of correctness, but. 
when positive instances were given, the 
riwaj-i-am could not be regarded as over. 
ndiDg them ; (2) as regards ancestral pro- 
^cty, the general custom was against the 

(8) io the case of self, 
^mred property, however, the general 

SaZ f ^“Dghters are preferred to 

Sn^Pni?' made to Ratti- 

hhfl L.? 28. cl- ( 2 ). and to 

tje decision Ex. d.t. cited above, and it was 

*f - air 1920 Lah 9 ; 64 1 0 419 • 1 r.»T. 

Qftuharj^bh ® Muhainmad v. 


held that there was no reason to doubt the 
correctness of the dictum in that ruling 
that similar general entries about custom 
should be read as referring to ancestral pro- 
perty only. This case is an instance where 
answer 17 in Wilson's Manual, stating that 
DO distinction exists between ancestrM and 
acquired property of the father and married 
daughters are excluded from both, was not 
given effect to, even in favour of such near 
kindred as nephews. This ruling was fol- 
lowed in 1933 iu the decision noted below 
as Ex. D.6. 

The case in 6 Lah 356*® (LeRossignol and 
Fforde JJ.) related to the Sayyads (included 
in Wilson's Manual in miscellandous Musal- 
man tribes) of the Sbahpur district. The 
contest was between married daughters and 
collaterals (the exact degree of relationship 
is not stated). The property belonged to a 
Mahomedao who died twenty-two years 
before the suit and was succeeded by his 
widow. On her death, mutation was effected 
in favour of his two daughters. In 1919, on 
the marriage of one of the daughters, muta- 
tion of her share was effected in favour of 
her unmarried sister. The married daughter 
subsequently brought a suit against the un- 
married daughter for a declaration that, in 
spite of her marriage, she was entitled to 
her half share. This claim was decreed on 
the confession of the unmarried sister. The 
suit was then brought by the collaterals on 
the ground that the unmarried sister was 
entitled to the estate only until her marriage. 
The trial Court dismissed the plaintiff’s 
claim, holding that the land in suit was 
nqn.anoestral, and consequently they had no 
right to the property in the presence of the 
daughters. The collaterals preferred an ap- 
peal to the Lahore High Court. After the 
mstitution of the appeal, the unmarried 
daughter was married and compromised with 
the pUintiffs, and the first married daughter 
remained the only defendant to resist the 
appeal. It was hold by the High Court (l) 
that, on the evidence, the land in suit was 
not ancestral qua the plaintiffs; ( 2 ) that it 
was nncompromisingly stated in the answers 
in Wilsons Manual that daughters did not 
succeed to their father’s estate “in any case" 
n they were married, and that when an un- 
married daughter took the sncoession, it 
lapsM on her marriage; (8) that this state, 
ment of cmtom in Wilson’s Manual was 
oi»n to rebuttal, butthatthe defendants had 
failed to prove a single instance in which 
^ri^ daughters succeeded to or retained 
their father’s estate; (4) that it was aignifi 
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cant that on the mai riage of the first-married 
daughter the mutation of her share tvas 
sanctioned in favour of her unmarried sister. 
On these grounds the collaterals’ claim was 
decreed. 

This ruling has been treated by subse- 
quent decisions of the Lahore High Court as 
an exceptional case decided on the ground 
that not a single instance bad been proved 
by the defendants to rebut the presumption 
arising from the answers in Wilson’s Manual. 
Likewise, the exact degree of the collaterals' 
relationship does not appear on the record. 
See the comments on this ruling in 13 Lab 
376° at pp. 307, 303, and in the decision Exbi. 
bit D.6 (cited below). This case 13 Lah 276° 
(Tek Chand and Coldstream JJ.), related to 
Awans (first tribe mentioned in preface to 
Wilson’s Manual) in mauza Mardwal in 
Khushabtabsil of Shabpurdistrict. A refer- 
ence has been made to this case in an earlier 
part of this judgment. A Mahomedan land- 
owner died sonless, leaving two widows and 
daughters from each. After bis death, the 
widows partitioned the property among 
themselves. Subsequently, each of the two 
widows gifted her share to her married 
daughter at different dates. Plaintiffs, col- 
laterals of the sixth degree, instituted two 
separate suits at different dates impugning 
the two gifts. The trial Court dismissed both 
the suits. The collaterals appealed to the 
High Court. The two appeals were heard 
together. In the first suit, no oral evidence 
had been led by the parties. In the second 
suit, the collaterals produced sixteen wit. 
nesses, who made bald statements about the 
custom, which were rejected by the subor- 
dinate Judge as worthless, as none of them 
was able to cite a single instance in which 
the collaterals bad succeeded in preference 
to daughters in respect of non. ancestral 
property. The collaterals, however, relied on 
answers to questions 16 and 17 in Wilson s 
Manual. The High Court held (l) that the 
land was not ancestral; (2) that though the 
riwaj-i-am was entitled to an initial pre- 
sumption in favour of its entries dealing with 
this question, on the facts of the case it was 
of limited value. Referring to questions and 
answers 16 and 17 in Wilson’s Manual and 
the general answer as governing all Musal- 
man tribes, it was observed that not a single 
instance where married daughters bad been 
excluded from succession to non-anc^trM 
property had been cited, either in the riwaj- 
i-am or proved at the trial. The judgment 
then refers (p. 282) to three rulings — one of 
1905 (the same as Ex. D-7 above) and two of 


1920, where the answers in Wilson’s Manual 
were not followed. It is further stated 
(p. 310) that there were 
more than twenty cases in which daughters were 
proved to have excluded collaterals fromsuccessioa 
to the property oi their fathers, while there is not a 
single well-ascertained instance of collaterals os 
distantly related as the pUintiSs (sixth-degree) 
succeeding to non-ancestial property in preference to 
daughters of the last male holder. The plaintifls 
had succeeded in proving only three instances of 
succcs&ioD of collaterals to noD-ancestral property, 
bat in all these cases the plaintiffs wero 'near 
kindred'e 


The suit was accordingly dismissed. The 
remarks at the end of the judgment (p. SIO) 
are valuable as showing that on the autho- 
rity of Wilson’s Manual (answers 16 and 17) 
and the admission of both counsel in that 
appeal, the custom discussed in the judgment 
was the same among all the Musalman tribes 
of the Sbabpur district. 15 Lah 73*° (Dalip 
Singh J.), also related to the Awans of tabsil 
Ebusbab, Shahpur district. The contest 
there was between the daughters (defen- 
dants) and collaterals of the fifth degree 
(plaintiffs). The case followed the decision 
in 13 Lah 276.° The judgment goes on to add 
that the twenty instances relied on in the 
judgment in that case were of such a 
character that they would apply to the fifth- 
degree collaterals as much as to the sixth- 
degree, and that out of the three contrary 
instances in that case only one was helpful 
to the plaintiffs. It was held that the pre- 
sumption in the riwaj-i-am bad been rebutted 
and that the daughters succeeded. 

Mt. Jallo V. Mt. Sajjadan, (1983) (Exbi- 
bit D.6-in the present case), related to the 
tribe of Ehokbars (fourth tribe mentioned 
in preface to Wilson’s Manual) of Ka^, 
tabsil Bbalwal, Shahpur district. This is a 
judgment of the District Judge at Sargodba, 
Shahpur district. The contest was between 
a daughter and the sons of another daughter 
as plaintiffs and collaterals of the fifth degree 
as defendants. In addition to the usual de- 
fences. the collaterals pleaded a local custom 
of the Shahpur district under which daugh- 
ters and their sons were excluded even if 
the land was not ancestral. The first Court 
held that the land was not ancestral, that 
defendants were collaterals of the fifth 
degree and daughters were preferential heirs, 
and their suit was decreed. On appeal, the 
District Judge confirmed the findings, and 
stated, as regards the custom of the Shah- 
par district, that the evidence for the eoU 


16. (’34) 21 AIE 1934 Lab 404 : 160 1 0 786 : 15 
Lb 73 : 86 P L R 449, Mt. Bbsg Bhari v. 


UobAiniDftda 


1941 


laterals consisted (i) of entries in tberaveoue 
record ; and ( 2 ) of oral evidence of nine wit- 
nesses, but that not one single instance had 
been cited to prove the preference of col- 
laterals over daughters. He held that if the 
property was ancestral, the collaterals would 
succeed, but that if the property was not 
ancestral, the general custom of the province 
was in favour of the daughters, and that 
the local custom, contrary to the general 
custom, bad not been established, as no 
instance of daughters’ exclusion was proved. 
As for the record of the custom which stated 
(like the relevant answers in Wilson’s 
Manual) that daughters did not obtain any 
share of the father’s property, the learned 
Judge remarked that no distinction was 
made in it between ancestral and non- 
ancestral property and therefore following 
the case in i Lah 2S4,“ he held that the 
operation of the statement must be condned 
to ancestral property. Turning to the facts 
of the case before him, the learned Judge 
held that, od account of the various inst- 
ances proved in the case, the presumption 
raised by the riwaj-i.am in favour of col- 
laterals, so far as succession to non-ancestral 
property was concerned, bad been rebutted. 
The amt was accordingly decreed. The Judge 
relied on the case in 13 Lah 27G» as bein^ 
most important/' 

Exhibit D-S (referred to in the trial 
Court’s judgment in this case) is a decision 
of the Lahore High Court relating to the 
mekans (tribe included in miscellaneous 
^salmans) of the Shahpur district. Plain- 
tiBs there were collaterals of the seventh 
degree as against married daughters. It was 
held that, according to the custom prevail- 
ing amongst the mekans, and the Maho- 
medan land.holders of the Shahpur district 
generaUy, collaterals were excluded by 
married daughters in succession to the non- 

It soDless proprietor. 

Jt was also pointed out that, according to 
answers ic and 17 in Wilson’s Manual, the 

amongst aU the Musal. 

Tiwanas and Sayads, m whose cases there 
were minor variations). It was h«lV?hIf 

were excluded by the dau^ht^rQ 

ae^Mowod : .e4';S’‘S“3'LhWd- 

“'=0™ twe bean ra 

»U from 

, Shahpur district and related 
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have, in some of their decisions relating to 
the Shahpur district, referred also to rul- 
ings from the other districts of the Punjab 
where, owing to the contiguity of the dis- 
tricb or analogous circumstances, a similarity 
of customs was found to have existed, tend- 
ing to prove that, with regard to non-an- 
cestral property, the custom was more or 
less general in the whole province of the 
Punjab that daughters, married or unmar- 
ried, excluded collaterals beyond the fifth 
degree. A few of these decisions which relate 
to the material period of 1005. 103G may be 
usefully noticed here. 

8 Lah 584® (Campbell and Tek Chand JJ.)„ 
was a case of a Kanj Jat of mauza Burewal 
in the Amritsar district. The contest was 
between collaterals of the sixth degree 
(plaintiffs) and the daughters (defendants) 
of a daughter’s son appointed by the widow 
of the owner, under his directions as a son 
to her husband. The subordinate Judge held' 
(and the High Court confirmed) that the 
land was not ancestral and the appointee 
tMk It as his absolute property with a com- 
plete power of disposal over it. and that 
wnsequently, on the latter's death, it would' 
descend to his daughters, and plaintiffs had' 
no right to it ; that the rule of reversion 
mentioned m the riwaj-i.am of the Amrit^r 
district, prepared in isis-iou. stating (like 
the answers in Wilson’s Manual) that the' 
collaterals excluded the daughters even with 
regard to non-ancestral property, had no' 
appliMtion where the property was non- 
ancestral in the bands of the appointee and 
his power of disposal over it was absolute. 
In support of this view, refei-euca was made 
to para. 5S of Eattigan's Digest 

stone J.)’ related to Awans of the village 
Khardar in the district of Jlielum. [So 
^as succeeded by his widow, who- 
made a gfft of a plot of the laud to her> 
daughter. Plaintiffs, brothers and a nephew 
of the owner, brought the suit, imnugnin" 
the alienation. The property was admiledly 

m the nwaj.i.am of the district (similar to 
answer 16 .0 Wilson’s Manual). limiTing the' 
unmarried daughter’s interest until her' 

distinction between self.' 
property or moveable 
JndLTT ^ j .P^^^oPerty. The subordinate 

the daughters 

(the High Court confirmed the deoiaiouh 

that the Si 
^tom of the province favoured the succes 

to ocauimd pmS 
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of her father in preference to collaterals. 
(Reference was made to Bafctigan's Digest, 
para. 23, sub.para. ( 2 ).) The subordinate 
Judge thought that a declaration in the 
riwaj.i.aiD that a married daughter cannot 
inherit even the self-acquired property of 
her father “verges on an absurdity*' ; no 
instances were mentioned in support of it. 
He added that the author of the riwaj-i-am 
bad himself stated in the preface that his 
code 

must not in all cases be regaded as a correct record 
of the customs actually existing and that the more 
intelligent tribesmen who usuaUjact as spokesmen 
on an occasion of this kind sometimes allow their 
opinion as to what customs are expedient to OTer- 
ride their knowledge of the customs as they really 
are. 

The daughter produced evidence of at 
least four instances in her favour, as against 
one contrary instance proved by the coU 
laterals, but the latter related to property 
which was jointly acquired by the deceased 
owner and his brother and went to the col. 
laterals without any contest by the daugb. 
ters. It may be noted that this case was 
treated by Tek Gband J. in 13 Lah 276*^ at 
page 287 (case of Awans of Sbahpur) as of 
particular importance, as the question for 
decision in this ruling was precisely tbe same 
as before him and related to tbe neighbour, 
ing district of Jbelum ; 10 Lah 485^' (Sbadi 
Lai C. J. and Agba Haidar J.), was a case 
of Jats of the Sialkot district. Tbe suit was 
brought by tbe daughter for a declaration 
that after the death of her mother she 
would inherit tbe property. Her claim was 
opposed by the nephew. Tbe land was non. 
ancestral. Tbe trialJudge.upon examination 
of the evidence, came to tbe conclusion that 
among tbe Jats of the Sialkot district, from 
where the original owner bad migrated, the 
daughter is by custom entitled to succeed to 
the self-acquired property of her father in 
preference to his nephew. This finding was 
not challenged before the High Court : 10 
Lah dSO'*' (Broadway and Harrison JJ.), was 
also a case of a Jat in the Sialkot district. 
Tbe contest was between a married daughter 
and her father's brothers. On a reference by 
the Collector, the daughter filed tbe suit for 
tbe usual declaration. Tbe trial Court and 
the High Court both admitted her claim, 
holding that by the custom of the Jats of 
the Sialkot district a married daughter suc- 
ceeds to the self-acquired proper ty of he r 

17. (■29»16 AIB 192^ah 58: 116 IC 189; 10 Lah 
485 : 30 P L R 678, Shabamad v. Mt. Muham- 
mad Bibi. 

18. ('2D) 16 AIR 1929 Lah 465 : 118 I C 393 : 10 
Lah 489 : 30 P L R 618, Said v. Mt. Said Bibi. 


father in preference to collaterals. The uncles 
had relied on a riwaj-i-am of the Sialkot 
district (similar to answer 16 in Wilson’s 
Manual) stating that married daughters did 
not inherit in the presence of collaterals. 
The High Court observed that a presump, 
tion of correctness attached to such an entry, 
but in the case before it the entry was quali. 
fied by the following remarks : 

This is the general rule, but, under tbe influence 
of judicial decisions, some people assert thatdaugh- 
ters succeed in preference to collaterals of the fifth 
ormore remote degree. Mughals assert that agnates 
of the fourth degree are excluded bj the daughters. 

The Judges gave effect to this qualifica- 
tion on finding that eight instances were 
cited in the riwaj-i-am in which daughters 
inherited to the exclusion of coUatei^ of 
varying degrees, and that in tbe case itself 
two more contested instances were proved 
in the daughter's favour. The case, 10 Lab 
485,*^ was relied upon as affording strong 
evidence in support of the qualification of 
the custom set out in tbe riwaj-i.am;ldLah 
404^ (Addison and Hilton JJ.), related to 
Mahomedan Bajputs of Panipat, Karnal dis- 
trict. The contest was between collaterals of 
tbe sixth-degree (plaintiffs) and a daughter 
(defendauti) and widow (defendant 2). There 
was a will by the owner in favour of the 
daughter. The suit was for a declaration 
that tbe will was of no effect against rever- 
sionary rights, as the property was ancestral 
and there was a general custom excluding 
daughters and also a special custom of the 
Bajputs of Panipat that daughters married 
outside Panipat did not inherit. The sub- 
ordinate Judge dismissed the suit, bolding 
that tbe will was genuine and valid, the 


operty was non-ancestral and there was a 
neral custom preferring daughters to col- 
iierals, and that the special custom pleaded 
IS neither ancient nor reasonable. The 
igh Court held that the property was not 
icestral and that plaintiffs bad not proved 
at the general custom favoured sixtb- 
igree collaterals even if the property was 
icestral. Tbe plaintiffs had relied upon a 
waj-i-am of Panipat of 1880, stating that 
laughters succeed provided they be mar- 
3 d in Panipat proper and are alive.” This 
evaj-i-am was supported by one instance 
oved in the case. Notwithstanding this, 
e High Court, following its previous deci- 
3ns in 1 Lab 284*® and 7 Lah 124,*® Umited 
e operation of the riwaj-i-am to ancestral 
operty as no mention of self-acquired 
•operty was made in it. 

K (-26) IS AIR 1926 I^h MO: 95 10 33L 7 Uh 
24 ; 27 P L R 154, Sham Das Mt. Moolo Bal. 
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The High Court proceeded to observe 
that assuming that the property was ances- 
tral, the daughter was unmarried at her 
fither’s death when succession opened out 
and the property having vested in her, her 
subsequent marriage would not divest it. It 
is interesting to compare the lasb-mentioned 
principle with answer 16 in Wilson's Manual, 
which states that unmarried daughters sue- 
ceed to their father's estate but that on their 
marriage it reverts to the agnates ; AIR 1936 
lah 339-° (Tek Cband and Skemp JJ.), re- 
lated to Kalon Jats of the Sialkot district. 
The contest was between brother’s son's 
sons (plaintiffs) and daughter (defendant). 
After the death of the owner and his widow, 
the Collector ordered mutation in favour 
of the daughter. The brother's son's sons 
broQgbt the usual suit against the daughter, 
claiming, inter alia, that according to the 
custom prevailing in the tribe, collaterals suc- 
ceeded to self-acQuu'ed property to the ex- 
clusion of daughters. The subordinate Judge 
found against plaintiffs on all points and 
dismissed the suit. The High Court held 
that the daughter was legitimate and there- 
fore bad a right to succeed in preference to 
the brother’s son’s sons. The collaterals had 
relied upon a riwaj-i-am of the Sialkot dis- 
trict of 1916, with reference to which the 
High Court observed that, though the initial 
presumption must be in favour of its cor- 
rectness, the lower Court had rightly held, 
after careful examination of the evidence on 
the record and also the previous decisions, 
that the daughters had succeeded in dis- 
placing the presumption. It is signiffcant 
that the High Court proceeded to add that 
counsel appearing for the colkterals 
WDcaded that there were several instaoces of 
daughters excluding collaterals in soccessioo to 
Don-ancestral property of their bodIoss fathers, 
while there was not even one instance in support 
of the answers as recorded. This entry in the 
liwaj-l.aiQ has been examined in several cases by 
this Conit and in every one of them it has been 
found that it was not in accord with the actual 
prevailing custom. 


Reliance was placed, among other rulini 
on 10 Lah 486'^ and lO Lab 489.'* It is int 
resting to compare the last ruling wii 
another case reported in the same volum 

(Addison and Abd 
•t^id JJ.) This case related to a Dillu J 
? • T® of Godha in the Sialkot di 
tnot. The contest was between collatera 
of the nth degree (far remoter than ai 
collaterals concerned in any of the previot 


Lah 985 ; 88 P L B 609, Mahi v. Mt. BsrknU 


decisions) as plaintiffs and a married daugh- 
ter (donee from the widow) and her bus- 
band (donee from her) as defendants. The 
trial Court dismissed the suit, holding that 
the plaintiffs were very remote collaterals, 
that the land was not ancestral and that 
under the custom the daughter was entitled 
to succeed. It is to be noted that no evi- 
dence was produced by either party on the 
question of custom and the subordinate 
Judge decided the issue on the basis of the 
general enstom of the province as made out 
in the previous decisions of the Lahore High 
Court (cited above) dealing with the differ- 
ent tribes in the Sialkot and other districts. 
The High Court reversed the decision and 
decided in favour of the plaintiffs, relying 
entirely on the riwaj-i-ams of 1S65, 1895 and 
1016, holding that these riwaj-i-ams had re- 
mained unchanged during all these years 
and were clearly to the effect that married 
daughters did not inherit in the presence of 
collaterals "in any case,” and, as they were 
not rebutted by the contrary evidence in 
the case, the riwaj-i-ams must be given 
effect to. It is clear that this case is an 
extreme instance where collaterals of the 
nth degree succeeded. It ignores the pre- 
vious decisions, and some of them (cited 
above) from the same district of Sialkot, 
where collaterals of a much nearer degree, 
like nephews were excluded by the daugh- 
ters with reference to self-acquired pro- 
perty. The decision likewise fails to take 
note of the interpretation adopted in several 
of the previous decisions that where a riwaj- 
i-am makes no distinction between ances- 
tral and self-acquired property and states, 
as a wide generalization, that daughters do 
not succeed in any case, it must be limited 
to anwstral property. It is to be noted that 
in this case, as in 6 Lah S5G,'* there was not 
a single instance adduced to rebut the pre- 
sumption created in favour of the collaterals 
by the riwaj-i-am. It is on this ground that 
Bbide J. in his differing judgment in 18 Lah 
594^ at p. 605 rightly describes this case as 
of an exceptional character. 

It now remains to insider the Full 
Bench case in 18 Lah 594‘ (differing judg- 
ments of Coldstream and Bhide JJ. and 
Full Bench deoision of Young C. J., Monroe 
and Din Mohammad JJ.) As the High 
Court in the present case has treated this 
r^ng as an authority for ignoring the pre- 
vious judicial decisions, it is necessary to 
ex^ine closely the facts and effect of this 
^ng. The case related to the Jats of 
Daska tahsil in Sialkot district. The contest 
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^as between a married daughter (plaintiff) presumption. In such a case thA ' ! 
and coUaterals of the fourth degree (defen- the decision arises from the fac^notthat t 

the land^^be^nf"^ 1 ^ '^trankaction by! 

he land being non-ancestral the custom which the custom in question was “recos 

favoured the daughter s preferential right, nized. etc., etc.” but that it contains on it 

DttLi?t"jTdee'"Th?c®tf ^ instances re- 

fhA TTi«h ^ appeal^ to lating to the relevant custom. To ignore 

T?- ?‘^“‘ssed such judicial decisions merely on the^basis 

the suit. It 13 to be noted that neither party of the riwaj-i-am would add greatly to^e 
had proved any specific instances in the perplexities and difficulties tf proving a 
case, so there was no rebutting evidence custom. ® 

against the presumption raised in favour of Their Lordships are not convinced that 
the collaterals by the answers in the nwaj. Young C. J.’s reference to the En«Ush rule 
i.am relating to the district. The only stated in BUckstone’s Commentaries that 
tnaterial question was whether previous de- “a custom, in order that it may be le-’al and 
cisionsoftheLahoreHighCourtofacharac. binding, must have been used so long that 
ter contrary to the custom recorded in the the memory of man runneth not to the 
riwaj.i.am would be sufficient evidence to contrary” was either apposite or useful 
rebut the presumption. None of the earlier when applied to Indian conditions. It is un-’ 
decisions, for instance, those cited above, nor doubted that a custom observed in a parti, 
even those relating to the Jats in the Sialkot colar district derives its force from the fact 
district, werenoticedin the FuUBenchjudg. that it has, from long usage, obtained in 
ment, which referred only to two previous that district, the force of law. It must be 
decisions : one of 1922, which Young C. J. ancient; but it is not of the essence of this 
^ho delivered the judgment of the Full rule that its antiquity must in every case be 
Bench) thought was based on a wrong view carried back to a period beyond the memory 
of the law ; and the other of 1928, which of man— still less that it is ancient in the 
was held to be too recent to prove a cus- English technical sense. It will depend upon 
tom. The riwaj'i.am relevant to the suit, the circumstances of each case what anti- 
wbich was noticed and commented on in qoity must be established before the cus- 
some of the earlier decisions cited above, tom can be accepted. What is necessary to 
was clear so far as it went, but its quali* be proved is that the usage has been acted 
hcations were not given effect to as was upon in practice for such a long penod and 
done in some of the earlier decisions. There with such invariability as to show that it has, 
was a difference of opinion between Cold- by common consent, been submitted to as 
stream and Bbide JJ., and on a reference the established governing rule of the parti* 
to the Full Bench, the reasoning adopted by cutar district. Having regard to tbecircum-^ 
the former Judge was virtually approved, stances under which local customs have 
but several vital considerations urged by arisen and do arise in India, both with re* 
Bbide J. in his differing judgment do not ference to Aluslims and Hindus, and the 
appear to have received adequate considera* ease and frequency with which people mig* 
tion in tbe Full Bench judgment. rate from one district or province to another, 

If tbe Full Bench decision is intended to it would, in their Lordships' opinion, create 


lay down the rule that a riwaj.i.am, being great perplesity in tbe already uncertain 
presumptive evidence, cannot be over.ridden character of customary law to require that, 
by recent instances, either in tbe form of in every case, tbe antiquity of a custom 
specific cases proved at tbe trial or tbedeci* must be carried back to a period which is 
sions of the law Courts, their Lordships beyond the memory of man. Insistence 
have little comment to make on it. The upon such proof would also involve a com* 
case cannot, however, be treated as an plete ignoring of the caution, which was ufe- 
^authority for the view that judicial deci* tered in a judgment of this Board in 46 I A 
^sioDs, even if they are not of recent date, 10^^ at p. 14, where their Lordships ^verted 
jcannot be treated as evidence against the to the difficulty of applying the strict rules 
statements in the riwajri-am. A judicial de- that govern the establishment of custom in 
,cision, though of comparatively recent date, this country to circumstances which find no 

may contain, on its records, evidence of 21. (»17) 4 AIK 1917 PC 181 : 43 10 806: 45 Cal 
specific instances, which are of sufficient 450 ; 45 1 A 10:12 SLR104 (PC),Abdu) Hu&sein 
antiquity to be of value in rebutting tbe Khan v. Bibi Sooa Dero. 
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jaQalogy here." Likewise, their Lordships do 
□ot find themselves iu agreement with the 
view of the Full Bench that the effect of the 
statements in the riwaj-i-am was not weak, 
ened by the fact that women bad no oppor. 
tunity of being consulted by the ofEcer 
compiling the customary law or by the fact 
that the custom recorded was not in confor- 
mity with the general customary law. The 
presumption enjoyed by the riwaj-i-am was, 
in their Lordships' opinion, weakened to 
the extent of both these considerations, 
though the degree of the weakening would 
depend upon the facts of each case. Their 
Lordships prefer, in this behalf, the obser- 
vatioDs of the Punjab Judges, cited in a pre. 
vioug part of this judgment, which are of a 
contrary character. 


Whatever value the Full Bench decision 
might have with reference to the customs 
of the Sialkot district, the High Court in the 
present case was in error in accepting it as 
an authority for excluding from considera- 
tion the several instances, both judicial and 
otherwise, which were proved in this case 
with reference to the customs of the Shah- 
pur district. By no straining of language 
could these decisions be described as recent. 
They commence from 1905.06 and range over 
a period of nearly thirty years. In many of 
these decisions the claimants in the position 
of the daughters proved specific instances 
of their superseding collaterals ot varying 
degrees of remoteness, sometimes even 
nephews, with reference to non-ancestral 
property. The case in A I R 1936 Lab 403,“ 
on which the Full Bench judgment relied, 
was as shown above, of an exceptional cha-' 
racter and could hardly be regarded as in- 
dioating any rule of custom of general 
application as against numerous instances of 
a MDtrary character. Besides, both parties 
had led. m the present case, evidence of 
specific instances which had received care. 

in the judgment of the 
subordinate Judge. The High Court virtu- 

evidence on the basis 
of the PuU Bench judgment. Their Lord- 
ships have examined this evidence and they 

‘i*® ’‘®^ of the subordinate Judge 
that the evidence produced by the daughters 
wsA of a more convincing character. 

For the reasons indicated in this judg.' 
ment, their lordships are of opinion that 

position was that, the pro. 

onus 

on the plaintiffs to prove that the gone, 
ral custom in favour ot the daughters' sue 
ce^lon Uen varied by aspSaUustom 


enabling the plaintiffs to exclude the 
daughters and that the plaintiffs have not 
discharged this onus. Their Lordships would; 
add that even if it be held that the answers 
in Wilson's Manual raised an initial pre- 
sumption against the daughters, having re- 
gard to the considerations mentioned in this 
judgment, it was a weak presumption, which 
has been sufificiently discharged by the avi. 
dence adduced in the case. Their Lordships 
will accordingly humbly advise His Majesty 
that the appeal be allowed, that the decree 
of the High Court be reversed and that of 
the subordinate Judge restored. The respon. 
dents will pay the appellants’ costs in the 
High Court and before this Board. 

K.S./R.E. Appeal allowed. 

Solicitors for Appellant— ffy. S. L. Polak A Co. 

Respoodeot Ex parte. 
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30th October 1940 

Lord Atkin, Lord Thankerton and 
Sir George Rankin 

Privy Council Appeal No. 7 of 1939; Bengal 
Appeals Nos. 2 to 6 of 1937. 


Sri Sri Iswar Ram Chandra Bigraha 
Thakur and another — Appellants 

v. 

Berigal Duars Bank Ltd.— Respondents. 

Hindu law—Religious endowment— De facto 
shebait of idol whether can sue on behalf of idol 
to set aside permanent leases granted by heredi- 
tary shebait (Quare). 

Whetter a de facto shebait ot a private idol can 
maintain a suit on behalf of idol to set aside per- 
manent leases grunted by hereditary shebait. 

[Their Lordehipt did not consider the point im 
the pleadings were silent on the matter.) 

Sir Thomas Strangman and 0, Bagram — 

W. Wallach — lor Beepondents. ***' ^PP^hants. 


Lord Thankerton.— The appellant, Pra. 
sanna Deb Raikat, sues for himself and as 
shebait for an Idol, Sri Sri Iswar Ram 
Chftndra Bigr&ba, who is bhuB ia name a 
plaintiff and appellant, in the five suits 
which are the subject of the five oonsoU. 
dated appeals against a judgment and five 
decrees of the High Court of Judicature at 
Port William in Bengal, dated I6bh June 
1936, which affirmed a judgment and five 
decrees of the subordinate Judge of Jalpai- 
guri, dated 23rd December 1932, dUmis^g 
the five suits with costs. In three of the 
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suits Prasanna Deb Raikat, ^ho may be 
referred to as the appellant, seeks to set aside 
permanent leases at fixed rents granted by 

Sitaram Bairagi, whom the appellant in 

view of the 6ndings of the Courts below 

does not now dispute to have been heredi- 
tary shebait of the Idol. In the other two 
suits the appellant seeks ejectment of tem- 
porary tenants, on whom notice to quit has 
been served. 

The appellant’s original grounds of suit 
were that the Idol bad been installed by an 
ancestor of his. who had endowed it with 
property which included the lands in suit, 
and had placed a priest in charge of the Idol 
and the property, but that the ancestor re- 
tained control and that there was no heredi- 
tary right of succession in the priests. It 
was stated that Sitaram had succeeded his 
father as priest, but that, about 1683, the 
Eajab, being dissatisfied with Sitaram, bad 
removed him and bad appointed Budbu, 
Sitaram’s stepmother, in his place: that, in 
1909, on Budhu’s death, while the estate 
was under the Court of Wards Sitaram had 
got back into possession and had subse- 
quently created these five tenancies; that 
on Sitaram’s death in 1925, he bad been 
succeeded by bis son, Ehagendra, who had 
executed a deed of surrender of the Idol 
and the property to the appellant on IStb 
November 1925, and that the appellant had 
removed the idol to his own bouse and bad 
given the notices to quit aud had filed the 
five suits at various dates in 1929 and 1980. 
As regards the property in suit, the appel- 
lant claimed that it was debuttar property 
of the Idol and that, as shebait, be was en- 
titled to recover possession and, if it was not 
debuttar property, that it belonged to the 
appellant personally. At the hearing before 
this Board, mainly by reason of the facts 
concurrently found by the Courts below, 
the appellant bad to concede that the Idol 
was installed by one of Sitaram’s ancestors 
and that Sitaram and his ancestors were 
ebebaits of the Idol; that an ancestor of the 


shebait of the idol, and he relied on twol 
decisions of this Board : CO i a 124 ' and ei 
1 A 47.- This ground is not raised in the 
appellant's pleadings, and was submitted 
for the first time in the High Court. The 
High Court distinguished these cases on the 
ground that they related to the mohantship 
of a math and not to a shebaitship of an 
endowment, and on the facts of the cases, 
and pointed out that the plaints were not 
based on the appellant’s possession as de 
facto shebait. They rejected the conten- 
tion. While distinction may well be drawn 
between the case of a math and that 01 a 
private Idol their Lordships find it unneces- 
sary to consider the question in these ap- 
peals, for not only are the pleadings silent 
on the matter, but the appellant had also 
to admit that there was no evidence of bis 
having in fact acted in management of the 
Idol's property, as, for instance, by the col- 
lection of rents. This contention accordingly 
fails. Their Lordships will therefore humbly 
advise Eis Majesty that the judgment and 
decrees of the High Court should be afQrmed 
and that the consolidated appeals should be 
dismissed with costs. 

D.S./r.E. Appeals dismissed. 

Solicitors for Appellants — T. L. Tl'itson d Co. 

Solicitors (or Respondents — 

Douglas Grant d Dold. 

1. (-83) 20 AIR 1933 P 0 76 : 142 I 0 214 : 12 
Pat 261 : 60 I A 124 {P C), Ram Cbaran Dns r. 
Nsurangi Lai. 

2. (’36) 22 A I R 1935 P C 44 : 163 I 0 1100 : 67 
All 159 : 62 I A 47 (P C), Mabadeo Prasad Singh 
V. Katia Bhartbi. 

A. I. R. 1941 Privy Coaooil 34 

(From Lahore) 

2nd December 1940 

Lord Atkin, Lord Thankerton and 
Sir George Bankin 

Privy Council Appeal No. 97 of 1938. 

Malik Mohammad Ikhtiar and others 

— Appellants 


appellant, who bad endowed the Idol with 
the property, had imposed no conditions as 
to its management or os to the appointment 
of shebaits, at the time of the endowment; 
and that the so-called deed of surrender by 
Khagendra was a nullity and that the appel- 
lant was not the shebait of the Idol. 

In these circumstances the appellant was 
jdriven to find some ground to justify his 
jinsistence in these suits on behalf of the 
,Idol and he accordingly sought to maintain 
.that he was entitled to insist as de facto 


V • 

Eimtu Bam and others — Respondents. 

Sind-Sagar Doab Colonization Act (1 of 1902), 
, 3 __Agreeinents under Act with village pro- 
rietors for surrender of lands on sj**}**®^ 
trms recorded in wajibularz of 1902 and 
cheme of Act abandoned and Act repealed m 

J29 Repeal of Act held did not render agree- 

jents invalid by reason of S. 4, Punjab 
lauses Act, so as to revive proprietors ngnx 
urine interim period to reclaim " 

lents recorded in wajlbularz held operatefl 
idependently of Act and were binding on pro- 
ricters during period of transition and pre- 
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eluded them from reclaiming shamilat lands 
during that period. 

The agreements under the Slnd-Sagar Doab 
CoIonir4ktioD Act entered into with the village pro* 
prictora for surrender of the lands on the statutory 
terms were recorded In the wajiUularz of two settle* 
ments of 1902 and 1925, The scheme of the Act 
was dnallj abandoned and the Act was ropealed in 
1920. The proprietor claimed to be Adaa Malik 
of shamilat lands reclaimed by him during the 
interim period : 

Held that under S. 4» Punjab Genorat Clauses 
Act tbe repeal of the Sind^Sagar DoabColonizatiou 
Act did not render tbe agreements with the pro* 
prietors thereunder invalid so as to revive the pro* 
prietors* right during the interim period to reclaim 
shamilat lands. [P 35 C 2] 

Held further that apart altogether from tbe 
effect of repeal the agreements recorded in the 
wajibularz operated indepeodentlj of the Act and 
expressly determined the rights of the parties dur- 
ing a known period of transition. The parties 
therefore were bound by the agreements and were 
precluded from reclaiming shamilat lands during 
the interim period : 38 P L R 133, Foil. 

[P 35 C 2; P 3C C 1) 

R. Rit$on — for Appellants. 

RespondenU Ex parle. 


Lord Atkin* — These are coosolidatec 
appeals from the High Court of Judicatun 
at Lahore ^vbo affirmed a decree of th^ 
senior subordinate Judge at Miao\vali dis 
missing tbe suit of tbe plaintiffs so far as 
the present dispute is concerned. The plain 
tiffs are some of the proprietors in variouj 
villages in the Mianwali District. Acoordinf 
to tbe rwpective village wajibularz preparec 
at the time of the first settlement in 1818 « 
proprietor had the right under certain con. 
ditions to reclaim the Shamilat (wasteland! 
of the village and become Adna Maliks oi 
the land. The plaintiffs claim that in the 
fast 30 years they have reclaimed such land 
m their respective villages and are entitled 
to the rights stated in the relevant wan. 
pularz. But the original position as defined 
in 1878 was altered in consequence of a 
scheme of the Government of the Punjab tc 
make a canal in the Sind.Sagar Doab fox 
the purpose of irrigating tracts in that dis- 
tnot. In furtheranceof tbe scheme the Sind- 
^ar Doab Colomzation Act was passed in 
iTO. Amongstofeher provisions it empowered 
the Government to make agreements be. 

condifcinn th ^ Government on 

Lnd Xl in tbe improved 

to tak« eurrendeta however were only 
to take efifect on and from the date on which 

^ proposed canal should 

««>iv 0 d the 

be Lieutenant-Governor, agree- 


ments wore entered into by the proprietors 
of all the lands in the villages in question 
for the surrender of tbe lands on the statu- 
tory terms. The agreement contained the 
term that from the date of the agreement 
up to the date of the surrender no one should 
notwithstanding any law or custom to the 
contrary acquire or be considered entitled to 
either proprietary or occupancy tenancy 
rights in the said lands. So far the agree- 
meat was with the Government but at the 
second regular settlement in 1002 the waji- 
bularz in each case records the agreement 
between the villagers in this form : 

Wa the proprietors of tbe village have signed tbe 
agreement under the Sind-Sagai Doab Act of 1902 
.... No one can acquire proprietary rights in the 
village Shamilat till then. 

The same agreement is recorded in the 
wajibularz prepared at the third regular 
settlement in 1926. No one disputes that all 
tbe parties were bound at the time by the 
agreements so recorded in the respective 
wajibularz, whose function in the Punjab at 
least is amongst other things to record vil- 
lage agreements of the kind. The project of 
the canal however was never carried into 
effect. The excavation was never begun: and 
in 1929 when the scheme had been finally 
abandoned the Sind.Sagar Act of 1902 was 
rei»aled (Act vi of 1929). The plaintiffs 
claim that by reason of the repeal the rights 
as in 1878 revived and must be taken never 
to have been affected. They had in fact 
during the interim period been engaged in 
reclaiming waste lands, and they now seek 
to enjoy the rights to become proprietors of 
the lands so reeJaimed as though the various 
agreements had not been made. Tbe Act, it 
is said, once repealed, is to be taken never 
to have been passed. One sufficient answer 
to this contention is that the effect of repeal 
is now determined in the Punjab by the 
Punjab General Clauses Act, 1S9S, s. i, which 
provides that unless a different intention 
appears repeal shall not (b) affect the previ- 
ous operation of any enactment so repealed 
or anything duly done or suffered thera- 
under, or (c) affect any right, privilege, 
obligation or liability acquired, accrued or 
meurred under any enactment so repealed. 
But apart altogether from the effect of re- 
peal the agreements recorded in tbe second 
and third wajibularz operate independently 
of the Act. They expressly determine the 
rights of the parties during a known period 
of transition. Until tbe surrender under 
the Government agreement the parties agree 
that the ordinary rights are nob to operate. 
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The plaintiffs must be held to their agree- 
ment: a result which is the more clearly 
just be&mse as pointed out by the Courts in 
India the other proprietors acting on their 
agreement have lost rights of preventing the 
plaintiff s from acquiring the rights over the 
land they now claim. 

Their Lordships find themselves in agree- 
ment with the reasons given by the suh- 
ordinate Judge in these cases, and by the 
High Court in their judgment in a previous 
case in 38 P L R 133,* which was prononnced 
on a similar claim and which they followed 
in the present case. Their Lordships will 
humbly advise His Majesty that these ap- 
peals be dismissed. The respondents enter^ 
an appearance, hut did not lodge a printed 
case, nor were they represented at the hear- 
ing. The appellants must pay such costs as 
the respondents have properly incurred. 

G.N./R.K. Appeals dismissed. 

Solicitors for Appellants — 

Douglas, Grant and DoXd, 
Respondents Ex parte. 

1. (’35) 163 1 C 664 : 38 P L R 13S, Ahmad Khan 
T, Jiirana Bam. 

^ A. I. R. 1941 Privy Council 36 

(From Paina) 

2nd December 1940 

Lord Atkin, Lord Thankerton and 
Sir George Rankin 

Privy Council Appeal 72 ol 1939; Appeal 
No. 21 o( 1938. 

Jagadamba Lean Co. Ltd, — Appellants 

V. 

Raja Shiha Prasad Singh and others 

— Respondents. 

* Lessor and lessee — Lessee mortgaging lease* 
bold interest ^ Mortgagee is not liable for bur* 
dens of lease by reason of privity ol estate or 
contract whether or not he enters into possession. 

Since in the case of a mortgage a legal interest 
remains in the mortgagor, the interest taken by the 
mortgagee of leasehold interests is not an absolute 
interest and is not such as to render him liable for 
the burdens of the lease by reason of privity of 
estate or contract between him and the lessor. Nor 
can privity of estate result from his entry into 
possession. Since the lessee retains part of his 
original interest in the term the mortgagee cannot 
be liable to the lessor for the whole of the rent 
and covenants and cannot without appointment be 
liable for any part thereof whether or not be enters 
into possession. The transferee of a partial interest 
In the term cannot be taken to have promised the 
lessor any part of the burdens of the lessee : A 1 R 
1939 P C 14, Rel. on ; (1819) 1 Br & B 238. Ref. 

[P 37 C 2; P 38 C 1] 

J, M. Pringle for Appellants. 

C, S, RewcasUe and R. K. Handoo ^ 

for Respondents. 


V. Shiba Prasad (Sir G. Ra7ikin) A. I. Bi 

Sip George Rankin, — The controversy 
in this case has reference to 650 bighas of 
coal land in mouza Jinagara in the district 
of ilanbhum in Bihar. In these, the appeL 
lanta, the Jagadamba Loan Co., Ltd., are 
mortgagees of certain leasehold interests 
which were granted by the Jharia Raj as 
zemindar to one Charles Smith upon the 
terms of two kabulyats dated 24th April 
1907. By one of these instruments Charles 
Smith took settlement of the surface rights 
for 909 years at an annual rent of Rs. C50: 
by the other the sub-soil rights were settled 
with him for the same period upon certain 
terms as to payment of royalty which need 
not here be set out. The rent for the surface 
rights was secured by a provision that 
the leasehold land remains wholly hypothecated 
for the amount of rent and the amount of rent 
will be treated as the first charge. 

As regards the sub.soil rights the provi- 
sion was 

that for the amount of royalty the leasehold land 
and the macbineiies remain wholly hypothecated. 
If I make default in payment of the amount of 
royalty you will be competent to realise the same 
by selling the leasehold land. 

The appellants' mortgage is dated 4tb 
February 1920. It was executed by the les- 
see Charles Smith. It recited that several 
sub-leases had in the meantime been gran- 
ted by him one being in favour of the 
Jinagara Coal Co., Ltd. It provided that the 
appellants should from time to time make 
advances upon a cash credit loan account and 
that Charles Smith the mortgagor should 
repay the same with certain interest on 4tb 
February 1923. Subject to a proviso for re- 
demption it conveyed to the appellants all 
the estate and interest of the mortgagor in- 
cluding his right to rent and royalties from 
sub- leases. The mortgagor covenanted that 
during the subsistence of the security be 
would pay all rents, royalties, taxes, etc., and 
observe tbe covenants of the head leases. In 
case of the mortgagor's default in payment 
of tbe principal and interest wbeu due tbe 
appellants were to be entitled to enter into 
possession of the mortgaged premises and 
receive tbe rents, issues and profits thereof, 
and in case of the mortgagor's default in 
payment of the rents, royalties or taxes due 
in respect of the lands tbe appellants were 
to be at liberty to enter into possession with- 
out being accountable as a mortgagee in 
possession. It is agreed that the appellants 
eventually collected certain rents and pro- 
fits from sub-lessees of Charles Smith and 
in this sense entered into possession ; but 
the dates and other particulars of the appol- 
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lants’ action do not appear from the record 
submitted to the Board. It is not suggested 
that the appellants at any time paid rent to 
the Jbaria Haj in respect of the leasehold 
interests in mortgage to them. 

The suit out of which this appeal arises 
was brought in the Court of the subordi- 
Date Judge at Dbanbad on 20th April 1926. 
It was brought on behalf of the Baj as lessor 
against Charles Smith (defendant l) as lessee 
and certain other parties are sub-lessees. 
The appellants were not originally implea- 
ded: they were added as parties on 4tb 
January 1929, but took no steps to contest 
tbe suit until after it had resulted in a sale 
as hereafter mentioned. The plaint claimed 
large sums as due to the Raj for rent and 
royalty in arrear in respect of tbe C30 bigbas, 
prayed that an account of tbe raisings of 
coal should be had to ascertain tbe sums due 
for royalty, claimed that the arrears were a 
first charge on tbe leasehold properties, and 
asked for enforcement of the charge by sale. 
Certain accounts having been taken as direc- 
ted by tbe trial Judge on I4th June 1929, a 
preliminary decree for sale was made on Otb 
December 1929, and a final decree on SOth 
August 1930. The sale took place on 25th 
June 1931. After setting off tbe sale proceeds 
against tbe amount due to tbe Raj, a large 
sum remained due and onpaid, and on 23rd 
June 1984, application was made on behalf of 
the Raj under o. 34, R. C, Civil P. C., for a 
personal decree for the deficiency against 
the estate of Charles Smith the lessee (who 
had died pending suit), against one of his 
sub-lessees, and against tbe appellants. The 
deficiency was said to amount to a lac of 
rupees. 


This claim was resisted by tbe appellants 
who lodged an objection dated 28th July 
1934, maintaining that between themselves 
and the Raj as lessors there was neither 
pnvity of contract nor of estate. The learn- 
edsujwrdinate Judge on 6th December 1994 , 
upheld the objection and refused to make a 
personal decree against the appellants, bub 
on apped the High Court at Patna (Terrell 
C. J., and Fazl AU J.) reversed his decision 
and passed a decree on I8th February 1938, 
apsDst the appeUants for the sums due to 
he Baj for rent and royalties in respect of 
the SIX years before suit. Prom this decree 

brought to His 
^esty in Connca. The appellants, as a 
nw ground of objection in addition to those 
gwiously insist^ on. have relied upon the 

«g«ed to exclude 
from the sale the interest of certain sub- 


lessees, and say that in any case the pro- 
perty which was included in tbe decree for 
sale was neither "the mortgaged property 
nor a sufficient part thereof" within tbe 
meaning of R. 6 (3) of O. 34. Whether upon 
this new ground the appellants could resist 
a personal decree for the deficiency under 
R. G of that order, is however a question 
which their Lordships do not find it neces- 
sary to discuss or decide. 

Since the decision of the High Court in 
this case, the position of a mortgagee of 
leaseholds has been considered by the Board 
in 66 1 A 50.^ It was there held that in India 


even in the case of an English mortgage a 
legal interest remains in tbe mortgagor: 
hence the interest taken by tbe mortgagee 
is not an absolute interest and is not such 
as to render him liable for the burdens of 
tbe lease by reason of privity of estate. In 
that case however tbe mortgagees bad not, 
entered into possession of the properties 
mortgaged. In tbe present case no question 
arises of novation by reason of tbe appel- 
lants having paid rent to tbe Raj or other- 
wise. Their Lordships have however to 
consider whether the appellants have be- 
come liable for the rents and royalties by 
reason of tbeir entry into possession of the 
mortgaged property. Tbsy are not of opi- 
nioD that privity of estate can result from 
entry into possession in tbe cose of a person 
who has taken a transfer from tbe lessee of 
an interest which is not the whole interest 
in the term. Tbe High Court were of opi- 
nion that the appellants were liable by rea- 
son of privity of contract and in support of 
this view cited Dallas C. J., in ( 1819 ) i Br & 
B 298* at p. 26.8 : 

And, even as to privity of coukract, there is such 
pnvity also, for the contract of the lessor is with 
the lessee and his assigns, and the defendants here 
are the assigns of the lessee : it is therefore a con- 
tract between the lessor and tbe assignee that 
18 . in this case, between the plnintifl and the 
defendants. 

Before relying upon this dictum it would 
be necessary to enquire whether the prin- 
ciple which it expresses has been accepted 
in the law of England and how it consists 
with the doctrine, generally accepted, that 
fcho U8sigQ66 8 li{ibili(;y to tho lossor can bo 
bronght to an end by his assigning the pre- 
mises oyer to another. But in their Lord- 
ships view the principle of the decision in 
CG 1 A 50 is in consistent with there being 

26 A I R 1939 P O 14: 179 I 0 828: I L R 
(1^9) 1 Cal 283 ; I L R (1939) Kur P 0 78 : 66 
2 ^ Oharan. 

^ ® ® 21 W B 686. 

NYiJlidiQ8 V, Bo9ftDqnot« ' 
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privity of contract between the lessor and 
the mortgagee in respect of the rent and 
lessee’s covenants. If the lessee retains part 
of his original interest in the term the mort. 
gagee cannot be liable to the lessor for the 
whole of the rent and covenants; and can- 
not without apportionment be liable for any 
part thereof, whether or not he enters into 
possession. The transferee of a partial in- 
terest in the term cannot be taken to have 
promised the lessor to discharge any part of 
the burdens of the lessee. It would be some- 
what remarkable if the lease in GG i A 50* 
was not thought to be one in which “the 
contract is with the lessee and bis assigns;" 
yet no suggestion is to be discovered to the 
effect that the mortgagees were liable by 
privity of contract. Their Lordships are of 
opinion that the principle of that decision 
is equally inconsistent with privity of con- 
tract as with privity of estate as a ground 
of claim against the mortgagee of leaseholds 
in such a case as the present. They will hum- 
bly advise His Majesty that this appeal be 
allowed, the decree of the High Court dated 
18th February 1038, set aside and that of the 
subordinate Judge dated Gth December 1934, 
restored. Bespondent i will pay the appel- 
lants’ costs in tlie High Court and of this 
appeal. 

G.N./r.K. Appeal allowed. 

Solicitors for Appellant— J/y. S. L. Polaf: A Co. 

Solicitors for Respondents — 

Douglas Grant A Dold. 
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(From Allahabad .* A. I. F. 1036 
All 301 F.B.) 

4th December 1940 

Lord Atkin, Lord Thankerton 
and Sir George Rankin 

Privy CouDcil Appeal No. C4 o( 1930; Allahabad 
Appeal No. S7 of 1936. 

Maharani Hemanta Eumari Debt ajid 
others — Appellants 

V. 

Gauri Shankar Tewari and others — 

Bespondents. 

* (a) Hindu law ^ Religious Endowment ^ 
Bathing ghat at Benares — Dedication may be 
complete or partial. 

A bathiDg ghat OD the backs of the Ganges at 
Beoares is a subject-matter to be considered upon 
the principles of the Hindu law. If dedicated to 
such a purpose, laud or other property would to 
dedicated to an object both religious and of public 
utility, just as much as is a dharamsala or a math, 


notwithstanding that it be not dedicated to an? 
particular deity. But it cannot from this coosidera. 
tion to at once concluded that in any particular 
case there has been a dedication in the full sense of 
the Hindu law which involves the complete cesa- 
tion of ownership on the part of the founder and 
the vesting of the property in the religious institu. 
tion or object. There may or may not be some pre- 
sumption arising in respect of this from particular 
circumstances of a given case, but, in the absence 
of a formal and express endowment evidenced by 
deed or declaration, the character of the dedication 
can only to determined on the basis of the history 
of the institution and the conduct of the founder 
and his heirs. That the dedication of property to 
religious or charitable uses may to complete or 
partial is as true under the Benares as under the 
Bengal School of Hindu law. Partial dedication 
may take place not only where a mere charge is 
created in favour of an idol or other religious object 
but also where the owner retained the property in 
himself but granted the community or part of the 
community an casement over it for certain specified 
purposes. [P 41 C 1] 

[On facts held that the proprietors have retained 
their rights of ownership notwithstanding that the 
ghats are public bathing places : 58 All 618^A I R 
1936 All 301 = 162 I C 512 (F B), REVEBSED.] 

* (b) Hindu law — Religious endowment ^ 
Dedication » Complete and partial^Diffcrence 
explained. 

Id the usual case of complete dedication under 
Hindu law made to an idol, for example, the 
property ceases altogether to belong to the donor 
and becomes vested in the idol as a juristic person. 
Complete relinquishment by the owner of his pro- 
prietary right is however by no means the only 
form of dedication known to the Hindu law and 
is very different from anything that could ordi- 
narily be inferred from the public user of a high- 
way. From the standpoint of the Hindu law, it is 
not essential to a valid dedication that the legal 
title shoold pass from the owner nor Is it incon- 
sistent with an effectual dedicatloD that the owner 
should continue to make any and all uses of the 
land which do not interfere with the uses for which 
it is dedicated. When the dedication isonly partial 
the property in some parts of India might none the 
less in common parlance to described as devottar; 
but whether it to charged with a sum of money for 
the worship of an idol or to subjected to a right of 
limited user on the part of the public, it would 
descend and to alienable in the ordinary way, the 
only difference being that it passes with n f 1 
upon it. ^ 


(c) Customary right^Bathing ghat at Benares 
-Ordinarily right of user takes its ongin by acts 
f user and not by dedication— Complete aban- 
onment of owner’s right is unusual even if 
ver is of exceeding sanctity. 

The river bank at Benares is a sacred and bis* 
iric spot with a powerful claim to the regard of a 
ous Hindu; but the practice of bathing in the 
anges is not in general so directly connected with 
le worship of a particular deity that nothing short 
' complete dedication would to appropriate for a 
ablic bathing ghat. The character of the use to to 
lade of the bank does not require it. Nor do^ the 
ablic right of use for purposes of bathing take iU 
riffin as a rule from an immediate and expres act 
f dedication : rather does it begin by ^ 

hich are acquiesced in by the owner of the pro- 
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pcrty who m du8 course makes provision (or tho 
public Deeds as an act of charity or piety. It may 
well be doubted whether a complete abandoDment 
of the owner's rights is at all usual in the case of 
public bathing ghats : though it might be common 
enough in the case of tanks dedicated to the public 
for bathing purposes : even then the ownership of 
the banks would be another matter. The esceediog 
sanctity of the river is not of itself a reason why a 
pious benefactor of the public should do more than 
provide access to its waters. [P 12 C 1»2;F 43 C 1] 

C. S. Bewc6$tle end C, Sidney Smith — ^ 

for Appellauts. 

J. jl/. Parikh and P. V, Snbba Row — 

for Respondents. 

Sir George Rankin. — The saoctity 
which Hindu thought and feeling attribute 
to the Ganges and the special veneration 
which its stream commands as it flows past 
the holy city of Benares (Kashi) are mani- 
fested by the temples and bathing ghats 
upon the banks. The efficacy of its waters 
to wash away every form of sin and pollu- 
tioD, is widely accepted doctrine among the 
orthodox and brings the Hindu pilgrim in 
large nnmbers seeking to acquire religious 
merit and advantage. According to evidence 
given in the present case 
Mankamika, Dasaawamedh, Paneb Ganga, Assi 
and Barua are the paneb tirtbasof Kasbi; onenho 
wmes to Kasbi on pilgrimage has to visit all these 
five places. 


In this appeal their Lordships are con. 
cerned with a bathing ghat which isknowi 
as the Prayag or Puthia ghat and which U 

covered by the name Dasaswamedh th< 

name of a mohalla of the city. The suit was 
brought op 15th February 1929 in the Conti 
of theadditional subordinate Judge of Bena. 
ms. The plaintiff was Maharani Hemanta 
Kuman Debi, widow of the last male ownei 
of the Pntbiya Baj estate. She claimed to be 
owner of the ghat. She wiU be referred to as 
the plaintiff" notwithstanding that pending 
this appeal she has by relinquishment ao. 
celerated the interest of her husband’s rever- 
Bionera who have been joined with her as 
^ Majesty in Council. She 
defendants. 14 persons 
belonged to a class 

oIa ^ gbatias and that they 

and their predecessors, had been allowed by 

^rtions of it in order to gain a livelihood 
by rocemng alms and gifts fro^X^ 

bathsrs ShooomplMned that thedefendlLts 

were the pernriasion eranted to 

mtS« L ‘I*® “torn 

?>“«”?» of earth and wood 
erecting canopies and blocking un the frail 

util%.cleanli; 
ness and beauty of the ghat. She aUeged 


that the defendants were mere squatters: 
that she h.ad been willing to allow them to 
continue to sit on the ghat if they would 
execute written agreements for the proper 
conduct of the ghat; but that they had fail, 
ed or refused so to do. She asked for relief 
in different forms — a declaration that she 
was the owner of the ghat and that the de- 
fendants had no right to sit on any portion 
of it; an order of ejectment of the defen- 
dants: an order for removal of the various 
obstructions put up by the defendants: and 
an injunction restraining the defendants 

from using any portion of the said Pravag gbst as 
gbatias in any season of the year and from sitting 
and squatting over the same for the purposes of 
collecting dan dakshina from the bathers. 

A number of written statements were 
filed. The defendants numbered 2 , 8 and 11 
pleaded that they were mere servants of 
other defendants. The main defence as plead - 
ed on behalf of the rest denied the plaintiff’s 
proprietary right end set up that the gbatias 
were a community whose business and duty 
it was to assist bathem; that a ghat neces- 
sarily involved a right on the part of some 
members of this community to occupy por- 
tions of it by the use of seats or platforms 
of the kind known as chaukis or takhts; that 
this right was a form of property heritable 
and transferable by the Hindu law; that 
the defendants and their ancestors had been 
in occupation of definite sites on the ghat 
for hundreds of years; and that they had 
bwn guilty of no impropriety. They main- 
tamed that a right to occupy sites on the 
ghat by laying out chaukis and takhts had 
become vested in them by lost grant, pres- 
cnptioD or oQstom. 


learooa cnal Judge heard more than 
20 witness^ and by his judgment ( 25 th June 
19W) came to the conclusion that the plain, 
tiff B ownership of the ghat was proved and 

withstanding that the ghat was dedicated 
to the use of the public for purposea of haf k 
.. g. Ho found thut tho ghutlo^rofblug 
to any i»rtionlar class or community but 
are called ghatias because they sit nn thl 
?h.ts. Ho thought that tho“ U“u„?hL" 

it presenof 

at the ghat is indispensable for tho Mrform 

oewmonies or tha^a baTh 

spiritual 

Mnefit unless accompanied by gifts to thflm 
He found that in tho case of tKajfe 
ghat and neighbouring ghats the ghatls 
^ Bat by leave and licence of tha 

He negatived the existence of 'aoVluS 
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mary right in the defendants and found 
that at no time bad any grant of any in- 
terest in the ghat been made to them. He 
further held that they could have no claim 
by prescription to an exclusive right to 
occupy any speciSc portion of a bathing 
ghat dedicated to the use of the public. In 
the result, he found for the plaintifif, but 
following a practice which is not to be com. 
mended he contended himself with ordering 
“that the plaintiff's suit as prayed be de- 
creed” without formally stating the terms 
of the various orders, declarations and in- 
junctions which he was granting, save by 
this reference to prayers in the plaint which 
might well have been improved by revision. 
An appeal to the High Court was taken 
by a number of the defendants. On 27th 
Aiai'ch 1935 it came before a Division Bench 
who in referring it to a Full Bench re- 
corded an order mentioning that before 
them it was not in dispute that the plain- 
tiff was the owner of the gbat or that the 
defendants or their predecessors had sat on 
different portions of the ghat for genera- 
tions; also that the defendants did not claim 
any right by virtue of adverse possession 
but that they did claim a right of property 
in the ghat in respect of their long use of it 
for the purpose of assisting the bathers. A 
single judgment was given by the Full 
Bench (Suleiman C. J., Bajpai and Ganga 
Nath JJ.) on 3rd January 1936. The learned 
Judges maintained the decree of the trial 
Judge in so far as it directed removal of rail- 
ings, planks, canopies and other articles of 
obstruction but discharged the trial Judge’s 
order of ejectment and the injunction gran- 
ted by him to restrain the defendants from 
using the ghat as ghatias or sitting or squat- 
ting over the same. They discharged also 
the declaration made by the trial Judge that 
the plaintiff was owner of the gbat. Tbe 
plaintiff upon this appeal complains of these 
variations and asks that the decree of tbe 
trial Judge be restored. 

In tbe view of tbe learned Judges of tbe 
Full Bench tbe right claimed by tbe defen- 
dants may be divided into two parts: (l) a 
right to exclusive possession over specific 
plots of land and to place platforms and 
canopies over them; (2) the right to minister 
to the needs of the bathing public and to 
receive alms and gifts for their services. As 
regards the first the Full Bench found some 
difficulty in appreciating the nature of the 
right claimed but they found that ghatias as 
members of a class have no customary right 
and that the individual defendants could 


have no right by custom to exclusive posses, 
sion of any parts of the ghat. The claim to 
such a right by prescription or lost grant 
was also held to be bad. The Full Bench 
considered it to be proved that the takbts 
and canopies had been obstructions leaving 
little space for pas^^age, injurious to the 
pavement and dangerous to the public using 
the ghat. In their Lordships’ view, the rea- 
sons given by the learned Judges in their 
judgment fully justify their order for remo- 
val of tbe obstructions, and their rejection 
of the defendants’ claim to have acquired 
any rights in this ghat whether by custom, 
prescription or grant. The defendants have 
not appealed from tbe High Court’s decree. 

But the Full Bench set aside tbe trial 
Judge’s decree of ejectment and the injunc- 
tion granted by him on the ground that 
such relief would interfere with the right of 
"the bathing public" to take to tbe gbat per- 
sons who may help in the proper perform- 
ance of "spiritual ablutions” and ceremonies. 
It would be inconvenient, in a suit not 
constituted for tbe purpose, that an attempt 
should be made to define with exactness the 
extent of the user which tbe public have as 
of right in this gbat. But if it be assumed 
that any bather may bring with him his 
own priest or his own friend to assist in 
ceremonial ablutions, this is not in their 
Lordships’ view a valid reason for refusing 
to the plaintiff an order in ejectment toge- 
ther with a properly framed injunction. 
Tbe defendants have been sitting on tbe 
ghat for the purpose of carrying on their 
occupation there and have claimed to be 
entitled to exclusive possession of parts of 
the ghat as a right of property. If the plain- 
tiff's ownership and iwssession entitle her 
to relief, then, upon it appearing that the 
defendants have no such rights as they claim, 
she is as well entitled to an order that the 
defendants should remove themselves as to 
an order for removal of their canopies. They 
are not persons who come with bathers to 
the ghat but persons who cumber the gbat 
in order to intercept the bathers and who do 
so continuously, habitually and as an occu- 
pation or profession. A right to stand, sit 
or squat on the ghat for tbe purposes of 
exercising tbe profession of ghatiw may be 
acquired by consent of the plaintiff but as 
matters stand it is not the right of any of 
the defendants. As the rights claimed by 
tbe defendants have not been estab^hed, 
it is not clear that they have anything to 
gain by disputing whether the plaintiff la 
owner of the ghat or is merely the heredi- 
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tary superintendent of a religious endow, 
meat. In either case, she would be entitled 
to maintain a suit in respect of the griev- 
ances complained of, and to obtain the same 
or similar relief. But as the plaintiff sued 
as owner and as the Pull Bench appear to 
have held that she was a mere manager or 
mutwalli it is right to consider whether 
the trial Judge's declaration of the plain- 
tiff's ownership was well founded. 

A bathing ghat on the banks of the Ganges 
at Benares is a subject-matter to be consi- 
dered upon the principles of the Hindu law. 
If dedicated to such a purpose, land or other 
property would be dedicated to an object 
both religious and of public utility, just as 
much as is a dharamsala or a math, not- 
'witbstanding that it be not dedicated to 
|aay particular deity. But it cannot from 
;tbi3 consideration be at once concluded that 
in any particular case there has been a de- 
dication in the full sense of the Hindu law 
which involves the complete cessation of 
jownership on the part of the fonnder and 
!the vesting of the property in the religions 
institution or object. There may or may not 
|be some presumption arising in respect of 
this from particular circumstances of agiven 
case, but, in the absence of a formal and ex- 
press endowment evidenced by deed or de- 
^claratioD, the character of the dedication 
can only be determined on the basis of the 
history of the institution and the conduct 
of the founder and his heirs. That the dedi- 
cation of property to religious or charitable 
uses may be complete or partial is as true 
under the Benares as under the Bengal 
School of Hindu law. Partial dedication may 
take place not only where a mere charge is 
created in favour of an idol or other religi- 
0U8 object but also, as Mr. Jlayne in his 
well known work was careful to notice 

tha owner retained the property in himeolf 
community or part ol the com- 
certain specified 

. ® ’fi.* fche plaintiff’s ancestor had 

bmit a temple and bathing ghat, as well as 
a rwm and another ghat for use by persons 
at the point of death. The defendant having 

S O' sooal 

s endowment and no eyi- 
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communitj a right of eaB6ment over the soil, or 
iotended to transfer the ownership of the boildisgs 
as well as the ownership of the soil to such com. 
munity. It bj no means necessarily follows that, 
because the plaiotiS’s father erected this ghat and 
this aotorjoli room, and allowed the Hindu com- 
munity to use them for the purposes set out in the 
plaint, be intended to divest himself of the owner- 
ship of the soil, etc. 

The judgment o£ the Full Bench in the 
present case is open to criticism in respect 
that it does not take due account of this dis- 
tioctioD. Speaking of the tolls collected from 
shopkeepers on the ghat at festivals, the 
learned Judges, though noticing that no 
trustee or manager had ever been appointed 
and that the plaintiff and her predecessors 
bad bought the land, built the masonry 
steps and had always looked after and re- 
paired the ghat, say : 

Tbd ghat having been dedicated to the public, it 
is not conceivable that the plain tifi or her prede- 
^sors could have ever wished to appropriate its 
income to their private use, nor has the plaintiff 
made any attempt to show that its income was 
ever appropriated by her or her predecessors. It 
therefore appears that the plaintiff and hor prede- 
cessors realized the income of the ghat and made 
repairs as a manager or mutwalli and not as abso- 
lute proprietor Tho plaintiff is not entitled 

to a declaration of an absolute proprietary title in 
the ghat, as the same has been dedicated to the 
public, and the plaintiff has only the right of re- 
vereioo if ever the ghat ceases to be used as such. 


Another passage deals with bhe right of 
the defendants as follows : 

The ghat having been dedicated to the public the 
deleodsDts could not have acquired any right 
under any grant or prescription which might in- 
terfero with or limit the right of the public. Aa 
already etated, there is no diSerence in principle 
between the dedication of a ghat to the public and 
the dedication of a high road. 


Now there is the very broadest distinction 
between saying that the plaintiff's owner, 
ship is not abwlnte because it is qualified 
by the pablic’s right of user for purposes 
of bathing and saying that the plaintiff is 
not the owner at all, but a mere mutwalli in 
whom nothing vests because her predecessor 
h^ d^icated the ghat in the full sense of 
divesting himself completely of all interest 
therein. When in English law the owner 
of land is wid to have dedicated it for a 
highway it is not intended or implied that 
his right of ownership has been divested. 
Un the contrary, if any member of the 
pubUo exceeds the permitted user a right of 
action m trespass arises to the dedicator or 
his successor in title by virtue of his 
ownership and possession : (i87l) 7 Q b 47;^ 


• 41 L J >I 0 72 : 25 L T 800 
20 W S 249, St. Mary Newington v. Jacobs. 
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(1893) 1 Q B 142.* Dedication in the full sense 
known to the Hindu law is a different mat- 
ter. In the usual case of complete dedica- 
tion made to an idol, for example, the 
|property ceases altogether to belong to the 
donor and becomes vested in the idol as a 
^juristic person. Complete relinquishment by 
the owner of his proprietary right is how- 
ever by no means the only form of dedica- 
tion known to the Hindu law and is very 
different from anything that could ordi- 
narily be inferred from the public user of a 
highway. From the standpoint of the Hindu 
[aw 

it is not essential to a valid dedication that the 
legal title should pass from the owner nor is it in- 
consistent with an eSectual dedication that the 
owner should continue to make any and all uses of 
the land which do not interfere with the uses for 
which it is dedicated : 4 C L J 343* (pec Mookerjee 
3 . at p. 34S). 

When the dedication is only partial, the 
property in some parts of India might none 
the less in common pai'lance be described 
as devottar; but whether it be charged with 
a sum of money for the worship of an idol 
or be subjected to a right of limited user on 
the part of the public, it would descend 
and be alienable in the ordinary way ; “the 
only difference being," as Mr. Mayne ob- 
serves in the passage already referred to in 
this judgment “that it passes with the 
charge upon it." (Hindu Law and Usage, 
Ed. Gth, 1900, S. 433, p. 567). 

The conclusion of the Full Bench that 
the plaintiff bad only the right of reversion 
if ever the ghat ceases to be used as such 
appears to have been drawn from the mere 
fact that the ghat was “dedicated to the 
public." But a review of the history of the 
ghat and the conduct of the plaintiff and 
her predecessors is required to determine 
whether the river bank at this spot was 
dedicated in such sense as to make an end 
of private ownership therein. The written 
statements of the defendants set up that 
the land on the bank of the holy river Ganges be- 
tween the two confluents of Garuna and Assi rivu- 
lets in the city of Benares is waqf property from 
time immemorial the same having been dedicated 
to the Hindu community at large. 

The exceeding sanctity of the river is not 
of itself a reason why a pious benefactor of 
the public should do more than provide 
access to its waters. Whether the question 
be limited to the ghat in suit or be enlarged 
by consideration of the evidence about 

3. (’93) 1 Q B 142 : 62 L J Q B 117 : 4 B 155 : 63 
L T 35 ; 41 W R 322, Harrison v. Rutland. 

4. (’OG) 33 Cal 1290 : 4 C L J 843 : 10 C W N 
1044, Chairman of the Howrah Municipality v. 
Khetra Krishna Mitter. 


neighbouring ghats, it seems to their Lord- 
ships that there is no substantial ground 
for bolding that the plaintiff's predecessors 
or any of them had divested themselves of 
all property in this ghat and had accepted 
the position of having a mere right of 
management. No express dedication has 
been proved by production of a deed of 
endowment or otherwise. No manager has 
ever bean appointed. Not one instance has 
been shown in which the plaintiff or any 
predecessor has purported to act as superin- 
teudent, sebait or mutwalli. Ou the con- 
trary, they have been treated as owners 
whenever by disrepair the ghat has attract- 
ed the attention of public authority. They 
have repaired and substantially improved 
the ghat at their own expense. They have 
closed it to bathers on proper occasions and 
have levied tolls on the keepers of shops at 
festivals. That their expenditure upon the 
ghat has exceeded their receipts and that 
they would not wish to make a profit from 
the tolls is probable enough but in no way 
tends to prove that they have parted with 
all right as owners of the soil. The evidence 
as to agreements taken from ghatias upon 
nearby ghats is strong to show that in 
them the proprietors have retained their 
rights of ownership notwithstanding that 
the ghats are public bathing places. The 
learned trial Judge very reasonably thought 
that the evidence was overwhelming to 
show the plaintiff's proprietary right and 
their Lordships though beariug weU in 
mind that there was a bathing ghat at this 
spot before the purchase of the plaintiff's 
predecessor in 1814, think that there is little 
to support a contrary view. The river bank; 
at Benares is a sacred and historic spot 
with a powerful claim to the regard of a 
pious Hindu: but the practice of bathing in 
the Ganges is not in general so directly 
connected with the worship of a particular 
deity that nothing short of complete dedi- 
cation would be appropriate for a public 
bathing ghat. The character of the use to 
be made of tbe bank does not require it. 
Nor does the public right of use for pur- 
poses of bathing take its origin as a riffe 
from an immediate and express act of dedi- 
cation : rather does it begin by acts of user 
which are acquiesced in by the owner of 
the property who in due course makes pro- 
nsion for the public needs as an 
charity or piety. It may well be doubt^ 
whether a complete abandonment of the 
owner’s rights is at all usual in the ewe of 
public bathing ghats : though it might be 
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commoD enough in the case o£ tanks dedi- 
cated to the public for bathing purposes: 
even then the ownership of the banks 
would be another matter. 

Their Lordships are of opinion that the 
declaration made by the trial Judge as to 
the plaintiff’s ownership as well as his order 
of ejectment against the defendants was 
correct. They think that the terms of the 
permanent injunction to be granted to the 
plaintiff should restrain the defendants 
from frequenting the Prayag ghat, without 
the consent of the plaintiff or her snccessor 
in title, for the purpose of acting as ghatias 
thereon, and from sitting or squatting upon 
the same without such consent in the exer- 
cise of the profession or occupation of 
gbatias. They will humbly advise His 
Majesty that this appeal should be allowed 
that the decree of the High Court dated 
3rd January 1036, be set aside and that the 
decree of the additional subordinate Judge 
of Benares dated 25tb June 1930, be restor^ 
with the variation mentioned as to the 
terms of the permanent injunction. The 
respondents will pay the costs of the plain- 
tiff in the High Court aud of the appellants 
in this appeal. The appellants must. bow. 
ever, pay to the respondents the costs of 
the application to restore the appeal, which 
had been dismissed for non-prosecution, as 
directed by the order in council of 25th July 
1939, and there must be a set-off as regards 
these costs. 

K.S./R.K. Appeal allowed. 

Solicitors foe AppoUants— Douglas Grant & Bold. 

Solicitors for B^poodeats— Harold S/i<pliard. 
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(From Madras : A. I. R. 1937 Mad 816) 

2nd December 1940 

Lord Atkin, Lord Thankerton 
AND Sir George Rankin 
Fiamanatkan Chettiar — Appellant 


V. 

M. Ar. Rm. Viswanathan Chettiar — 

^ „ Respondent. 

Privy Council Appeal No. 60 of 1930. 


(a) Hindu law - AUenation _ Manager - 
Necessity-Manager of joint trading family in 

mn?t fh • w ****** ****»« — Lende 

“*«*?l*y for loan or reason 

fll8=l76l’oi00i 


Where the manager of a. joint trading family 
incurs debts for paying off trade debts the lender 
must either show that there was necessity for the 
ioan, or that he made reasonable enquiry as* to the 
necessity for the loan aud that the facts represented 
to him were such as» if true, would ba^e justiffed 
the loan : (1937) 2 M L J 559 = A I R 1937 Mad 
816=176 1 C 1003, i^EFrRS£:D. [P 44 C 1] 

(b) Evidence Act (1872), S. 114— Joint family 
trade — Manager for himself and on behalf of bis 
minor brother executing mortgage to pay off 
trade debts— Suit to enforce mortgage — Manager 
and bis brother summoned to produce account 
books— Both filing affidavits that account books 
were not with them nor did they know in whose 
possession they were— Evidence acquiesced in 
by plaintiff and no further steps taken — No 
adverse inference held could be drawn by non** 
production of account books : (1937) 2 ML J 559 
=A I R1937 Mad 816=176 1 C 1003, ABrERSED. 

The manager of a joint trading family executed 
a mortgage for himself and on tehalf of his minor 
brother to pay off trade debts. The mortgagee 
brought a suit to enforce his mortgage. On being 
summoned to produce their account books in 
answer to the order for discovery, the younger 
brother filed an affidavit to the effect that the 
documents were not, and never had been in his 
possession or under his control. The manager also 
filed an affidavit to the effect that the accounts had 
been given to two Panchayatdars, both of whom 
were dead, and that he did not know in whose 
possession the documents were. The Court then 
made the following entry on the order sheets ''Peti« 
tion by plamtiS to direct defendants 1 and 2 to 
discover on oath. Statements filed may be taken 
to be sufficient. Petition closed.’* No farther steps 
were taken by the plaintiff in the matter : 

Beld that the evidence acquiesced in by the 
plaintiff negatived any deliberate withholding of 
account books on the part of either defendant and 
no adverse inference could be drawn from the non* 
production of the account books : (1937) 2 M L J 
669 = A 1 R 1937 Mad 816 = 176 1 0 1003, 
REVERSED. [P 4i C 3] 

/. P. Eddy and J. M. Parihh ^ for Appellant. 
P. K« Subba Roio ^ for Respondent. 

Lord Thankertoiii — The appellant, tvho 
ia defendant 2 in a suit brought by the res. 
pondent to enforce a mortgage, appeals from 
a decree of the High Court of Judicature at 
Madras dated 20th April 1037, Tvhioh modi- 
fied a decree of the subordinate Judge of 
Devakottai dated 3lst July 1930. The mort. 
gage in suit was executed on 22nd December 
1916, in favour of Ekappa Chettiar by Anna- 
malai Chettiar, who is defendant i in the 
present suit, "for himself and as family mana- 
ger and guardian of his undivided younger 
brother Hamanathan,'* the present appel- 
lant, lor the sum of Rs. 5000, on the security 
of certain properties belonging to the joint 
undivided family. The consideration was 
stated to have been received "by your 
obtuning the same and paying the same 
towards the debts due by our common firm 
at Colombo." 
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Chokalingham Chettiar, who had three 
daughters by his first wife, but no son, 
adopted defendant i as his son. After the 
death of his first wife, he married a second 
wife, by whom he had a son, the appellant. 
Chokalingham, who died in the early part 
of 1910 or sooner, carried on a business in 
Colombo. The appellant and defendant i are 
members of an undivided Hindu family, 
governed by the Mitakshara law. In 1916 
defendant i was karta of the family, the 
appellant being then a minor. On 3rd Janu- 
ary 1924, the respondent acquired for Rs. 5000 
the interest of Ekappa Chettiar in the 
mortgage, and he brought the present suit 
to enforce the mortgage on I4th March 1927. 

The only question in the appeal is whe- 
ther the mortgage of 1916 is binding on the 
interest of the appellant in the property 
mortgaged. There can be no doubt that, in 
accordance with the principles established 
by this Board, the respondent, as plaintiff 
in the snit, is required either to show that 
there was necessity for the loan, or that the 
mortgagee made reasonable enquiry as to 
the necessity for the loan and that the facts 
irepresented to him were such as, if true, 
jwould have justified the loan. The reason 
for the loan, as alleged in the mortgage in 
suit, was the discharge pro tanto of debts 
due by the family business in Colombo. 
This involves two questions of fact, namely 
the continued existence of the family busi- 
ness in Colombo in 1916, and the indebted- 
ness of such business. 

In the opinion of their Lordships there is 
no evidence sufficient to establish — even 
prima facie— these facts, and there is no 
evidence of any enquiry made by the mort- 
gagee, Ekappa Chettiar, as to the truth of 
the representations made to him by the 
mortgagor, defendant 1 . The statements of 
the latter in his written statement, which 
were not supported in evidence, are of no 
value as against the appellant. The respon- 
dent relied on three documents, Exs. O, H 
and J, all dated 30th July 1910, but these 
are of little or no relevance; they are, if 
anything, more suggestive of the Colombo 
business having been wound op in 1910, 
than of its continuation as a going business 
after Chokalingbam's death. There is liter- 
ally no evidence as to the position in 1916, 
and their Lordships find themselves unable 
to agree with the construction that the High 
Court have placed on the written statement 
of the appellant. Their Lordships are unable 
to read the appellant's pleading as otherwise 
than a complete denial of both the conti- 


nuance of the Colombo business and of the 
existence of debts of such business in 1916 . 
Nor are their Lordships able to agree with 
the criticisms of the learned Judges as to 
the non-production of the business books. 
In answer to the order for discovery, the 
appellant filed an affidavit on 16th Novem- 
ber 1927, to the effect that these documents 
were not, and never had been, in his posses, 
sion, or under his control. On 23rd November 
1927, defendant i filed an affidavit to the 
effect that the accounts had been given to 
the two Panchayatdars, both of whom were 
dead, and that he did not know in whose 
possession the documents were. On 6tb 
December 1927, the following entry appears 
on the order sheet : 

Petition by plaintifi to direct defendants 1 and 2i 
to discover on oath. Statements filed may be take^ 
to be sufijcient. Petition closed. 

The respondent appears to have taken no 
further steps in the matter. The learned 
Judges of the High Court held that the 
defendants bad deliberately withheld this 
evidence from the Court, which was pecu- 
liarly within their knowledge, and that the 
inference was irresistible that had it been 
produced, it would have been fatal to their 
case. Their Lordships agree with the view 
of the subordinate Judge. The evidence, 
acquiesced in by the respondent, negatives 
any deliberate withholding on the part of 
either defendant; there is no reason why 
the appellant should have ever had the 
documents, or have known what they con- 
tained, and there is no ground for any 
adverse inference. There seems little doubt 
that, if they had not been affected by this 
point and the construction that they placed 
upon the written statement of the appel- 
lant, the learned Judges would have agreed, 
as their Lordships do, with the subordinate 
Judge's dismissal of the suit as against the 
appellant. Their Lordships will therefore 
humbly advise His Majesty that the appeal 
should be allowed, that the decree of the 
High Court so far as it relates to the appel- 
lant. should be set aside, and that the res- 
pondent should pay the appellant’s costs of 
this appeal and in the High Court. 

G.N./R.K. Appeal allowed. 

Solieitcrs for Appellant — Lambert d White. 
Solicitors for Respondent — Harold Shephard, 
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^ (38) A. I. R« 1941 Privy Counoil 4S 

(From Fatna: 4. 7. i?. 1936 Pat 616,) 
Srd April 1941 

• Lords Atkin, Thankerton 
AND BouER, Sir George Rankin 
AND Lord Justice Clausok 

Jagat Narayan Singh — Appellant 

V. 

Khartar Sah and another — 

Respondents, 

Privy CouDoU Appeal No. 58 of 1939. 

• Civil P. C. (1908), O. 21, Rr. 58 and 90 ^ 
Third party objecting to sale of his property for 
debt of another — He must proceed under R. 58 
and not apply under R. 90 after sale. 

A third party objecting to the sale of his property 
for the judgmeot-debt of another person cannot 
disregard B. 68 of O. 2t, and apply after the sale 
under B. 90 of that order, treating the c ase as one 
of irregularity lopabliahingor conducting the sale. 

[P 4S C 2] 

C. Sidney Smith — for Appellant. 

Respondents Bz pdrfe. 

Sic George Rankin. — The appellant 
is the legal representative of one Madhn- 
sadan Singh, deceased. The appeal, which is 
bronght in forma pauperis, arises out of pro. 
oeedings to enforce a money decree dated 28rd 
March 1926, obtained against Madhosadan’e 
brother Sbyam Lai by one Soshi Bhuean in 
the Court of the Sabordinate Judge at Jam. 
tara in the Sontal Pargaoas. The execution 
^ which has given rise to this appeal was 
brought in the same Court on I5tb Septem. 
bar 1930, by respondents l and 2 who had in 
1929 purchased the rights of Soshi Bhusan 
m the decree. It is numbered Money Exe. 
ouhon Case No. 14 of 1930. It was the second 
ewe brought toeoforce the judgment of 193S, 
the first (Money Bxeoutioa Case No. 19 of 
ms) having been brought in the same Court 
by the original decree, holder Soshi Bhusan 
on a2na May 1928. The main question raised 
before the Board is as to the eOFeot to be 
pwn in the second case to certain orders 
^aaed against Madhusudan in the hrst. 

of impartible 
ina t ^^0 Jamtara estate and be- 

X fa hiaimmov- 

d®ed dated loth 

m and mil® »nd that he was 

no^ffTK that the par. 

d^bLi,‘£f «®g“®ent was to enable the 
of thn Afif proper maDagement 

Sb according to 


Lai in the Court of the Sabordinate Judge 
at Asaosol to enforce the deed. This suit 
was compromised in 1927. By the compro. 
mise decree dated 17th March 1927, Madhu- 
sndan was declared to be the owner of the 
estate and a receiver was appointed to 
manage it, Shynm Lai being declared enti. 
tied to a monthly maintenanca allowance. 
Madhusudan got himself recorded as pro- 
prietor. A considerable fortiScation was 
thus erected against any attack by Shyam 
Lai’s creditors upon the Jamtara properties. 
Thongh the exact position of Madhusudan 
in relation to bis brother is not quite clear 
their Ijordships will not assume that be was 
a mere agent, trustee or beoamidar. 

When the first exeention application was 
made on 22Qd March 1928, the names of 
Madhnsudan and the receiver were added 
thereto as “judgment-debtors", though it 
does not appear from anythingon the record 
submitted to the Board that Soshi Bhusan 
had at any time obtained judgment against 
Madhusudan. Certain portions of the Jam. 
tara estate having been attached in execu. 
tion Madbasudan on I8tb September 1928, 
applied under R. 66 of 0. 21 of the Code that 
they be released from attaohment. Not con- 
tent, however, with this step he followed it 
op on 8th October 1928. with an application 
to the like effect made under s. 47 of the 
Code. In both proceedings his objections 
were that he was not a party to the decree 
and that there was no charge upon the 
Jamtara estate for the decretal debt of 
Shyam LaL The learned Subordinate Judge 
having correctly observed that the two ap. 
plications were inconsistent— the first being 
upon the footing that Madhusudan was a 
stranger to the suit in whioh the decree had 
been passed and the second on the footing 
that be was a “representative” of the jndg. 
ment-dobtor— dismissed both of them. By 

November 1928, he held 
that Madhusudan was a "representative” of 
bhy^ Lai within the meaning of b. 47 of 
the Code and that by vlrtne of s. 146 the 
decree could be executed against him and 
Bgamat the receiver as representing him. 
iha terms of S. 14$ are as follows : 

®‘bMwl«e provided by tbis Code or bv 

oeedlo^ may be taken or appUoatloa made bv or 
against any person, then the prooeedC ma? fa 
taken ortheapplloatlon may be made by oraaalnst 
any person olalmiag under him. ^ ««8»last 

Whether as a result of this decision or in 
anticipation of it or independently of it a 
oompromisa petition was on the same day 
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(29th November 192S) filed in Coart with the 
result that on the next day (doth November) 
the sale which had been fixed for that day 
was not held. Madbusudan was a party to 
the compromise as ooe of "the jadgment* 
debtors”. The terms of compromise were 
that Sosbi Bbasan received bs. 3000 in cash 
and agreed to take the balance in annoal 
instalments of Rs. 1393.12.3. There was a 
farther provision ; 

If any third pereon as decre& holder executes his 
decree, then this decree-holder will be competent to 
execute his decree without waiting for payment of 
instalment and will be able to arrange for realization 
of the entire amount due from the estate. To that 
the judgment-debtors will not hare the right to 
raise any objection. 

On 30th November an order on this peti. 
tion was made : "Case struck oat partly 
satisfied on the joint petition of the decree- 
holder and the three jadgment-debtors’’. 
The attachment of the Jamtara estate pro- 
perties thus came to an end. The balance 
of the debt was not paid as agreed and res- 
pondents 1 and 2, having bought the decree, 
applied for execatioo on isth September 
1930. Madbusudan and the receiver were 
again cited as jadgment-debtors in addition 
to Shyam Lai. Properties of the Jamtara 
estate were again attached and were Bold on 
Ctb Jane 1931. Madbasadan took no steps in 
the meanwhile, bat on 6th Jaly 1931, be 
applied to have the sale set aside under R. 90 
of O. 21 of the Code which provides that at 
the instance of any person whose interests 
are affected by the sale each an order may 
be made "on the ground ofa material irregu- 
larity or fraud in publishing or conduct- 
ing” the sale. He set out in his application 
eleven gronndsof which the first nine alleged 
various irregularities as to notice and other- 
wise in connexion with the sale. As bis 
tenth and eleventh grounds he said that the 
sale was without jurisdiction and was in 
any view of the case liable to be set aside. 
After hearing a number of witnesses, the 
learned Subordinate Judge by bis order of 
12th November 1932, held that Madhusudan’s 
case failed on the facts as regards all the 
irregularities alleged and this finding is not 
DOW disputed. He further held, however, 
that the sale should be set aside on the 
question of jurisdiction. He rejected the 
view that Madbosudan was the “represen- 
tative" of Shyam Lai, and he did not consi- 
der that the compromise which had ended 
the previous execution case could be en- 
force in execution against Madbusudan 
withont any decree against him having been 
obtained. 


The High Court at PatM by the order of 
14tb April 1936, which is now under appeal 
have reversed this decision. The learned 
Judges (Wort Ag. C. J. and Dhavle J.) do 
not appear to have proceeded upon the 
ground that a third party objecting to the 
sale of bis property for the jadgment-debt 
of another person cannot disregard R. 63 of 
0.21 and apply after the sale noder R.90 of 
that Order treating the case as one of irre- 
gularity in publisbing or conducting the sale. 
They held that in the previous case the 
Subordinate Judge had decided that Madhu- 
Sudan was the representative of the judg- 
ment-debtor, and though one if not both of 
the learned Judges considered bis decision 
to be wrong, they held that the case before 
them was conclnded by that decision on the 
principle of res judicata. 

Their Lordships have not bad the ad- 
vantage of bearing any argument on the 
part of the respondents to this appeal, no 
appearance having been made on their 
behalf. They are somewhat nnwiUing in the 
circumstances to go beyond what is reqnired 
for the proper disposal of the appeal in dis- 
cussing the technical details of procedure in 
execntion. It appears to them, however, that 
Madbusudan on bis own case ongbt in the 
later execution proceeding as in the earlier 
to have made a claim noder R. 53 of 0. 21 if 
be desired to take up the attitude of a third 
party whose property was being wrongfully 
takeu for another’s debt. To treat this 
objection to the sale as a matter of irregu- 
larity in publishing or conducting the ^6 
was not open to him, and the application 
under Rule 90 was altogether misconceived. 
The only way in which any order in his 
favour could have been rendered competent, 
assuming bis own case to be well founded, 
was by treating bis application as one under 
R. 68. While their Lordships appreciate the • 
force of the observation made by Dhavle J.,- 
with reference to the first execution case, 
that “too much importance ought not to be 
attached to the particular labels attached to- 
his applications,” they cannot think it right- 
to hold that the Court should have allowed 
any such indulgence to Madbusudan havipg- 
regard in particular to the comprom^ 
petition whereby he plainly nndertook tMt 
the decretal sum should be paid and that- 
the properties now in question shotdd be 
answerable for it in his bands. It is not 
clear that on 6th July 1931, a month after 
the sale, an application under Role 68 would 
have been in time. Different opiuions a;^ 
pear to have been expressed by High Courts- 



1941 


Chettiar Firm v. Chettiar Firm (Lord Thanlcerton) Pri¥y Council 47 


in India upon the qaestion. He had, more, 
over, called a namber of -witoessea as to the 
pcblication and condncfc of trhe Bale — an 
inqair; which was fntile OQ the footing that 
the property was not liable to be sold. He 
does not appear to have made any applica- 
tion to the High Court for leave to make a 
case under Hole 58 . But whether or not by 
taking appropriate steps he conld have sue- 
ceeded in defeating the promises made by 
him in the compromise petition, be was not, 
in their Lordships’ opinion, entitled to the 
assistance of the Coart in that behalf, and 
the order of the High Court conhrming the 
sale most be maintained. 

Their Lordships are not to be taken as 
accepting the view that Madhusndan was a 
"representative” of the jadgment-debbor, or 
indeed that any person bringing nnder R. 53 
a claim to attached property as property to 
which he is entitled as against the jndg. 
ment.debtor can be refused the benefit of 
the procedure laid down for investigation of 
Claims or the right to question the summary 
decision by a suit. Nor do their Lordships 
profess to have ascertained what bearing 
S. 146 of the Code has upon sneh a case as 
the present or how it comes to be considered 
that the property of a "representative” of a 
livjng penoD agaiosb whom a moDoy docroo 
has been passed is answerable for the decre- 
tal debt, Further, assuming that Madhu- 
sndan in the first execution case was wrongly 
field to be bis brother’s "representative” 
within the meaning of s. 47, their Lordships 
see difficulty in the view that such a deci- 
aion on a question of procedure gave the 
decree.holder a vested right to the mis- 
application of the Code in all future execu- 
tion cases between the parties in respect of 
the same decree. Upon these and other 
matters their Lordships would have desired 
to hear argument for the respondents and 
they make every reserve as to the oorrect- 
503s of the views expressed in the Indian 
^nrta upon these questions and other qnes- 
tions involved therevritb. They will humbly 
advise His Majesty that this appeal should 
be dismissed. 


% 

K.3,/b.k. Apptdl dismissed. 

.&Ucitots for AppelUni-H„, S. L. Polak £ Co 
nejtpondehis Ex farte. 
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(From, Rangoon) 

Srd April 1941 
Lords Atkin, Thankerton 
AND Romer, Sir George Rankin 
AND Lord Justice Clauson 
M, ill. R. M. Chettiar Firm — 

Appellant 

V. 

S. R. M. S. L. Chettiar Firm and others 

— Respondents, 

Privy Council Appeal No. 9 of 1940. 

* Transfer of Property Act (1882, before 
amendment in 1929), S. 55 (6) (b)_Contract o£ 
sale cancelled and purchaser al!6wed to remain 
in possession till repayment of purchase price 
paid by him — Suit by subsequent transferee 
from seller for possession — Purchaser under 
excelled sale alleging novation but not pro- 
ving it— No question of statutory charge under 
S. 55 (6) (b) raised in trial Court — Appellate 
Court held could not entertain such question as 
It involved issues of fact neither raised nor con- 
sidered — B't possession held did not amount to 
sufficient notice under S. 55 (6) (b). 

B, who bad entered into a contract to purchase 
cettom property from A, cancelled the contract but 
wa.4 ^owed to remain in possession of the propertv 
until the purchase price which he . had i»id waa 
repaid to him. In a suit for possession by 0, who 
had purchased the property suhs^ueatly from A 
S pleaded the novation of the contract under 
which he was allowed to remain in possession till 
Myment but failed to prove the novation. Except 
this contractual charge, no qnestion of statutory 
charge ^der 8. 66 (6) (b) was raie^ in the plead- 
mgs and no issna was framed thereon : 

Beld that It was not open to the High Court in 
appeal to entertain thisquestlonofstatutoryoharffs 
wM®b involved the issues^of fSt 

whS considered, via., (i) 

a ^ ^ whether C had notice of payment by 
■*'“'** CP 48 0 ai 

was not soffi- 

^t notice Within the meaning of 8. 56 (6) (b) as 
pM^ion by a tenant is not notice of the lessor^ 
title, unless the transferee had In fact learnt that 
rents ware peid to him, jp q gi 

J. if. Parikh and P. 7. 5tt6f>o flow — 

A. Pennell _ for Respondents. Appellant. 

^ Lord Thankepton. - This is an appeal 

oSrn 1®?®“ ° Court of jSdi. 

catee at lUng^n, dated 8th ifaroh 1938. 

which van^ a decree of the District Court 

at Thaton, dated 27th September 1937 . By 

^®^h®'®^ '^Ated 4th Decembw 

1928, the appellant firm purchased from the 

first respondent firm certain lands, of which 

^ ® ^ possession, and 

m the present suit the appellant firm sues 
for posMssion The only question in 
ap^ 18 whether respondents S and 3 have 
a charge upon the lands which ia vslK 
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agaiost the appellant firm. Oo this point 
the only case made by respondents 2 and 3 
in their pleadings and the only case that 
was tried by the District Judge was as 
follows: — that they agreed in March and 
April 1924, to buy the lands in suit from 
respondent 1 but that they found that the 
land in Kyagale Ewin was inferior to the 
lands in Ngotto Twin, and that, on their 
protest and after negotiation, it was agreed 
between them and respondent 1 oo 30th 
May 1924, that the sale contract should be 
cancelled, and that they should remain in 
possession of the lands nntil repayment of 
the snm of Rs. 16100 already paid by them 
towards the purchase price payable under 
the cancelled contracts, and that they should 
have a charge on the lands for that amount. 

The issues relative to this point were : 

(1) Was there a novation o( contract as alleged 
in para (6), cl. (e) of the written statement of 
defendants 2 and 3 ? (2) Did defendants 2 and 3 
take possession of the suit lands as a resnlt of snob 
novation of contract? 

There was thus no snggestion of any. 
thing but a contractnal charge In the plead, 
ings or at the trial, and by bis judgment 
dated 27tb September 1937, the learned Dis. 
trict Judge found that respondents 2 and 8 
bad faiM to prove the alleged agreement 
of 80th May 1924. On their appeal to the 
High Court, it does not appear that this 
finding was seriously challenged, and a 
completely new contention was introduced, 
based on 8. 65 is) (b), T. P. Act, which was 
held by the learned Judges to apply to this 
case, and they varied the decree for posses, 
sion made by the District Coart, by making 
the grant of possession subject to payment 
to respondents 2 and 3 of the balance due to 
them in respect of the purchase price partly 
paid by them, after taking into account the 
mesne profits of the lands. Their Lordships' 
find themselves unable to bold that the 
High Court were justified in giving effect to 
this new contention, and, in their Lordships’ 
opinion, the learned Chief Justice did not 
do justice to the learned District Judge 
when be said 

that oeitber the faicts nor the principles of law 
wore ever properly presented to the mind of the 
learned Distriot Judge, who had to decide a very 
simple issue and allowed the matter to be oompli- 
oaW by elaborate references to what he desoribed 
as a novation. 

The only case submitted to the Distnct 
Judge was a simple one and it was not in. 
accurately desoribed as a case of novation, 
viz., the cancellation of the original con. 
tracts of sale and the snbstitation of the new 
agreement of 30th May 1924, in their place. 


In the opinion of their Lordships, the leat. 
ned Judges of the High Court ware not, 
justified oo the failure of this simple issue, 
in eotertaioiag the question of a statutory 
charge, as, owing to its absence from the 
pleadings and the issues, two important 
issues of fact, which were esseotial to its 
success, had not been considered. These two 
questions are (a) whether the buyer has 
improperly declined to accept delivery of 
the property, and (b) whether the appellant 
firm, as a transferee from the seller prior 
to the Amending Act of 1929 bad "notice of 
the payment;" these words were taken out 
in 1929. It cannot be suggested that the evi- 
dence, which was directed to the somewhat 
inconsistent case of cancellation of the sale 
contracts and a new agreement, contains 
the material on which, with any justice, 
these two matters can be determine, and 
the view of Dunkley J. that the possession 
of respondents 2 and 3 was sufficient notice, 
seems to forget that possession by a tenant 
is not notice of the lessor's title, unless the 
transferee had in fact learnt that the rents 
were paid to him, and the evidence, so far 
as it goes, suggests that the lands in suit 
were occupied by tenants without disclosing 
whether any rent was in fact paid to ree- 
pondents 2 and 8 or whether, if so, the 
appellant was aware of it. 

In these oircnmetances, their Lordships 
are of opinion that the decree of the High 
Coort cannot stand, and that the decree of 
the District Judge should be restored, and 
they will humbly advise His Majesty accor- 
dingly. Bespondenta 2 and 8 must pay the • 
appellant's costs of this appeal and his costs 
in the High Coort. 

K.S./B.K. Appeal allowed. 

SoUoltore for Appellant— H«roW ^heP^rd 

BoUcitore lor Eespondente — a M'niw. 
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18th March 1941 

Lord Thankbbton, Sib Gborgb Rankin 
AND Lord Justice Olauson 

Merla Bamanna — Appellant 


v. 

Chelihani Jagannadha Bao and others 

Bespondents. 

Privy ConncU Appeal No. 11 of 1989. 

(a) Deed-Construction — Sale deed — 
^parcener purporting to transfer bl* 

a joint estate to other coparcener - Transac 

lion held nominal in sense of not affeclingrigb 
>f parties mter se* 
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In the year 1900 K who was a coparcener with 
his brother D purportod to transfer by a deed of 
sale his one< tenth interest in the joint estate to D. 
Of the total consideration ofRs. 12,500 only Rs. 650 
were paid in cash to K the rest being accounted for 
in the dead by recitals about debts of the joint 
family, of the parties' own branch of the family 
and of K personally, and by a statement that 
Rs. 1000 had bees paid as earnest money. Though 
accounts kept by D over many years were in evi« 
dence there was so satisfactory proof of the exis- 
tence of the alleged debts of their father and none 
at all that they wore in 1900 pressing or that pay- 
ments were made by Z) in discharge of them. The 
accounts drew no distinction between properties 
sold to D and other properties In which K retained 
his original interest as a coparcener. He and his 
family were shown to have been provided forout of 
the income of tbs family as a whole down to 1908 
when the four branches of the family became 
divided in status. The transaction of sale could not 
be accounted for save upon the ground that K was 
thought to be foolish and extravagant and given 
to bad habits likely to lead to his dissipating his 
property. There was direct evidence contradicting 
one of the recitals as to his having taken a loan 
during bis minority, and there was evidence of 
statements made by D disclaiming that by the sale 
deed he had become entitled to bis brother's share: 

. evidence in the case must be 

judged mainly upon the probabilities arising oat of 
the provrf documents and the admitted facts, and 
that the deed of sale was merely •"nominal** in the 
^nse t^t it was not inteodod to have effect opon 
the right of the parties inter so. (P 60 0 2] 

(b) Hindu law— Partition— Sham agreement 
of sale whereby one coparcener pretending to 
transfer hia fractional share to othercoparcener 
.. • * agreement by coparceners to 

their Interest a$ represented by fractional share 
c^not change their joint status contrary to 
their intention to remain joint and undivided. 

The refewnw to their interests as represented by 
factional share by the coparceners in a deed em^ 
Joying a sham agreement of sale whereby one of 
them purports to transfer his share to tL other 
the pariwse of pretence cannot have the 
effect of changing the undivided eUtns of the par- 

“ **‘®*'^ intention to remain iointSid 

«indi7ided : 11 M I A 75 (P 0). Be/. [P6101] 

i' Appellant. 

i>tr H. Cunhf/e and P, V. Subba now — 

_ io* Respondents. 

8 r George Rankio. ^ Dharma Rao and 
^ibabu were brothers, the former being 

was a creditor of 
eiin^ ^ * promissory note 

the ^ 2 (herein called 

fKa I ^^® w governed by 

DWma TW^ "lu ^ After 

D^a“mSRao“ ^tltf 


and on 27th January 1331 recovered jadgmenb 
in the nsnal form limited to assets of Dbarma 
Rao which had come to their hands. Certain 
immovables in which Dharma Rao had had 
an interest were attached before judgment 
and on 22nd April 1932, the respondents 
applied to the Sobordinate Judge to raise 
the attachment contending that the pro- 
perties attached were not liable to be taken 
in execution under the decree. Their case is 
that they were coparceners with their uncle 
in a joint Hindu family governed by the 
Mitakshara and that on Dharma Rao’s death 
they became entitled by survivorship to the 
whole interest in the joint family property, 
the appellant, though a creditor of Dharma 
Rao, not having taken any steps in his 
debtor's lifetime to recover his debt. 

The appellant, on the contrary contends 
that Dharma Rao and Kasibabn had ceased 
80 far as regards the attached properties to 
be undivided and had become separate in 
estate by reason of a deed of sale (bx. b) 
dated 22 na March 1900 whereby Kasibabn 
purported to sell his one- tenth interest 
therein to bis brother Dharma Rao. To this 
the first answer of the respondents is that 
the deed was a sham deed not intended to 
have any effect upon the rights of the par- 
ties and not the expression of any agreement 
between them. Further, and in the alter- 
native, the respondents contend that even if 
the deed of sale was intended to be opera- 
tive and was entered into ant» 7 w contra, 
hmdt It did not have the effeot of dividing 
the brothers' interest in the attached pro- 
iwrties or of bringing to an end the right of 
the survivor to succeed to the whole interest. 
Ihis contention is based upon the oiroum- 
stanw that in 1900 other branohes of the 
famUy were joint with the branch repre- 
sented by Dharma Rao and Kasibabu and it 
18 said that the members of these other 
branches are not shown to have had notice 
of the de^ of sale. As their Lordships do 
not find It necessary to examine this oon- 
tention it need not be stated more parti, 
oularly. The respondents also contend that 

acquired Kasibabn's 
OM-tenth iDterwt m addition to bis own he 
the inoome into the common 
so 08 to make the properties joint. This 
intention was raised by the respondents 
m their ^tition and though it does not seem 

‘'®®"°g before the 
Butordinate Judge, it was maintained be. 
fore the High Court with success. 

satisfied that there is no ground for main. 
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taining that Dbarma Kao and Kasibabu’s 
SODS bad become divided in respect of tbe 
properties now in question. The learned 
Subordinate Judge found that the respon. 
dents bad “ failed to prove that Ex. B is 
a sham or a nominal document" but tbe 
High Court on appeal thought that "the 
conclusion is irresistible that Ex.B, tbe sale 
deed, was a nominal conveyance. " The 
learned Subordinate Judge found in favour 
of tbe appellant that Ex. B operated to divide 
the interests of the two brothers and by his 
order of lOtb September 1934 he maintained 
tbe attachment. Tbe High Court having 
found that Ex. B was not intended to be 
acted on held that it did not operate a divi- 
sion of status as between tbe brothers. They 
also held that this would not have resulted 
from tbe deed even if it had been a real and 
not a sham transaction; and that if a divi. 
sioD of interest had taken place by virtue of 
the deed tbe manner in which the income 
bad been treated by Dbarma Kao restored 
the properties comprised therein to tbe con. 
dition of joint family property. Tbe High 
Court by order dated 16 tb November 1936 
accordingly held that tbe appellant was not 
entitled to have recourse to tbe attached 
properties in execution of his decree, and 
this is the decision now complained of. 

There is a good deal of evidence upon tbe 
question whether tbe deed of sale (Ex. B) 
was intended by tbe parties thereto as an 
agreement between them or was executed 
merely to bring into existence a document 
which might, contrary to tbe truth, appear 
to have taken away from Kasibabu bis in- 
terest in the properties comprised therein. 
Upon a full consideration of this evidence 
their Lordships are of opinion that the view 
taken by Mockett and Lakshmana Kao JJ. 
in tbe High Court has tbe greater reason and 
should prevail. In 1900 Easibabu had just 
attained the age of 18 years and Dbarma 
Kao was 37. Of a total alleged consideration 
of Bs. 12,500 only Bs. 650 is said to have been 
paid in cash to Easibabu at tbe time tbe 
rest being accounted for in the deed by re- 
citals about debts of the joint family of the 
parties' own branch of tbe family and of 
Easibabu personally, and by a statement 
that Be. 1000 bad been paid as earnest money. 
Though accounts kept by Dbarma Kao over 
many years are in evidence there is no satis- 
factory proof of the existence of tbe alleged 
debts of their father and none at all that 
these were in 1900 pressing or that payments 
were made by Dbarma Kao in discharge of 
them. It is reasonably clear from these 


accounts that they draw no distinction be- 
tween properties sold to Dharma Kao by 
Ex. B and other properties in which Easi- 
babu retained his original interest as a co. 
parcener. He and his family are shown to 
have been provided for out of the income of 
the family as a whole down to 1908 when 
the four branches became divided in status, 
and thereafter out of tbe income of the 
branch. It is not easy to account for such a 
transaction as the deed discloses, save upon 
tbe ground that Easibabu was thought 
to be foolish and extravagant and given to 
bad habits, likely to lead to bis dissipating 
his property. There is direct evidence con. 
tradicting one of the recitals as to his having 
taken a loan during bis minority, and there 
is evidence of statements made by Dharma 
Kao disclaiming that by the deed he bad 
become entitled to his brother's share. In 
1912 at tbe making of tbe record of rights no 
such effect appears to have been given to 
tbe deed. 

There was another deed in 1910 whereby 
Kasibabu purported to divest himself of 
other properties in favour of a nominee for 
Dbarma Kao, and there is also to be consi- 
dered tbe fact that Dbarma Kao in 1927 
made an ineffective, because unwitnessed, 
will purporting to leave all his properties to 
tbe respondents. In tbe present case, tbe, 
oral evidence as to which tbe Courts in 
India have differed must be judged mainly 
upon tbe probabilities arising out of the 
proved documents and tbe admitted facts. 
Their Lordships think it sufficient to say that; 
tbe careful and detailed examination of the 
evidence given by Lakshmana Kao J. in his 
judgment appears to them to be convincing 
and that they agree with tbe High Court in 
regarding the deed of sale as being merely 
" nominal ” in the sense that it was not 
intended to have effect upon the right of 
the parties inter se. 

Even so, and upon the footing that Ex.B 
is only a sham, and not a real transaction, 
tbe appellant has contended before tbe 
Board that it would in law divide tbe 
interest of the parties thereto so as to pat 
an end to tbe jus accrescendi or right of sur- 
vivorship between coparceners. Tbe learned 
Judges of the High Court do not appear to 
have contemplated that a document which 
was not tbe expression of an agreement at 
all and not intended to have effect u^n tbe 
rights of tbe parties could have the 
tant effect of changing their undivid^ 
status. The repeated references in Ex. B to 
the one.tenth share of each of the two 
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brothers have baea emphasised in argument 
for the appeUaut but, while they do not 
seek in any way to qualify what was said 
in 11 M I A 75,* their Lordships are unable 
to bold that coparceners who intend to 
remain joint and undivided become divided 
contrary to their intention because for pur> 
poses of pretence they refer to their interests 
as repr^ented by a fractional share. Where 
a third party has been induced to act upon 
the footing of such a document as Ez. B, 
very different questions may arise by reason 
of estoppel or otherwise, but the question 
in the present case is limited to the parties 
themselves and to the immediate effect of 
the deed. Even a member of a Mitaksbara 
family may sometimes be forgiven for speak- 
ing of his “one-third share'' instead of using 
the more accurate but more elaborate ez- 
pression “ the share which If a partitioo 
were to take place to-day would be one 
third.’’ But, in the present case, the refer, 
ence to the shares as “one-tenth’’ share is 
part of the pretence of sale. When once 
the conclusion is reached that Ez. B is not 
the expression of any intention or agree, 
ment to transfer Kasibabu's interest to 
Dharma Bao, propriety or impropriety of 
language matters little since the deed does 
not warrant any inference of a previous or 
independent agreement to bold in divided 
shares. Their Lordships are of opinion that 
it is pot shown as regards the properties 
now in question that Dharma Bao had 
before his death ceased to be joint with 
Kasibabu’s sons. They will humbly advise 
His Majesty that this appeal should be dis- 
missed. The appellant will pay the costs 
to respondents i and 2. 

q.n./r.k. Appeal dismissed. 


BoHcltors for Appellant — Lambert <C While. 
Solicitors for BespondenU ~ 

- Hy. S. L. Potafc d < 


oat 818 (PO), Appovier v. Ramasobba Aiyan. 


(2B) &. I. R, 1941 ppivy Gonnoil fll 
(From Rangoon) 

3Pd April 1941 

Lords Atkin, Thankerton and Eome 

AND Sir George Eankin and 
Lord Justice Clauson 
Maung Sin — Appellant 

V. 

Maung Byaung and others _ 

t>.i_ « .. -Baspojjdcni 

Erlvy Oonnoll Appeal No. 87 of 1989. 


Administration held not one for admi- 

nistratioD^Plaintiff claiming her share in joint 
property of her husband and his father and * 
brother ^ Her children also made defendants, 
who claimed to have their share in the properties 
determined and partitioned — Children held enti- 
tled to relief. 

The widow of a predeceased son of B, brought 
a suit against the other eon and daughter of B for 
her share lo the joint property of .^and bis brother 
and of K, B and the brother of K. The children of 
K werealso made parties as deieodants. There was 
DO claim for the administration of the estate of K, 
nor was there any claim for accounts and other 
enquiries. The subject-matter of the suit was also 
not whole of the dead man’s estate bat a portion. 
The defendant chi Id ten cl aimed to have their interest 
in the properties determined and partitioned : The 
pleadings raised a distinct question between the 
widow and her children as to their respective shares 
in the subjecUmatter of the suit, and an issue was 
framed for ibe purpose of deciding that question. 
The preliminary decree directed an enquiry not 
merely as to the plaintifi's share, but es to the 
entire share of K in the sabjeet-matter of the suit : 

Held that the snit was not a suit for the admi- 
nistratioD of iC's estate. Hence il was not only 
competent for the Court to ascertain and declare the 
shares of the three ohildren of R but it was their 
plain duty so to do* [p 55 0 1, 9] 

A, Btnnill ~ for Appellant. 

BiSpcndtnU Ex parte. 

Lord RomeF« — This is an appeal from a 
decree of the High Court of Judicature at 
Haogoon made in a suit that ^as begun ae 
long ago as 20th December 191 S. A complete 
history of the proceedings in the suit and 
the events that led up to it would occupy 
many hundreds of pages of printed matter. 
But the question to be decided on this 
appeal is a short one, and the facts material 
to its decision can be stated with oompara. 
tive brevity. They are as follows: 

One U Baw, a Burman Buddhist, died 
intestate on 28 th December 1907 , leaving 
surviving him a son (the appellant Ko Sin), 
two daughters, and the widow (respondent 
4) and three ohildren (respondents a, 2 and 
3 )» of a SOD, Ko Po Cho, who bad predeceased 
him intestate by only 16 days. After some 
dispute, .lettered of administration to the 
^tate of U Baw were granted to his son 
* January 1910, At the time 

of U Baw*0 death there were properties 
both moveable and immovable standing in 
the joint names of U Baw, Ko Po Oho, and 
Ko Sin. There were others that stood in 
joint names of Ko Po Cho and Ko Sin 
But there appear to have been serious dis! 
put^ between the members of U Baw’s 
family as to the beneficial ownership of 
these various properties. On 20th February 
JOlO, with a view apparently of settling 
these disputes, an agreement was entered 
into referring them and some other matters 
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to an arbitrator for decision. The parties 
.to the agreement were Ko Sin, bis two 
sisters, Ko Po Cho’s widow, ila Shwe Ya, 
and two persons purporting to act as guar- 
dians of the three children of Ko Po Cho, 
who at that time were minors. Disputes 
arose at a later date as to the extent of the 
duties and powers of the arbitrator under 
this agreement and under a supplemental 
agreement of I2tb April i9io, between the 
same parties. Their Lordships are not how- 
ever concerned with these matters on this 
appeal, and it is not therefore necessary to 
consider the precise terms of the agreements. 
It is sufficient for the present purpose to 
state that it was provided in effect by cl. 5 
of the principal agreement that ont of the 
share in the two beforementioned categories 
of property found to belong to Ma Shwe 
Yu and her three children, Ma Shwe Yu 
was to take one-third and the children were 
to take two-thirds. 

On lOth June 1910, the arbitrator made 
his award. He did not deal with all the 
items of property included in the two cate- 
gories; in particular he excluded from his 
award such of the items as consisted of 
mortgages. But he purported to ascertain 
the shares of the several parties in the 
remaining items, including the shares in 
such items of Ma Shwe Yu and her children. 
It is unnecessary to state in detail the 
effects of his findings about the several 
shares. All that need be said about them is 
that out of the properties in the two cate- 
gories with which be dealt in his award he 
found that a very large proportion belonged 
to U Baw alone, and that the beneficial 
interest therein of Ko Po Cho was quite 
small in comparison. On 9th December 1910, 
Ko Sin applied to have the award filed in 
Court. This application was opposed on 
various grounds by Ma Shwe Yu and her 
three children, the principal ground of tbeir 
opposition being that the whole award was 
invalid owing to the minority of the three 
children. In the end the application was 
dismissed by the District Judge by order 
dated 4th October 1912. He was not, he said, 
prepared to say that the award was invalid 
or that DO suit could be filed to enforce it 
on the major parties thereto; but it cer- 
tainly appeared to him that the award was 
not one which should be filed. No suit was 
in fact ever filed to enforce it. 

Nor for the moment did Ma Shwe Yu 
take any steps to have the award declared 
invalid. She merely ignored it, and on 20 th 
December 1912, she instituted the present 
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suit with the object (amongst others) of 
obtaining by a decision of the Court a larger 
share of the properties contained in the two 
categories of properties mentioned above 
than bad been given her by the award. 
By her plaint she accordingly set out in 
Sch, A thereto various properties moveable 
and immovable standing in the joint names 
of Ko Po Cho and Ko Sin, and in seh. B 
similar properties standing in the joint 
names of D Baw, Ko Po Cho and Ko Sin. 
It should be mentioned that in the sche. 
dules are to be found not only properties 
that bad been dealt with by the arbitrator 
in bis award, but also properties that bad 
not been so dealt with by him. The original 
defendants to the suit were her three child- 
ren and Eo Sin, but U Baw’s daughter Ma 
Nge Ma, who had by this time acquired her 
sister's interest in the said properties, was 
added as a defendant shortly after the 
institution of the suit. 

Now the question to be determined upon 
this appeal is whether, as held by the High 
Court overruling the District Judge in this 
respect, the three children although defen- 
dants are entitled to have their interests in 
the properties, the subject-matter of the 
suit, determined by the Court, or whether 
they are to be forced into bringing a sepa- 
rate suit for the purpose, a suit in which 
Ko Sin states that he would rely on the 
Limitation Act as affording him a complete 
defence. This attitude of his is dictated by 
the fact that, as will presently appear, the 
award has been decided to be a nullity so 
far as the children are concerned. In these 
circumstances it is necessary to examine 
carefully the plaint and the subsequent pro- 
ceedings in the suit. Ma Shwe Yu alleged 
in her plaint that aU the properties set 
forth in the two schedules had been acquired 
by moneys advanced by Ko Po Cho during 
her coverture, as to the proporties in 8oh. A, 
jointly with Ko Sin. and, as to the propr- 
ties in Sch. B. jointly with Ko Sm and U 
Baw. She then claimed that under Burmese 
Buddhist law all the assets and est^e 
acquired during her coverture with Ko Po 
Oho were the joint acquired property of 
herself and Ko Po Cho and that she was 
entitled to an undivided half share therein 
in her own right and to a life estate in the 
remainder until partition. The plaintiff con- 
sequently— so she alleged— joined her thrM 
children as pro forma parties and for the 
better representation of the estate of Ko 
Oho.” But the children were by no means 
merely formal defendants. She was claim- 
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iog an interest in the subject-matter of the 
suit adversely to them, and, as it turned 
oat, quite wrongly. For, she had remarried 
on 27bh January 1910, and had thereby for- 
feited all interest in Eo Po Cho's share in 
the joint property of the two — an interest 
which a9 a matter of fact would seem but 
for her re. marriage to have been a larger 
one than the one she claimed. But, apart 
altogether from this, the children were 
necessary parties to the suit as is made 
clear in the next allegation in the plaint. 
For in that allegation she claimed that the 
joint estate of herself and Ko Cbo or in 
the alternative the estate of Ko Cbo was 
entitled to a half and third shares respec. 
tively inthe properties specified in schedules 
A and B; and the children were certainly 
interested in the question whether it was 
the joint estate of the widow and Eo Fo 
Cbo or the estate of Ko Fo Cho alone that 
was entitled to share in the scbedoled pro- 
perties. The plaintiff prayed for declarations 
in accordance with these several allegations, 
and a partition of the properties. There is 
DO mention of the award in the plaint from 
beginning to end. 

Id due course written statements were 
filed on behalf of two of the children die* 
puting their mother’s claim to be interested 
in more than one. half of the joint estate of 
herself and Ko Po Oho. Written etatements 
were also filed by Ko Sin and Ma Nge Ma 
pleading the award as a defence to the 
action. The plaintiff thereupon filed a reply 
alleging that the award was invalid. It was 
subsequently held, however, by the District 
Judge, on an issue framed with a view of 
having the point decided, that the award 
must be treated as valid unless and until 
the plaintiff filed a suit to set it aside and 
succeeded in so doing. The plaintiff appealed 
from this decision but her appeal was dis. 
missed. In the meantime, one of her sons 
^ against Ko Sin and Ma 
I*lge Ma for the purpose of setting aside the 
award, and subsequently Ma Shwe Yu and 
her other two children, who bad in the first 
place been added as defendants, were struck 
out as defendants and added as plaintiffs. 
It IS unneoes^ry to trace the history of this 
suit which ultimately came up for decision 
by this Wd. It 13 sufficient to say that in 
the end It was decided that the award was 
not binding upon any of the three children 
M they were minors at the date of the re- 
letence. But the question whether it ought 
on that acoonnt to be treated as a nuUity 
as regards the other parties to the reference 


was expressly left open by the Board. This 
was on Stb May 1925. In the meantime the 
salt, the aubject.matter of the present ap- 
peal, had not been entirely at a standstill 
in the District Court. Issues bad been fram- 
ed including one as follows : 

Wbat is the cstent of Ma Shwa Yu's interest in 
the property inherited from ICo Cho as against the 
children of Ko Cho in regard (a) sole property of 
Eo Cho, (b) jointly acquired property of Ko Cbo 
and herself ? 

Their Lordships fail to understand why 
this issue should have been framed if, as is 
DOW contended by the appellant, the shares 
of the children cannot be determined in the 
suit. The whole object of the issue must 
have been to enable the Court to effect a 
partition between the widow andberchildren 
of the properties referred to. No judicial 
determination of the issue, however, became 
requisite inasmuch as on ist August 1918, 
Ma Shwe Yu and her three children, all of 
whom bad by that time reached majority, 
arrived at an agreement that the estate of 
Eo Po Cbo should be divided between them 
in equal fonrth shares. On 15th August 1918, 
a preliminary decree was passed ordering 
(amongst other things) that enquiries be 
made (a) as to the property belonging to the 
estate of Eo Po Cbo, (b) as to the liabilities 
of that estate. It seems reasonably clear 
that these enquiries were not intended to 
apply to the whole estate of Ko Po Cho but 
only to the interest of bis estate in the pro- 
perties included in schedules A and B to the 
plaint. There is nothing, however, to indicate 
that the enquiries were to be limited to as- 
certaining the share of Ma Shwe Yu in that 
part of bis estate or the liabilities attaching 
to that share. It was the whole of that part 
of bis estate that was the subject-matter of 
the enquiries. Directions were subsequently 
given to the Commissioner entrusted with 
the enquiries that he was to distinguish 
between the properties that had and those 
that had not been adjudicated upon by the 
award and that as regards the latter the 
Commissioner was to come to bis own find- 
ings in respect of them. 

The (Commissioner having made the en- 
quirtos pursuant to the preliminary decree 
and to the subsequent directions, which en- 
quuies took about eight years to complete 
submitted bU report to the District Court 
in 1929. Various objections to the report 
were filed by the parties, and the matter 
eventuaUy came before the District Court 
lor the purpose of having a final decree pro- 
nounoed. On 7th way I98l, the District Judge 
pronounced judgment. For reasons that 
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need not be set out here be thought it ad. 
visable not to come to any conclusion upon 
the question whether the award was bind- 
ing upon Ma Sbwe Yu: he left that to the 
appellate Court. But he held that the shares 
of the three children of Ko Po Cho were 
not to be determined in the present suit. It 
was, be said, a partition suit pure and simple 
and not a suit for administration. Accord- 
ingly, after an exhaustive examination of 
the Commissioner’s report, the parties’ oh. 
jections to it, and a mass of evidence, he 
contented himself with finding the share in 
the estate of Ko Po Cho to which Ma Sbwe 
Yu was entitled. He first found what she 
was entitled to in the items of property num- 
bered l to 19 in the schedules to the plaint, 
which items were the only ones included in 
the award. As to these items, the Commis- 
sioner's report had apparently merely fol- 
lowed the award under which Ma Sbwe Yu 
had got, (a) one-eigbteenth share in items 
1 to 5, (b) one-twelfth share in items C to 
17, and (c) one-ninth share in items IS and 
19. Now these shares represented the one- 
third share to which Ma Sbwe Yu was 
entitled by reason of cl. (s) of the agreement 
of reference of 20th February 1910, in the 
interest in these various items found to be- 
long to the estate of Ko Fo Cho; so that the 
shares to which bis estate was entitled in 
the items under the above headings were 
(a) one-sixth, (b) one-fourth and (c) one- 
third respectively. But, before the learned 
District Judge, Ko Sin and Ma Nge Ma 
through their advocates had stated that 
they were willing that there should be given 
to Ma Sbwe Yu not only her own interest 
in these items but also the two-tbirds inte- 
rest therein to which her three children 
would have been entitled if the award bad 
been binding upon them. And this the learn- 
ed Judge strangely enough proceeded to do. 
Having held that the children could not 
have their proper share in Ko Po Cho's 
estate ascertained in the present suit (and 
they would of course have bad to be ascer- 
tained upon the footing that they were not 
bound by the award) be nevertheless treated 
them as though they bad been so bound; 
decreed that their mother was entitled to 
the shares in the 19 items which they had 
been awarded; ordered that the properties 
should be partitioned on that footing; and 
that the mother should be given possession 
of the share so decreed to her. The learned 
Judge apparently also dealt with the pro- 
perties that were not covered by the award 
in the same way, decreeing the whole share 


of Ko Po Cho in these properties to Ma 
Shwe Yu, differentiating in no way between 
her and her children. This was of no great 
moment to the children as they were will- 
ing to trust their mother to carry out the 
agreement that they bad made with her in 
August 1918. But it was a very different 
matter as regards the properties dealt with 
by the award, inasmuch as if the decree of 
the District Judge were allowed to stand 
they would be for ever debarred from estab- 
lishing their right to a larger share in such 
properties than the arbitrator had given 
them. Ma Shwe Yu was also desirous of 
disputing the validity of the award as re- 
gards herself. Accordingly she and her three 
children jointly presented an appeal to the 
High Court at Hangoon from the decree of 
the District Judge. 

The High Court gave judgment on 22nd 
March 1937. They dismissed the appeal so 
far as Ma Sbwe Yu was concerned. They 
held that the award was binding upon her. 
From this decision no appeal has been 
brought by Ma Shwe Yu, and their Lord- 
ships are not asked to express auy opinion 
about it. But the appealof her three children 
was allowed. Mya Bu J., in whose judg- 
ment Braund J., concurred, said this : 

Whether the suit is to be described techoieaUyas 
a suit for partition or as a suit ior administratioD, 
it is a clear duty of the Court to decUre not only 
what properties or shares therein formrf the 6®^*® 
of Ko Po Cho but also to declare the tights of Ma 
Shwe Yu and of her children In such properties. 

He accordingly held that the final decree 
passed by the trial Court ought to be set 
aside and the case remanded to the trial 
Court for the purpose of enabling the three 
children to proseente their claims and of 
having a proper final decree drawn up after 
necessary enquiries bad been made. As 
regards such of the properties set ont in the 
eobedules to the plaint as were not d^t 
with by the award, be said that all that 
would be necessary for the District Court 
after the remand was to divide the interest 
of Ko Po Cho therein among the widow 
and children in accordance with the terms 
of the agreement of ist August 1918. But 
as regards the properties disposed of by 
the award (namely items l to 19 bewin- 
before mentioned) he held (a) that the three 
children must be given an opportonity of 
claiming which items or shares in items 
belonged to Ko Po Cho’s estate, and that, 
after Ko Po Cho’s interest in such proper- 
ties bad been ascertained, the three 
must be declared to be entitled to half that 
interest upon the footing that they were 
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entitled to that half as against their mother 
on her remarriage, (b) that the shares to 
which Ma Sbwe Ya was personally entitled 
must be declared to be one-third o! one- 
sisth in items 1 to 5, one-third of one-fourth 
in items G to 17. and one- third of one-third 
in items 18 and 19 in accordance with cl. s 
of the directions in the award, (c) that 
whatever UaShwe Yu was declared entitled 
to under the head (b) and whatever the 
three children were entitled to under the 
bead (a) must then be divided in equal 
fourth shares among them in accordance 
with the terms of the agreement of the ist 
August 1918. 

A formal decree was drawn up giving 
effect to this decision of the High Giurt, 
and it is from that decree that an appeal 
has been brought by Eo Sin (both in his 
personal capacity and as legal representa- 
tive of Ma Nge Ma who has died) to His 
Majesty in Council. It was urged before 
their Lordships upon tbe bearing of the 
appeal (aud this was subatantially tbe only 
point relied on by the appellant) that the 
suit was not one for tbe administration of 
tbe estate of Eo Po Cbo, and that it was not 
therefore permissible for bis three children, 
who were merely defendants in tbe suit, to 
have their shares in tbe estate ascertained 
and decreed to them, more especially in 
view of tbe fact that tbe subject-matter of 
tbe claim of tbe plaintiff in the suit was not 
even the whole estate of Eo Po Oho but 
merely her share in so much of the sche- 
duled properties as belonged to bis estate. 
It was, the appellant contended, merely a 
partition suit for the recovery by tbe plain- 
tiff of that share in severalty. Their Lord- 
ships agree that the suit is not a suit for 
the administration of Eo Po Cho’s estate. 
Ibere is no claim for administration in tbe 
plaint, nor is there any claim for the accounts 
and enquiries usually directed in such a 
\ subject, matter moreover is not the 
whole of the dead man’s estate but only a 
Wttion of it. But this in no way concludes 
the matter. The pleadings raised a distinct 
question between the plaintiff and her ohild- 
ten as to their respective shares in the 
subjecb.^tter of the suit, and an issue was 
framed for the purpose of deciding that 
question. The preliminary decree, more- 
over, directed an enquiry not merely as to 
the plaintiffs share, but as to the entire 
share of Ko Po Cbo in the subieob-matter 
of tba.euit. In these ciroumatances it was 
jin their Lordships’ opinion not only com- 
petonb for the Court to ascertain and declare 


the shares of the three children of Eo Po 
Cho; it was their plain duty so to do. In 
their Lordships’ opinion tbe decree of tbe 
High Court should be affirmed and this 
appeal dismissed. They will humbly advise 
His Majesty accordingly. As tbe respon- 
dents have not appeared there will be no 
order respecting costs. 

R.K. Appeal dismissed. 

Solicitors for Appellant — Lambert d TFIufe. 

Respondents Ex parte. 
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(From Ceylon) 

Sth November 1940 

Lord Atkin, Lord Thankerton and 
Sir George Rankin 

Cecily Harriett Matilda Pcins — 

Appellant 

V. 

B. M. Sellamuttu Ptllai and another — 

Respondents. 

Privy CoUQcil Appe&l 20 of 1940. 

Appeal^Privy Council^Concurrent fiodiDgs 
oi fact by lower appellate Courts ~ Rule that 
Privy Council will not interlere in appeal is not 
iDilexible^WhCQ Privy Council will interfere^ 
stated. 

The rule that tbe Privy Council will not interfere 
in appeal with concurrent findings of faot by tbe 
lower appellate Court is not 00 rigid that it might 
not be departed from Ueucbastateofthlngsexisted 
as facts appearing from some undisputed document 
which are completely destniotlve of tbe findings of 
fact. [P 56 0 2] 

H. L.O. ilaeaiki^ and SUphen Chapman ~ 

for Appellant. 

J. df. PringU and N. R. Fox Andr$\os — 

for Beepondents. 

Lord Atkln« — This is an appeal from 
the Supreme Court of Ceylon confirming 
the District Court oi Colombo. Tbe action 
vvas brought by the present appeUanti the 
wife of a Mr. Peiris who carried on business 
as a broker at Colombo. The claim made 
by her was that there being a property for 
sale, her hnebaod went to the present res- 
pondents and arranged with them that they 
should purobase the property for his wife 
because bis finanoial ciroumstanoea were 
snob that it was inconvenient that tbe pro- 
perty sbould stand in bis name, and ar* 
ranged that they should seoure a mortgage 
on tbe property; that the whole transaction 
was carried out in her name; she was the 
principal and tbe transaotion being carried 
out in her name, she would be entitled to 
have the property declared to be hers. That 
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case which was pot forward, though not it 
seems in the first instance, alternated with 
the case that all these transactions went 
through for her, that by agreement made 
between her husband and the two respon- 
dents, the two respondents having under- 
taken the liability for a loan and having 
made the purchase in their own names, 
agreed that she should have one- fourth of 
the property — the money that represented 
her share of the purchase price being paid 
off out of the profits of the whole property 
which would be received, and were received, 
by the defendants. 

The simple answer that is made by the res- 
pondents and was accepted by the Judge of 
first instance is that that transaction in that 
form never took place. It seems to have 
been suggested at one time that the hus- 
band should receive from this transaction 
one-fourth of the property that was bought. 
No agreement was eventually arrived ,at. 
There are documents which indicate that 
Mr. Peiris, the husband of the plaintiff, had 
suggested to the solicitors for the defendants 
that they had agreed to pay him a one. 
fourth share of the property in considera- 
tion for his services in introducing the 
transaction to them. A draft memorandum 
came into existence upon that footing, but 
there was no concluded agreement and 
eventually it is quite plain that any sugges- 
tion that Mr. or Mrs. Peiris should get one- 
fourth of the property fell through for the 
reason that neither Mr. nor Mrs. Peiris 
was prepared to undertake the responsihility 
for one.fourth of the losses on the working 
of the estate, if there should be losses. The 
transaction seems quite plain when one 
considers it. At that time there was not 
much prosperity attaching to tea plants- 
tions in Ceylon. Eventually the position 
got much better and if this arrangement 
had been carried through, Mr. and Mrs. 
Peiris would have been in a position to say: 
“Well, the profits have been sufficient to 
meet this one-fourth of the purchase price’’. 
In the circumstances it is almost certain 
that neither Mr. nor Mrs. Peiris would 
have had any right or power to claim that 
one-fourth share. 

However, the position here is that the 
Judge has rejected entirely the story told 
by Mr. and Mrs. Peiris and he believes the 
story told by Mr. Weerasooriya, who is a 
proctor of repute, to the effect that he never 
was made aware of the transaction as nar- 
rated by Mr. Peiris and that there never 
was a concluded agreement. In those 


circumtances it seems plain that the 
documents must stand as they are. The 
defendants have taken the property them, 
selves; they did not in fact buy it for Mrs. 
Peiris or for Mr. Peiris and there was no 
agreement by which they undertook to give 
any share of the property which they had 
bought for themselves either to Mr. Peiris 
or Mrs. Peiris. 

Those are the findings of the District 
Judge and they are findings of fact. On an 
appeal to the Supreme Court, the Supreme 
Court accepted the findings of fact of the 
learned Judge and they agreed with bis 
reasoning. There are therefore concurrent 
findings which prevent their Lordships 
from interfering with those findings of fact. 
No doubt the rule as to concurrent findings 
is not so rigid that it might not be departed 
from if such a state of things existed as facts 
appearing from some undisputed document 
which are completely destructive of the 
findings of fact by the learned Judge, but 
nothing of that kind appears here. In those 
circumstances, it is impossible for their 
Lordships to interfere with the judgments. 
The result is that the appeal must be dis- 
missed and their Lordships will humbly 
advise His Majesty accordingly. The appel- 
lant must pay the costs. Their Lordships 
see no reason why there should be more 
than one set of costs in the circumstances 
because substantially the issues seem to be 
the same as regards both the respondents. 

G.N./r.K. Appeal dismisted. 

Solicitors for Appeliant — Cayley <t Knight. 

Solicitors lor Respondents — 

Peake & Co. otui Fteeman d Cooke, 
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5th May 1941 

Lord Atkin, Sir George Bankin 
AND Lord Justice Olauson 
Committee of Uanagement of Gurdwara 
Penja Sahib and another — 

Appellants 

V. 

LieuUnant Sardar Mohammad Nawaz 
Khan and others — Bespondents. 
Privy CooiicU Appeal No. 62 of 1939. 

(a) Religious endowment — Dedication — 
eavy onus lies on person who asserts that 
•operty belongs to religious institution. 

Where the original right to certain pro^rty was 
ith the proprietary body, the burden lies “^7 
i the persons who assert that it belooga to ® 
c»us Institution to prove dedication by user the 
tiole of the land to the purpose of the instltation 
id it is beside the point to show that the opposite 
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evidoDce does Dot exclude the theory of 
dedicatioD. The case of dedication is not made out 
merely by evidence of neighbourly or considerate 
conduct towards a religious institution or by show- 
iog tbat small prodts have not been churlisbly 
exacted by the proprietor from persons held in 
general esteem. [P 60 0 2 ; P 61 C 2) 

(b) Religious Endowment— Practice of certain 
institution cannot be presumed from practice 
prevalent in majority of religious institutions — 
Rule of practice should be collected from its 
own constitution or practice as proved in 
evidence- 

Ascetics and religious institutions exhibit great 
diversity ol character and UdasU in particular con- 
form to no single typo. In any case to presume 
tbat a particular Udast shrine followed a cortaio 
practice because on account of all religious institu- 
tioDs throughout the province the practice was 
found to obtain in a majority of the cases is a 
course of reasoning unwarranted by prinoiple or 
authority. The rule of practice of the iostitution 
should he collected from its own constitution or 
practice as proved in evidence : 11 M I A 406 (PC). 
ntl. on, [P 61 0 2] 

(c) Custom (Punjab) ^Religious institution— 
No general rule that property acquired by indU 
vidual members of a religious fraternity belongs 
to religious institution. 

There is no genoral rule in the Punjab tbat all 
property acquired by individual members of a reli- 
gious fraternity belongs to the religious institution 
to which they are attached. [P 68 0 2 ; P 62 0 1] 

W, WoUach — (or Appellants. 

J. Govtr and J. E, Ood/rey — 

for Beapoodents. 

Sir George Rankin. — The dispute in 
this case relates to an area of 28 kanals and 
1 maria (oearly three acres) situated io the 
village of £ot Fateh Khan in the Atbook 
diatriob of the Punjab. Within this area lies 
the tomb (samadb) of a Hindu ascetic Baba 
Than Singh who is said to have died in or 
about 1799. This tomb has long been held 
in veneration and bad become a udasi 
shrine (dehri or deri) before the Punjab 
came under British rule. The tomb of hie 
disciple Chet Earn lies near to that of Than 
Singh, but the religious institution is known 
as the Deri Baba Than Singh. It would 
ap^r to be in enjoyment of one if not two 
05 ^'Ktunents of revenue dating from 
Sikh times. At its head there has been a 
long succession of mahants and in the area 
now in question have lived the aadhns con- 
nected with the institntion as weU ns the 
mahant. A langar or free kitchen with cer- 
tain buildings attached thereto has also 
been maintained there. The various com. 
PouDds or closes comprised in the area are 
referred to in the judgments and decrees of 

aoA ihatos Nos. 179 to 

880 , these being the numbers given to them 


in the khasra abadi register of 1662 at the 
first regular settlement. 

Tbe village is said to have been founded 
in tbe l6th century by an ancestor of res- 
pondent i Lientenant Sardar Mohammad 
Nawaz Khan (herein called tbe respondent). 
Its inhabitants, apart from those connected 
with the shrine, are Muslim cultivators and 
one or two kamins e. g., the blacksmith, tbe 
carpenter. At the first regular settlement 
in 1862 , tbe proprietors consisted of a num- 
ber of members of tbe respondent's family, 
but in or about 1862 a partition was made be. 
tween three branches of the family. By this 
the village was divided into three portions 
called Abadi Eot Kbas, Abadi Kot Bala and 
Abadi Deri Baba Than Singh. This last 
portion was included in tbe share which 
fell to the respondent's predecessor. It in. 
eludes the laud iu suit which is separated 
from that part of tbe village Eot Ebas in 
which the cultivators and kamins live by 
some so yards or more of cultivated land. 

Tbe respondent was a minor when io 1908 
he succeeded to tbe property on tbe death 
of bis father, and from 1903 to 1921 tbe Court 
of Wards was io charge of his estate. Since 
1924 tbe respondent has had the manage- 
ment of his own property and has asserted 
rights as proprietor of the village over the 
area in question which are now contested 
by those interested in the shrine. It is not 
now disputed by tbe respoudeut that tbe 
sites of the two samadbas must be treated 
as having been dedicated to the religious 
institution and that tbe langar buildings 
belong to it permanently. But he contests 
tbe appellants' claim on behalf of the shrine 
that the whole area of 28 kanals and 1 maria 
together with the various houses thereon 
is in the same position as the samadbs, and 
tha the has no right in it; as also their 
claim tbat in any event tbe right of occu- 
pation is vested in the shrine and continues 
so long as the shrine exists. He claims 
moreover certain rights by village custom in 
the malba or materials of which the houses 
are built, which rights are denied by the 
appellants. These matters came originally 
before a tribunal constituted under the Sikh 
Gurdwaras Act (Punjab Act 8 of 1926 ). An 
application having been made to have the 
shrine declared to be a Sikh gurdwara. the 
mahant objected that it was a Udasi insti- 
tution and not within the Act. The rospon- 
dent by petition dated 25th April I93l, 
objected that the area claimed as belonging 
to the institution was his sole property; 
that he was the owner of the malba of the 
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houses and buildiogs, and that their sites 
reverted to him if a non-proprietor occnpant 
died childless, or abandoned the building, 
or alienated it without his permission. In 
effect, his claim was to treat the mahant and 
the sadhus as non-proprietors occupying 
separate bouses with permission of the pro- 
prietors and subject to the rights which the 
custom of the village gave to the proprietor. 
The mahant's objection at first succeeded 
but in March 1935. it was compromised on 
appeal to the High Court and the institu. 
tion was declared to be a Sikh gurdwara. It 
thus became necessary to decide the various 
matters raised by the respondent's petition 
and the Tribunal received oral and docu- 
mentary evidence thereon in considerable 
quantity. On 18th November 1935, the Tri. 
bunal by a majority determined that 
the petitioner is owner of the sites of ihatas 
Nos. 179 to 290 but as long as the shrine exists 
there is no right of reversion in favour of the peti. 
tioner ; it has a right of occupation of the whole 
.’irea of 26 kanals 1 tnarla and there is no right of 
reversion, in favour of the petitioner, of the site or 
malba of any house over this area in the event of 
the occupant thereof dying issueless orabandoniog 
or alienating the building without the permission 
of the proprietor. 

Apart from the two samadbs and the 
langar, Hilton J. the President of the Tri. 
bunal dissented from this decision of his 
two colleagues save as regards the declara. 
tion of the respondent's ownership. On ap. 
peal to the High Court, Coldstream aud 
Blacker JJ. agreed with Hilton J. The 
High Court’s decree of 16th July 1996, de* 
dared the petitioner (the present respon. 
dent) to be the owner of the sites of ihatas 
Nos. 179 to 290 “except the sites of the two 
gurdwaras Debri Bbai Than Singh and 
Dehri Bbai Chet Ram and also to be en. 
titled to the malba of the superstructures 
situated ou the disputed areas in the event 
of the occupant thereof dying issueless or 
abandoning or alienating the building with, 
out the proprietor's permission. From this 
last declaration, however, they excepted 
the superstructures of the “gurdwarae" and 
of the laugar and the buildings appertaining 
thereto. Neither of the Courts in India has 
taken the view, for which the appellants 
contend, that the area in dispute has as a 
whole become dedicated to the shrine so as 
to make an end of the respondent's owner, 
ship therein. But the two members of the 
Tribunal who were in the majority con- 
sidered that the right of occupation, whe- 
ther or not given at different times to 
individual sadhus, WM given to the institu- 
tion, which occupied the various houses 


through them as its members. Rai Bahadur 
Lala Dwarka Parsbad said in his judgment 
that “it was a case of dedication by user”; 
also, 

it is the shrine that has the right of occapation 
over this whole area of 28 kanals and so long as it 
exists there is no case of reversion to the Sardar. 

The other member, Sardar Man Singh, 
added that as the sadhus were all ascetics 
whatever they acquired was for and on be- 
half of the dehri aud not for themselves. 
For this he vouched as authority para. 89 
of Rattigau's “Digest of Civil Law for the 
Puujab” : 

89. All property aetjutred by indlvidnal members 
of a religious fraternity belongs, as a general rule, 
to the religious institotion to whioh they ate 
attached. 


The papers prepared in 1862 at the first 
regular settlement were prepared before the 
village bad been partitioned and at a time 
when there were a considerable number of 
proprietors. The kbasra abadi register (a 
list of inhabited sites) and the map of 1962 
disclose some sixty "ihatas" as being houses 
or areas of land held therewith in the occu- 
pation of individuals who are for the most 
part without women or children. The great 
majority of them if not indeed all are 
clearly sadhus, but io two cases it is noticed 
that one bouse is a school and the other a 
police station. The sadbu in every case is 
entered in the register as "owner'' of the 
bouse, but too much need not be made of 
this expression. In another of these settle- 
ment papers — a statement of owners’ and 
tenants' holdings called the mumtakib as- 
samiwar kbasra — the owner as distinct 
from the tenant is entered as “sbamilat 
deh" (village common land). In the wajib- 
nl-arz prepared at this time it is stat^ in 
para. 8 relating to “income from cesses" : 

A person who wishes to take up residence, does 
60 with our (proprietors’) permission. If a 
demands any help for the construction of a kotha, 
he is helped with wood. He is entitled to reside as 
long as he likee. When he deserts ‘*»e plaw, he is 
not entitled to sell the house. After he hM left, the 
proprietor of the place shall be enH M ‘o 
The proprietor may make Abad in the kotha any 
person be likes, subject to the condition that if 
the former returns to the vUlage after 2-4 years and 
his house is in a sound condition, then be is given 
on bis request the same kotha for residence. 

The only point material to the prwent 
case in which this differs from the ordinary 
custom (set forth iu para. 236 of Rattigan s 
"Digest”) concerns the right to the malba 

the latter giving to the non-proprietary 

resident a right to sell the materials of the 
bouse on his occupation ceasing. In 1889, the 
mahant having died, a question arose as to 
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the continaatioD by Government of the 
jagir of the village of Jassian and the re- 
venne Court required the tabsildar of Fateh 
Jang to report on the condition of the debri 
now in queetion and its langar. This oflBcial 
requested Sardar Fateh Khan a predecessor 
of the respondent to inquire, and his report 
of lOth Jane 1382 (Ex.o/3l) is in evidence. 
It describes this abadi as a separate and 
inaporkant colony and it gives the dehri a 
good character, saying that its kitchen not 
only feeds its sadbus and fakirs but also 
wayfarers and that it gives each fakir 
one rupee per month for clothes, etc. The 
appellants also seek to rely on Es. o/32 a 
"list of houses attached to Dehri Baba Than 
Singh” made out — it does not appear by 
whom— for the revenue Court on this occa* 
sioD. This list has been treated as inad* 
missible by the High Court but, if it be 
admitted, it shows the bulk of the houses 
as having a sadbu for “owner”, though a 
number are entered as musafirkbana mak. 


ing them appear as intended for use by 
wayfarers rather than residents — an ap* 
pearsDce which would make a hatter im. 
pressioD upon any revenue official dealing 
with the continuation of the jagir: otherwise 
it does not substantially alter the picture 
presented by the settlement papers of 1662 
save that it shows the pakka buildinge to be 
16 and the kaoba to be il. 

At the second regular settlement of 1663 
in the kbasra paimaish papers (statemsnt of 
measuremsnta) under the beading “owner” 
in respect of these 28 kanals 1 maria is the 
entry “village abadi.” The area itself is 
described as uncnlturable inhabited land 
(abadi gbair mumkin). In the Record of 
Bights at the third settlement, 1605, and at 
the fourth, 1935, the entry “village abadi” 
is put in the column beaded “tenant” as 
well as in the column headed "owner” and 
to the description gbair mnmkin abadi is 
added "of Dehri Baba Man Singh” — which 
the respondent claims to be in recognition 
of the partition of 1882 . In none of the 
settlements after the first is there any 
entry in a settlement paper corresponding 
to the entry which has bean cited with re. 
fereooe to persons wishing to reside in the 
village. This the High Oonct has noted, but 
the learned Judges following a previous de- 
cision of their own Oonrt in 17 Lab 408 ,* 
have held that it does not detract from the 
force of the entry os after the first settle. 

!• (’86) 23 A I R 193C Lah 894 : 166 I 0 167 • 17 

SkfflngJ! ^ ^ 


meat the revenue authorities did not con- 
cam themselves with recording rights in 
the village abadi. This is a matter of the 
revenue history of the province and their 
Lordships see no reason to think that the 
High Court is not correctly informed. 

Two matters which their Lordships do 
not find it necessary to discuss may here be 
mentioned and put aside. The first is an 
arbitration held in 1901 by an Assistant 
Commissioner, Mr. C. P. Usborne, in a dis- 
pute about the right to receive the rents 
paid for shops opened or erected in the area 
in salt at the time of the Baisakbi fair. The 
award of 27th March 1904, was that half the 
rent should be taken by the respondent and 
the other half by the sadbu in whose house 
the shop was put up. Both sides crave this 
in aid. the respondent pointing to the fact 
that the bouses were held to belong to the 
individual sadbus, the appellant to the fact 
that the proceedings were brought by the 
mabant. The second matter is the claim 
made by the respondent in 1925 to receive 
huq buha or door tax from the mabant 
Farkasba Nand under the wajib-nl-arz of 
1862 . This claim succeeded before the reve- 
nue Courts which were ultimately held by 
the Board to have exclusive jurisdiction 
over the claim, but doubts had been thrown 
upon the right by opinions of the civil 
Conrts and the Board did not pronounce 
upon the matter : 65 I A 301.^ Their Lord- 
ships are not to be noderatood as thinking 
that the results of these two disputes are 
irrelevant in the present case. On the con- 
trary, their view is that on balance they are 
not witboot weight in favour of the respon- 
dent bat that in view of more direct and 
cogent evidence a discussion of them would 
enonmber the present case unnecessarily. 

The respondent's 69 witnesses may be 
taken to establish that since be came of age 
in 1924 he has exercised the rights claimed 
by him and the appellants’ evidence is that 
of late years he has done so somewhat 
harshly having had a number of the kaoba 

houses demolished. On the other band 

and Mr. Wallach for the appellants has 
most forcefully laid stress upon this as bis 
main point — the respondent's evidence does 
not include anything to show that his father 
before bis death in 1903 or any previous 
proprietor bad taken possession of sadbus’ 
bouses on their death or departure from the 
village or bad otherwise exercised the ous- 

2. (’38) 25 AIR 1938 P 0 219 : 175 I 0 769: ILR 
(1986) Lah 514 : 65 I A SOI : 32 S L R 836 (PQ) 
Mohammad Nawaz Khan v. Bhagats Nand. ’ 
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tomary rights now claimed. For the time 
(1908 to I92'i) o( the management of the 
Court of Wards while the respondent was a 
minor, there is some such evidence. The 
responsible official who was a manager from 
1918 to 1923 (p. w. 5) speaks to the supply of 
timber to a sadbu called Budh Prakash and 
says that the house of another sadhu called 
Narain Das was on bis death, about 1922, 
taken by the Court of Wards. The evidence 
of this witness (P. W. 5) as also of the assist- 
ant managers from 1914.17, 1917-23, and of 
several other witnesses shows that there was 
no musafirkbana in this part of the village, 
though witnesses for the appellants say that 
the people of Qutbal about igi7 built one 
which has been demolished. One sadhu 
Bawa Mohan Das (P. w. 24) fully supports 
the respondent on all points but is much 
exposed to suspicion of partisanship. Some 
at least of the sadhus appear to have bad 
chelas who lived with them and in some 
cases at least the chela succeeded in fact to 
the possession of the guru’s house at bis 
death. The witnesses called for the appel- 
lants include some who say in general terms 
that the sadhus’ bouses were given to them 
by or belonged to the debri, or that tbe 
sadhus were living through tbe mabant, or 
that when a sadbu went away the mabant 
got tbe key of bis bouse and managed it, or 
that tbe mabant got tbe sadhus’ bouses 
repaired or that pilgrims were put up in tbe 
bouses as tbe mabant directed. But this 
evidence is poor in quality and is wholly 
lacking in particulars. Tbe Mabant Bbaqta 
Nand who succeeded Parkasba Nand in 1928 
and wbo compromised with tbe appellants 
in 1985 over their claim that tbe shrine was 
not a Udasi institution but a Sikh gurdwara 
was called on their behalf and said that all 
tbe kacba bouses except three or four were 
in his possession and were the property of 
the dehri, that he used some of them for 
bis servants and some as storehouses. On 

tbe other band he says : 

I took tbo right of residence from GaribDas and 
also from Sarup Das. If a sadbu lives in a certain 
house bo cannot bo ousted by the mabant unless 
be does something against tbo principles of the 
dehri sabib but no sadbu could alienate bis right 
of residence to anybody except the dehri sahib. 

The general effect of tbe evidence for tbe 
appellants is that in 1669 and down to 1938 
the bouses in this abadi were some forty or 
fifty in number of which a dozen or so were 
pakka, i.e., built of masonry, while the rest 
were kacba, i.e., of mod and stones 1 and 
that all, or all save three or four, bad been 
demolished recently, that is about 1984. Tbe 


Court of Wards manager says that in his 
period of office (1918 to 1928) the pakka 
buildings were the langar, the mahant’s 
bungalow, tbe main dehri, the second dehri 
and two houses one on each side of the 
latter. Also that there were about twelve 
kacba bouses inhabited by sadhus most of 
whom lived there permanently but some of 
whom came and went though they bad 
bouses there. Tbe papers of 1662 show some 
68 compounds but apparently tbe number 
of sadbu tenants bolding houses is in tbe 
neighbourhood of thirty. Tbe list, exhibit 
0-32, given to the revenue Court in 1882 
mentions 16 pakka and 42 kacba buildings. 
Tbe general effect of this evidence is to 
show that between 1662 or 1862 and 1920 or 
thereabouts there was a considerable diminu- 
tion in tbe number of the kacba bouses but 
tbeir Lordships are not prepared to go all 
tbe way with Hilton J. in saying "that this 
fact can only be attributed to the proprietor 
having gained possession of them according 
to tbe custom." If tbe number of sadhus 
for any reason became less, such bouses, 
unoccupied, would tend to fall down and 
might not be repaired or rebuilt by tbe 
mabant or by anyone else whether they 
belonged to tbe debri or to tbe individual 
sadhus. 

It appears unreasonable on tbe evidence 
to doubt that tbe original right in tbe land 
in suit was with tbe proprietary body. 
Hence the first question is whether tbe 
appellants have proved a dedication by user 
of tbe whole of the area to tbe purposes of 
tbe shrine. This burden lies heavy on tbe 
appellants and it is beside tbe point to show 
that tbe respondent’s evidence does not ex- 
clude the theory of dedication. For practical 
purposes, the shrine would hardly be treated 
as other than a permanent institution, and 
it is not easy to envisage conduct which 
would show an intention to dedicate the 
right of occupation until such time as the 
shrine should cease to exist and which 
would yet fall short of a simple out-and-out 
dedication of the whole interest as in the 
case of the eamadhs themselves. But, in 
their Lordships’ opinion, the evidence falls 
far short of establishing that the individual 
bouses of the sadhus were dedicated to the 
shrine in either sense or at all. The settle- 
ment papers of 1862 and of the later settle- 
ments make it almost hopeless to oballenge, 
as regards this abadi of some three 
tbe proprietorship of the respondent. They 
exclude any suggestion that in 1862 or later 
the mabant had become entitled to the 
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abadi by any form of dedication and indeed 
there is no trace of any such claim having 
been brought to notice at any of the settle- 
ments or having been taken accoant of at 
the time of the partition between the mem- 
bers of the proprietors’ family. Yet the case 
now made by the appellants and pleaded in 
their written statement of 20tb July 1935, 
is that the respondent “has no right, title or 
interest in the said area.” That the right of 
occQpation but not the proprietorship has 
been dedicated is not an impossible position 
as a matter of law, and it might be affirmed 
witbont contradicting the entries in the 
settlement papers as to the proprietorship. 
But it is equally inconsistent with the settle- 
ment papers to suppose that the mabftnt or 
the debri sahib itself was the sole and 
quasi-permanent tenant of this area. No 
trace of such a claim can be discerned in 
the map or kbasras of 1662 . The individual 
occupiers of the different bouses are set forth 
in detail as the persons having the right of 
occupation. For the purposes of the ques- 
tion whether the proprietors' rights in those 
three acres of abadi have been parted with 
wholly or partially by way of dedication to 
the shrine, the particular custom as to 
malba laid down in the wajib-ul.arz of 1862 
is only of subsidiary importance. If it be 
postulated for the sake of argument that 
the case falls under the general cnstom re- 
ferred to by Hilton J. and stated in Ratti- 
gan’s Digest in para. 236 the case as to 
dedication is not substantially altered though 
the claim to malba would be inconsistent 
with the assumption made. But their Lord- 
ships agree with the High Court in thinking 
that the special custom is proved, and in 
any case they think it reasonably clear that 
individual sadbus minded to attach them- 
selves to the shrine were from time to time 
permitted by the proprietors to set up for 
their own habitation kaoba bouses in its 
neighbourhood, thus making it an abadi fairly 

enough described as a separate colony a 

colony which not only enjoyed considerable 
reputation bat also had the good wiU of the 
respoD^nt’s predecessors such as Sardar 
^ateh Khan. The absence of evidence that 
the respondent’s predecessors refused to 
allow ope sadhu to succeed another in the 
occupation of the honses, or took away the 
matenalfl. or ipstaUed a different class of 
tenant, is sufficiently explained by the oir- 
oumatances and by the lapse of time and in 
M ^wy warrants an inference of dedication 
whether of the right of ooonpation or of the 
whole interest m the Und. Suoh a conolu. 


sion requires to be supported by clear and 
specific evidence of individual transactions 
which require the hypothesis of dedication 
to account for them — all the more so that 
it is contrary to the custom recorded in 1862 
and to the position recorded at four settle- 
ments. The case of dedication is not made 
out merely by evidence of neighbourly or 
considerate conduct towards a religious ins- 
titution or by showing that small profits 
have not been churlishly exacted by the 
proprietor from persons held in general 
esteem. Nor is it to be made out by show- 
ing that the sadbus dependeob on tbs ma- 
hant got his help for repairs, or allowed 
him to assign pilgrims to them at the time 
of mela, or sought his help in other ways. 
As Hilton J. has observ^, “there is no 
evidence that the manager of the institu- 
tion obtained the proprietors’ permission to 
bnild houses for sE^hus.” There is moreover 
DO foundation for the contention that the 
mabant was in management and control of 
the bouses occupied by sadbus in suoh sense 
that the sadbus enjoyed a sort of service 
occupation of the property of theinstibutioo. 
Save as regards the samadhs themselves 
and the langar bnildings the case of dedica- 
tion by user fails. 

The appeal made to para. 89 of Battigan’s 
“Digest” is in these cironmstances of no 
avail to the appellants. If it were intended 
as the statement of a legal presumption 
based upon a general custom of the Punjab, 
their Lordships, in view of the wide sweep 
of the proposition and of the importance of 
presumptions in India, would have desired 
and indeed expected ampler authority for it 
than they have been able to discover. Of 
the two oases cited as authority by the 
learned author their Lordships have been 
able to examine the first, 31 p B 1874,® and 
cannot find that it affirms any such propo- 
sition. Ascetics and religious institutions 
exhibit great diversity of character and 
Udosis in particular conform to no single 
type. In any case to presume that a parti- 
cular Udasi shrine followed a certain prao- 
tice because on a count of all religious 
institutions thronghout the province the 
practice was found to obtain in a majority 
of the cases is a course of reasoning unwar- 
ranted by principle or authority. Their 
Lordship would be very slow to apply to 
such an institutioa as this dehri a rule not 
collected from its own constitution or prao- 
tice as proved in evidence. Of the rule now 
i n question it may be further said that un- 
37 (’74) 21 P R 1874, Tota Putl v. Padam — 
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less it be written large in the conduct and 
history of the "fraternity” the greatest 
doubt ie thrown upon it. However, from 
the introduction to Chap. 6 of the "Digest” 
and from para. 84 it appears that the force 
of such considerations did not escape the 
learned author, who insists that there is no 
general law applicable to religious institu- 
tions in the Punjab and appears to recog- 
nize in the light of long-standing decisions 
of the Board that they are to be governed 
only by customs and usages which they 
can be shown to accept. Thus in li M I A 
405* at p. 428, a case about a Hindu math in 
Bengal, it was said by the Board : 

Theoolylawasto these mahaats and their office, 
functions and duties is to be found in custom and 
practice, which is to be proved by testimony. 

Paragraph 89 of the "Digest” is not really 
put forward as a statement of any legal 
presumption: though it uses the words 
"general rule” it is not the statement of a 
rule but of something which has been found 
by enquiry to be true of most fraternities. 
Their Lordships are not satisfied that the 
eadhus living in this abadi were members 
of such a "fraternity” as is contemplated 
by the paragraph; but, whether they were 
or were not, it is, in their Lordships' view, 
established by the evidence that the bouses 
in which the sadhus lived were treated by 
them and by the mabant as their own and 
not as belonging to the dehri. It cannot, in 
these circumstances, be held that the rights 
which the sadhus obtained as a result of 
their being allowed to live in this abadi 
became enlarged as against the respondent 
by virtue of any such rule as is put forward. 
Their Lordships will humbly advise His 
Majesty that this appeal should be dis- 
missed. The appellants will pay the costa 
of respondent 1. The Registrar in taxing 
such costs will take note of and deal with 
any complaint made by the appellants as to 
the inclusion in the record of unnecessary 
documents such as those specified in para. 9 
of the appellants’ case. 

K.8./R.K. Appeal dismissed. 

Solieitora for Appellants — Charles Bussell <£ Co. 

Solicitors for Respondents — 

Sharpe Prtlehard <C Co. 

4. (’67) 11 M I A 406: 8 W B 25: 2 Bother 86: 2 

Sar 306 (P C), Greedbaree Doss v. Nundokissore 

Doss. 
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28th April 1941 

Lords Atkin, Russell of Killowen 
AND Romer, Sir George Rankin 
AND Lord Justice Clauson. 
Sardar Nisar Ali Khan and others 

— Appellants 


V. 

Mt. Fatima Sultan and others 


— Respondents, 
PriTy CouDci) Appeal No* 17 of 1939i 
Custom (Punjab) ~ Succession « Custom 
modifying ordinary law of succession must be 
ancient and Invariable and should be established 
by untmbiguous evidence — Burden of proof lies 
heavily on plaintiff ~ Custom of succession by 
males only^Case of succession consistent only 
with aforesaid custom must be established^ 
Cases of succession in family by males only 
capable of explanation other than alleged custom 
are not enough. 

A special custom modifying the ordinary law of 
succession must be ancient and inyariable and 
should be established to be so by clear and unambi* 
guous evidence: 14 MIA 570 (PO)aod ('17)4 AIR 
1917 PC 181, Rel. on. [P 63 0 1] 

Id every case of this kind the burden of proof lies 
heavily on the plaintlS: (*17) 4 AIR 1917 P C 161, 
Rtl. on. [P 63 0 1] 


For the purpose of establishing a custom exclude 
ing females from succession cases of succession in 
the family by males only being capable of some 
explanation other than the alleg^ custom are not 
enough. Cases of succession which were consisUnt 
only with the existence of the alleged custom i« e. 
which could only have taken place if the alleged 
custom in fact prevailed in the family must be 
shown. The plaintid's former denial of the alleged 
oustom excluding females from succession, the re- 
cording of the plaintid's cousin’s land as having 
devolved upon his heirs according to Mahomedan 
law and the mutation of the plaintlfi's father’s 
land in the name of bis widow and daughters as 
well as his sons constitute strong pieces of evidence 
asaioet the alleged custom excluding femwes from 
succession : (-32) 19 A I R 1932 P 0 2] 

W. A. Barton and J. M. Pringle — 

t^m A nf a 


Sir Thomas Strongman and W. Wallach — 

for BespondentSf 


Lord Rassell of Killowen.— This is an 
appeal from a jadgment and decree of the 
High Court of Judicature at Lahore, which 
reversed a judgment and decree of the Assis- 
tant Collector of Lahore, and dismissed the 
suit of three of the present appellants. The 
suit was brought by three sons of the late Sir 
Fateh Ali Khan against seven defendants, 
viz., Sir Fateh's widow and bis five daughter^ 
A fourth son who was absent in England 
was also joined as a defendant. The relief 
claimed was a declaratory decree to the 
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effect that the plaintiffs and the defendant 
son ^ere the heirs of Sir Fateh, and exclu- 
sive owners of the lands specified in the 
plaint; and that the defendants, the widow 
and daughters, had no right therein. The 
foundation of the claim was that by the 
custom of the family women did not inherit. 
The family are Shiah Mahomedans of the 
Asna Ashari sect. The alleged custom was 
admitted by the widow and all the daughters, 
except one, viz., Fatima Sultan. The Assi- 
stant Collector held that the alleged custom 
has been proved, and gave judgment decree, 
ing the suit on Stb May 1935. Fatima Sultan 
appealed to the High Conrt and on 18 th 
January 1937, the judgment of that Court was 
pronounced allowing the appeal and dismis- 
sing the suit. From that decision the four 
SODS have appealed to His Majesty in Council. 
The question for their Lordships' considera- 
tion is whether the plaiotiffe have proved 
the alleged family custom; but before stat- 
ing the coDclnsioD which they have reached, 
their Lordships think it advisable to recall 
certain statements previously made by the 
Board when dealing with alleged departures 
from the ordinary laws of succession. In 14 
MIA 570^ at p. 595 the Board stated that : 

It U of the essence of special usages modUylDg 
the ordinarj law of Buceession that they abould be 
ancient and ioTariable: and it U further essential 
that they ehonld be established to be so, by clear 
and unambiguous evidence; 


and in 45 I A 10~ their Lordships observed 
at p. 19 that *'in every case of this kind 
the burden of proof lies heavily npon the 
plaintiff," Furthermore, their Lordships in 
the last, mentioned case repeated with ap- 
proval a passage from the judgment in 8 Mad 
464^ at p. 485 which runs thus: 

But InstaDcea of this kind will be found to occur 
whore there is no doubt that the family is govern- 
ed by pure Mahomedan law. Indeed in piany parts 
of the country it Is unusual (or Mahomedan ladlea 
to Insist on their unquestioned rights. They will 
often prefer being malDtained by their brathen to 
a separate share for themselves. . . . Mora- 
over Mahomedan females are so muoh under the 
of their male relatives that the mere 
partition of Ue property among the tnales without 
reiarence to them, cannot count for much. 

In the present case the evidence is neither 
clear nor unembiguons. The cases deposed tb 
of SQOoessions in the family by males only 


M 1 A 570 ; I A Bup Vol 1 : 17 ’ 
▼•SlvaoanthaPenj 

2* (17) 4 A I R 1917 P 0 181 • an T n ftnR 
^ 450 : 46 1 A 10 j 12 8 L R *1C4 (P 0) A1 
Khan V. Bibi Bona Dero ' 

3. ( 85) 8 Mad 464, Mirabivi v. Vellayana, 


are of comparatively recent date and are all 
capable of some eitplauation other than the 
alleged custom. No case of any such succes- 
sion was proved which was consistent only 
with the existence of the alleged custom, 
i. e., which coaid only have taken place if 
the alleged cnetom in fact prevailed in the 
family. Their Lordships agree with the 
conclnsion which the High Court reached 
after a careful examination and analysis of 
the evidence adduced by the plaintiffs ; and 
they concur in the view that (i) the plain- 
tiff Niear AH's former denial of the alleged 
custom, ( 2 ) the recording of Ali Mahamad 
Khan's land (after enquiry from bis son) as 
having devolved npon his heirs according to 
Mahomedan law and (3) the mutation of land 
in favour of Sir Fateh's widowand daughters 
as well as bis sons, are three strong pieces' 
of evidence against the contentions of the 
plaintiffs. After considering the evidence 
adduced their Lordships feel no doubt that 
the plaintiffs have failed to prove that the 
alleged custom of excluding women from 
SQCcession exists in the family. 

Their Lordships think it right to add 
that they have an uneasy feeling that the 
Assistant Collector was to some extent in- 
fiuenced in arriving at a view in favour of 
the plaintiffs by certain words used by Lord 
Tomlin in delivering the judgment of the 
Board in 69 1 A 268* at p. 972. In the course 
of the judgment, it was stated that this 
family "are Shiah Mahomedans of the Asna 
Ashari sect governed by the Imamia law. 
By family custom women do not inherit." 
The question of the existence of such a 
family custom was in no way before the 
Board for consideration, or determination. 
The sentence was taken from the respon. 
dent's printed case merely as a description 
and what was thought to be a proper des- 
cription, of the family. It was in no sense, 
nor was it intended to be, a pronouncement, 
much less a decision, upon this vexed ques- 
tion of family custom. It should not have 
been counted as of any weight in arriving 
at a decision in the present litigation. It was, 
in their Lordships' opinion, unfortunate 
that the Assistant Collector should have 
been misled into regarding it as a pro- 
nouncement of importance and relevant to 
the present case. For the 'reasons which 
they have indicated their Lordships are of 
opinion that this appeal should be dismiss, 
ed, and they will humbly advise His Majesty 
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accordiogly. The appellante will pay the 
«osts of the appeal. 

G.n./r.k. Appeal dismissed. 

Solicitors for Appellants ^ Peake d Co, 

Solicitors for Rcspoodents — 

Douglas Grant d Dold, 

(28) A. I. R. 1941 Privy Council 64 

(From Baluchistan at Quetta) 

28th April 1941 

Lords Atkin, Bussell of Killowen, 
AND Romer, Sir George Rankin and 
Lord Justice Clauson 

Secretary of State — Appellant 

7 . 

Sardar Eustam Khan and others — 

Eespondents. 

Privy Council Appeal No. 50 of 1939* 

Foreign Jurisdiction Act (1890), S. l^Agree* 
ment Khan of Kalat granting to British 
Government by agreement in 1903 perpetual 
lease of Nasirabad Niabat part of Kalat terri* 
lory at quit rent and ceding entire management 
of territory absolutely and with all rights and 
privileges, State or personal, as well as full 
and exclusive revenue, civil and criminal juris- 
diction and all other forms of administration — 
Prior to agreement predecessors of plaintiffs 
bolding proprietorial rights over certain lands 
comprised in agreement ~ After agreement 
Government treating aforesaid lands as Govern- 
ment unoccupied lands^Suit by plaintiffs claim- 
ing that Government bad no title to lands 
granted to them by Khan of Kalat » Agreement 
held was not mere '^commercial agreement*' but 
created rights between two sovereign States 
Government held had full sovereign rights over 
territory and its act In refusing to recognize 
plaintiff’s title to suit lands being act of State 
plaintiffs could have no recourse against Gov- 
ernment in Municipal Courts* 

Bj an agreement in 1003 between the Ehan of 
Kalat and the Agent to the Gorernor-Oeoeral in 
Baluchistan the Khan of Kalat granted to the 
British Govern ment a perpetual lease of the 
Nasirabad Niabat a part of the Kalat territory at 
a quit rent and ceded, In perpetuity the entire 
management of the Nasirabad Niabat absolutely 
and with all the rights and privileges State or 
eonal, as well as fall and exclusive revenue, civil 
and criminal jorisdiction and all other forms of 
administration. Over part of the land comprised 
in the agreement the predecessors of the plaintiffs 
held proprietorial rights granted to them prior to 
1903 by the then Khan of Kalat and the grants 
continued to be of full force up to the date of the 
agreement. After the agreement the Government of 
India made a settlement of the territory and re« 
corded certain lands IncludiDg those comprised in 
the grant to the predecessors of the plaintiffs as 
Government unoccupied lands. The plaintiffs 
brought a suit claiming that as the lands in suit 
were comprised in their grant from the Khan of 
Kalat the Government bad no title to them and 
could not treat them as Government unoccupied 
lands : 


Held that (1) the agreement was not a "com* 
mercial contract” intended only to effect a more 
convenient method of coUectiog revenue and grant* 
iog powers only for that object ; [P 66 0 2] 

( 2 ) the agreement created rights between two 
sovereign States. The British Government were to 
exercise the rights and privileges ceded to them in 
as ample a manner as if acquired by conquest or 
cession by virtue of 8. 1, Foreign Jurisdiction Act: 

(P 66 C 2; P 67 0 ij 

(3) the agreement gave the British Government 

full sovereign rights over the territory and they 
bad a right to recognize or not to recognize the 
existing titles to land. The act of the British 
Government in not recognizing the title of the 
plaintiffs to the suit lands was an act of State for 
which the plaintiffs could have no recourse against 
the Government In Municipal Courts : 7 M 1A476 
(PC): (1399) A C 572; (*15) 2 AIK 1915 P 0 59; 
(*24) 11 AIB 1924 P 0 216 and (’30) 17 AIR 1980 
P C 267, BeL on, (P 67 0 2; P 68 0 1) 

J, Millard Tucker and J. M. Pringle.^ 

for Appellant. 

B. Gibson, Sir H, S, Oour and 8, P, Kf^mbata 

— for Respondents. 

Lord Atkin. — This is an appeal by 
special leave (roin the judgment of the Ad- 
ditional Judicial Commissioner in Balu- 
chistan, in which in the respondents' salt 
ha made a decree declaring their title to 
and. granting them possession of the lands 
in suit. The appeal raises an important 
question as to the powers o( the British 
Government over the sub-division of Nasira- 
bad, part of the territory of the Khan of* 
Ealat under a document dated 17th February 
1903, purporting to be an agreement made 
between the Ehan of Ealat and Colonel 
Yate, Agent to the Governor. General in 
Baluchistan. The agreement was expressed 
to be subject to the conbrmatioD of the 
Viceroy aud Governor* General in Oounoili 
and was duly con&rmed on 14th May 1908. 
The circumstances in which the agreement 
was made appear to be that for many years 
part of this district had been irrigated by 
canals flowing from the Indus, and that 
arrangements bad been made between the 
Khan and the British Government by which 
occupiers of land benefited were made sub- 
ject to a water* tax assessed by British 
officials, collected by Kalat officials, of 
which the proceeds were divided equaUy 
between the two Governments. This species 
of dual control naturally proved irksome, 
and the remedy was found in the agreement 
in question styled, without prejudice to its 
accurate description in law, the Treaty of 

1908. It is in the following terms : 

Agreement entered into by His HighnoM me 
Khan of Ealat, Mir Mahmud Khan, O. 0. L 
on the one part, and by the Hon’ble Oolonel 0. K. 
Yate, 0. S. I., 0. M. G., Agent to the 
General In Baluchistan, on the other part, subjoot 
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to the ccnfinnation of His Excolleocy the Vicefoy 
and Governor- General in Council. 

Executed at SibI on the seventeenth day of 
February, one thousand nine hundred and three. 

I. Whereas it has been found by experience to be 
to the advantage of both the British GoveniiDent 
and His Highness Beglar Begi Mic Mahmud Khan. 
G. C. I. E., Khan of Kalat, that the Niabat of 
Nasirabad should be exclusively managed by the 
officers of the British Government, it is hereby 
declared and agreed as follows : 

HisHigbneeaMir Habmud Khan, Khan of Ealat» 
on behalf of himself and bis heirs and successors, 
hereby makes over and cedes in perpetuity to the 
British Government the entire management of 
the Nasirabad Niabat absolutely and with all the 
rights and privileges, state or personal, as well as 
fi;^ and exclusive revenue, civil and criminal juris* 
diction and all other powers of administration, 
incinding all rights to levy dues and tolls on the 
following conditions :l 

(1) That the said Niabat shall be administered, 
on behalf of the British Government, by or through 
such officer or officers as the Governor-General in 
Council may appoint for the purpose with effect 
from the let day of April, one thousand nine hnn* 
dred and three, or such subsequent date as the 
Goverrment of India may take it over, 

(2) That the British Government shall pay to 
His Highness on the first day of April, one thou* 
Band nine hundred and four and thereafter, an* 
nually, on the first day of April each year, fixed 
annual rent of He. 1,15,000 (one hundred and 
fifteen tbonsand.) 

(8) That the aforesaid sum of Bs. 1,15,000 (one 
hundred and fifteen thousand), ehall be paid to 
His Highoesa without any deduction of coat of ad* 
ministration. 


north of where the r>ur Mohammad Wah crosses 
that road may hereafter be bronght under irrigation, 
His Highness the Khan of Kalat hereby agrees, on 
behalf of himself, bis heirs and successors, to make 
over and cede to the British Government in per- 
petuity that portion of the Manjuti land in the 
same manner as the Nasirabad Niabat above refer- 
red to, and it is hereby agreed that the British 
Government shall pay to His Highness annually 
an additional rent of rupees two thousand five 
hnndred, making a total quit^rcnt of Bs. 1,17,500 
to be paid on the first day of April one thousand 
nine hundred and four and subsequent years. 

IV. And whereas it is advisable that any further 
Kalat State lands on is ide the present boundary of 
the Nasirabad Niabat which may hereafter possibly 
be broQght nnder inigation by branches and exten- 
eioDS from existing British canals should also come 
nnder Bristish administration in the same manner 
as the Nasirabad Niabat above referred to, His 
Highness the Khan agrees to make over on lease 
in perpetuity any lands in the Lebri Bbag and 
Gandawa Niabate that may hereafter be found to 
be irrigable from existing British canals at a fair 
quit-rent which can be determined when the 
surveys have been completed. 

MIB MAHMUD KHAN 
* CHAS. E. YATE, Colonel. 

Agent to the Governor-General in Baluchistan, 

CURZON 

Viceroy and GovernorOoneral of India. 

This agreement was ratified by Bis Excellency 
the Viceroy and OcvemOT-Geoeral of India at 
Simla on Thursday, this 14th day of May 1903, 

LOUIS W, DANE, 

Secretary to the Government of India in the 

Foreign Department. 


n. The boundary of the Narirabad Niabat as 
described by His Highness the Khan of Kalat 's 
Naib, Ghaus Bahhsh in July 1909 is as follows : 

On the South the Sind Border, on the North, 
commencing eastwards at the Leni Borj, it runs 
North-Eastwards along the Mazarl border to the 
Bngti Hills. It follows the foot of these HiUs run- 
ning in a westerly direction to their nearest point 
to the Shahpnr Road near the ManakGarhl Nulla. 
It then follows this Nulla as far as the Sbahpui 
Road, then follows the Sbahpur Road South as far 
as the Deh Ohattan lands (genorally known as 
podaika) and, then turns W«t following the 
toundary of Dodaika to the Nurwah Channel above 
the point to where the water reaches. It then 
foUowB the Nurwah as far as the junction of the 
latter with the Dur Mohammad Wah, which is 
shown on most maps ae the8hahiwah,a contlnua* 
It? ” 5^10 desert canal. Prom this point it 

lollows the Dnr Mohammad Wah right alonx its 
course to the West and South-West crossing the 
raUway at mUe 868. five miles North of Jhitpat 
StetioD, until it meets the line of pillars erected 
a^ut 4 years ago by the Magaaats and Jamalis as 
their mutoal ^nndary. It thea follows this lias 

‘•‘8 Siad border, passias 
^ 600 yards to the West of the poiatwherethi 

Qonwah has been closed. 

I* lower portion 

a straight line 

WTO from the place where the Dur Mohammad 
waherosses the railway, neat mile 868, to a point 
on ihe Jacobabad- Shah put Hoad. 8 mUw ifthe 
Mil K/0 4 10 


Over parb of the laod comprised in the 
agreement the predecessors of the plaintiffs 
held proprietorial rights granted to them 
by the then Khan of Kalat. For the pur. 
poses of this case it may be assumed that 
the grants continued to be of full force up 
to the date of the agreement. After it had 
been made the Government of India decided 
that there should be a settlement of the 
territory on the lines of the settlement in 
Sind. A civil servant with experience of 
Sind, Mr. Smart, was appointed and began 
work in October 1905, which be completed 
in April, 1907. The principles to be adopted 
in determining what existing titles, if any, 
were to be recognised in the settlement 
were decided from time to time in the course 
work. The distriot was treated as 
divided into two sections, the eastern and the 
western, the former being better irrigated 
and more cultivated than the western, in 
which the lands in suit are situate. This 
seoMon has an area of about 372,000 acres, of 
which a large part was waste and onoulfci. 
TOted. In October, 1906 there was a conference 
between the Agent to the Governor.Generai 
and the Revenue Commissioners in Balu 


a.i.b. 
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chistan and Mr. Smart, io which decisions 
were made which were carried out in the 
settlement record, and in respect of which 
the present dispute arises. It will be con- 
venient to set out in the words of Mr. Smart 
in bis settlement report the principles upon 
which the settlement proceeded. 

3. The method of iDqairy pursued io the pre- 
paration of the settlement records has been the 
same for the eastern and western sections with one 
exception. In the eastern section it was considered 
necessary to make detailed enquiries into all cases 
where possession of land bad been acquired by a 
doubtful title. The principle which was adopted 
was as follows : 

Wherever figures of cultivation for the last 12 
years showed that an occupant had cultivated one* 
third of the holdings he claimed, no inquiry into 
title was to be made. Inquiries into title were made 
wherever this condition was not fulfilled, provided 
the claim of the occupant had not been established 
by some previous decisions of competent authority. 
The principle followed involved a great deal of 
trouble, and the nature of evidence to be collected 
was often extremely complicated. 

Id the western section, owing to the exlsteDce.of 
old Sanads from His Highness, the Kbanof Kalat, 
it was decided in a note of the conference held on 
6th October 1906, between the Hon'ble the Agent 
to the Ooveroor^GeDeral, Revenue Commissioner, 
and myself that the following principles should be 
employed. The total irrigable lands were to be 
divided in three classes. lands already irri* 
gated and cultivated (allowing for fallow years) 
were to be entered in the names of present occu- 
pants, provided they showed reasonable title, e. g., 
continued possession for 12 years. *'B*' lands com- 
manded by existing canals or zemindari water- 
courses therefrom, which are in use but not irrigated 
owing to scarcity of water, were to be entered io 
the name of claimants showing the best title, ou 
condition that the 8iod Fallow Rules will apply to 
them from the Kbarif Season of 1907; a notice was 
to be served to such claimaote informing them 
that they would be liable to pay assessment in the 
fifth year, whether they bad cultivated the land or 
not, provided they had not paid assessment once 
In the past four years. 

“C” land which is entirely waste or ‘Pat’ was 
to be entered as Government unoccupied lauds. 

These principles have been followed in the set- 
tlement of the western section. The method em- 
ployed in the work of settlement is otherwise the 
same for both sections. 

The area of the "c” lands thus entered 
as Government unoccupied lands extended 
to about 141,000 acres. The present suit is 
concerned with all the lands over which the 
plaintiffs held rights granted by the Khan 
of Kalat ; but the controversy was particu- 
larly directed to the "c** lands, the plain- 
tiffs claiming that as they were comprised 
in their grant from the Khan the Govern- 
ment have no title to them. The answer 
of the Government is that the Treaty of 
1903 gave them full sovereign rights over 
the territory, that if they decided to ignore 


the rights of previous holders and to sub- 
stitute as owners either themselves or any- 
one else, no one bad a right to complain in 
a Municipal Court. The acts of the Govern- 
ment in making the treaty and in exercis- 
ing its powers under it were acts of State 
for which the Government could not be 
impleaded. It is necessary, therefore, to refer 
to the treaty to see what its juristic effect 
was. According to the plaintiffs, it was 
merely what their counsel styled *'a com- 
mercial contract." intended only to effect a 
more convenient method of collecting reve- 
nue, and granting powers only for that 
object. Their Lordships cannot take this 
view. It is opposed to the plain wording of 
the document, and to the obvious construc- 
tion when the treaty is regarded as a whole. 
^‘Cedesin perpetuity the entire management 
of the Kasirabad Niabat absolutely and 
with all the rights and privileges, State or 
personal, as well as full and exclusive reve- 
nue, civil aud criminal jurisdiction and all 
other forms of administration" are words 
creating rights between two sovereign States 
which were never yet found in any mere 
commercial agreement. It is true that the 
right ceded is the entire "management" and 
the consideration is an annual rent; and as 
is made clearer in para. 4 of the Treaty, the 
transaction is in fact a perpetual lease of 
the territory at a quit rent. Nevertheless, 
the Sovereign of Kalat made over to the 
British State the whole of bis sovereign 
rights, though as the cession takes the form 
of a lease the territory does not pass so as 
to become part of the British Dominions, 
but still remains Kalat territory. The Gov- 
ernment therefore are entitled to rely, if 
necessary, upon the provisions of the Foreign 

Jurisdiction Act, 1890 , S. 1 . : 

It is and shall be lawful for Her Uai»fcy the 
Queen to hold, exercise, and onjoy any jurisdiction 
which Her Majesty now has or herealtor may have 
within a foreign country in the same sod as ample 
a manner as if Her Majesty had acquired that 
jurisdiction by the cession or conquest of territory. 

By S. 16 , "In this Act ‘foreign country* 
means any country or place out of His 
Majesty's dominions. The expression juris- 
diction’ includes power." It is perhaps 
unnecessary to say that the statute does not 
increase the powers given to His Majesty in 
the foreign country. It is the power given 
and DO other which may be exercised as u 
acquired by conquest or cession. In 
sent case the powers given are 
rights and privileges. State or personal, it 
10 plain that these rights and privUegas 
to be exercised in as ample a manner as if 
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lacquired by congoest or cession. Oo6bo legal 
positioD that arises in sach circamstaDces 
there is a wealth of weighty aotbority. Id 
7 ^oo I A 470,^ the East India Company, 
who bad entered into treaties with the 
Eajah of Tanjore not dissimilar from the 
treaty in the present case in 1855, bad seized 
the whole Eaj of Tanjore on the death of 
the last Eajah witbont leaving issue male. 
It was held that the East India Company 
were possessed of sovereign powers ; that 
they had exercised these powers not under 
colour of law but as acts of State, and that 
they and their successors could not be im* 
pleaded in any Municipal Court for what 
was so done. In the judgment of the Judi- 
cial Committee, delivered by Lord Kings, 
down, occur the following words (p. 510): 

The result oftbeir Lordships 'opioioo, is, that the 
property uovr claimed by the respoudeot has been 
sdizM bj the British Goverument, acting asasove* 
reign power, through its delegate the East India 
Company; and that the act so done, with its coose* 
quencesjs an act of State over which the supremo 
Court of Madras has no jurisdiction. Of the pro- 
ptiety or justice of that act neither the Court be. 
low nor the Judicial Committee have the means of 
formlog, or the right of expressing, if they bad 
formed, any opioloo. It may have been just or uu* 
just, politic or impolitic, beneficial or iojuricus, 
taken as a whole, to those whose interests are 
affected. These ate conslderatioae into which their 
lordships cannot enter. It is sufficient to eUte 
that, even if a wrong has been done, it is a wrong 
for which DO Municipal Court of jnsUce can afford 
a remedy. 

In (18W) A C 572* the pUiatiEfg claimed fco 
06 grantees of concessions made to them by 
the paramount chief of Pondoland before 
annexation of Pondoland by the British 
Government. Lord Halebury, L. C., in bis 

iadgment of the Judicial Committee, said: 

It IS a well-eetabliahed principle of law that the 
tansactioDS of independent States between each 

by other laws than tbo.e which 
Manicipal Courts administer. It is no answer to 
ay that by ordinary principles of International 
ww.^ 1 , reapected by the sovereign 

and Ir* h ® assumes the duties 

tfrritL the ceded 

a nroD^ilinl! ^ properly mant by each 

^toWSll i “Mordlng to the woU under- 
V •“‘crnational law. a change of sov 

Vl fl5’ 0 ; 81 L T 

’6.6V1IiTs» (lj)T ' “““ ^ == 

Rajlii. of State v. Bae 


AbcQSdabad to the British GoveromeDt. Id 
1893 claims were made by the plaintiffs 
against the GoTarnment asserting perma. 
neot rights to lands within the district 
existing before the cession. The Judicial 
Committee came to the conclusion that the 
question entirely depended upon the extent 
to which the British GoTernment bad re. 
cognized pre. cession rights : 

The relation in which they stood to their native 
sovereigns before this cession, and the legal rights 
they enjoyed under them are, save in one respect, 
entirely irrelevant matters. They could not carry 
on under the new regime the legal tights, if any, 
which they might have enjoyed under the old. The 
only legal enforceable rights theycouidhavesgainst 
their new sovereign were those, and only those, 
which that new sovereign, by agreement, express 
or implied or by legislation, chose to confer upon 
them (p. 237). 

Their Lordships will conclude this re- 
view of authorities with the words of Lord 
Dunedin in giving the jndment of the Board 
in 51 lA 357* at p. 360. In that case territory 
in Gwalior had been ceded to the British 
Government by the Maharajah Scindia by 
a treaty which expressly provided that each 
Government shonld respect the conditions of 
existing leases. The appellants bad brought 
a suit for a declaration that they were pre. 
cession proprietors of the lands in question : 

A summary of the matter is this ; When a tern, 
tory 19 acquired by a sovereign state for the first 
tme, (bat IS an act of etote. It matters not how 
the acquisition has been brought about. It may 
bo by conquest, it may be by cession following on 
treaty, it may be by occupation of territory hitherto 
unowupied by a recognized ruler. In all cases the 
rcsolt IS the same. Any inhabitant of tho territory 
can make good in the Municipal Courtsestablished 
by the new sovereign only such rights as that 
Mvereign has. through hU officers, recognized. 
Such righte as he had under the rule of predeces- 
Mra avail him nothing. Nay, more, oven if in a 
treaty of cession it is stipnlated that certain la- 
habitants should enjoy certain rights, that does 
not give a title to those inhabitants to enforce 
these stipulations in tho Monoipal Courts. Tho 
right to enforce remains only with tho high oon- 
tractiDg partlesa ^ 

These deoisioug were again adopted by 
the Board m 67 I A 318,® where they were 
applied to a claim to enforce pre-oesaion 
nghts m territory leased in perpetuity by 
H. H. the Nizam to the British Govern, 
ment in 1902. It follows therefore that in 
this ewe the Government of India had the 
right to recognize or not recognize tho exist. 
ing titles to land. In the case of the lands 

i'24) II AIR 1924 P 0 216 : 8210 770 • 4a Rnm 

P 0 267 : 128 I 0 664 • 68 
Cal 670 : 67 I A 818 : 26 N L B 826 (PO) Datte 
traya v. Saeretary of Slate. ' ^ 
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ID suit they decided cot to recognize tbem, 
and it follows that the plaintiffs have no 
recourse against the Government in the 
Municipal Courts. An explanation for Gov- 
ernment action was at one time given that 
the plaintiffs were in breach of their condi. 
tious of tenure to the Khan of Kalat. Whe- 
ther this be true or not is clearly irrelevant 
in view of the established law regulating the 
position of the Government as against former 
proprietors. Neither it nor any action of 
Government officials indicates any intention 
on the part of Government to recognize this 
existing title in these lands. On the con. 
trary, the decision made in October 1906, by 
the high officials, together with Mr. Smart, 
that the plaintiffs were only to be given in- 
alienable occupancy rights over some of the 
lands while the “c" lands were to be entered 
as Government lands indicates conclusively 
what the intention of Government was; and 
it only needed the confirmation of the 
report by the Government of India, which 
was signified on 1st April 1908 to conclude 
the matter. In accordance with these autho- 
rities their Lordships have not considered 
whether the decision was just or unjust, 
politic or impolitic; and it must not be con- 
sidered that they have had any material 
placed before them to indicate that it was, 
in the circumstances, either unjust or im- 
politic. Their Lordships will humbly advise 
His Majesty that this appeal should be 
allowed and the respondent's suits dismis- 
sed with costs. The respondents must pay 
the costs of this appeal. 

o.n./r.e. Appeal allowed. 

Bolicitorefor Appellaut— Solicitor, India offtet. 

Solicitors for BespoodentE — Sy. S.L. Pdlak <£ Co' 
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24th September 1940 

Viscount Maugham, Lords Russell 
OF Killowen, Wright and Porter 

Canada Rice Mills Ltd. — - Appellant 

V. 

Union Marine and General Insurance 
Co., Ltd. — Respondent. 

Privy Council Appeal No. 26 of 1939. 

■ (a) Rules oi Court of British Columbia, 
O. 58, R. 4— R. 4 is intended to obviate new 
trial in cases where such course can properly be 
avoided— R. 4 applies even to cases tried with 
jury— Jury finding that there were perils of seas 
while ship’s ventilators, were closed— Appellate 
Court can dinw inference of fact that closing of 
ventilators was due to perils of seas. 


Rule i gives the Court of Appeal power to draw 
inferences of fact and to give any judgment and 
make any order which ought to have been made 
and to make such further or other order as the ease 
may require, as well as to receive further evidence. 
The rule is intended to obviate a new trial incases 
where such a course can properly be avoided and 
applies even in cases tried with a jury. Where the 
jury have found that there were perils of seas dur- 
ing the period while the ventilators of the ship 
were closed the appellate Court is entitled to draw 
an inference of fact that the closing of the ventUa. 
tors of the ship was caused by the perils of the seas; 
(1938) 107 L J P C 82, Disling . ; (1906) A C 149 ; 
(1935) A C 346 and 49 S C R 43, Bef. [P 71 0 1) 

(b) Insurance — Marine — Perils of seas ex- 
plained— Whether in particular case there is 
loss due to peril oi sea is a question oi iact for 
jury. 

Where there is an accidental inenraion of sea- 
water into a vessel at a part of the vessel and In a 
manner where seawater is not expected to enter in 
the ordinary coarse of things and there is conse. 
quent damage to the thing insured, there is prima 
facie a loss by perils of the seas. The accident may 
consist in some negligent act, such as improper 
opening of a valve, or a hole made in a pipe by 
mischance, or it may be that seawater is admitted 
by stress of weather or some like causa bringing 
the sea over openings ordinarily not exposed to the 
sea or, even without stress of weather, by the 
vessel heeling over owing to some accident or by 
the breaking of hatches or other coverings. It is 
the fortuitous entry of the seawater which is the 
peril of the sea In such cases : (1887) 12 A 0 503 
and (1637) 12 A 0 516, Bel. on, (1687) 12 AO 484, 
Bef. [P72C2:P780 11 


Whether in any particular case there is such a 
loss is a question of fact (or the jury. On any 
voyageasbip may, though she need not necessarily, 
encounter a storm, but if in consequence of the 
storm cargo is damaged by the incursion of the sea 
it would be for the jury to say whether thedamage 
was or was not due to a peril of the sea. They are 
entitled to take a broad commousense view of the 
whole positiou. It cannot be predicated that where 
damage is caused by a storm even though its 
incidence or force is not exceptional, a finding of 
loss bv perils may not be justified : (1921) 1 A C 
616, ffe/. [P73 01.2J 


(c) Insurance— Marine — Causa proxima in 
Qsurance law does not necessarily mean cause 
ast in time but what is “in substance” cause- 
ventilators of ship closed to prevent incurs on 
,f sea water- Closing of ventilators causing 
ice cargo to heat and ferment and tbusdamag- 
ng il-Daroage is recoverable as loss by perils 
,f seas — Even otherwise loss falls within 
eneral words “all other perils, losses and mis- 
crtunes, etc.” contained in Insurance policy. 

Cauao prorima in insurance law does not ne^- 
irllv mean the cause last ia time but what Is m 
abstance" the cause, or the wum 
lined by commonsense principles.” 

Where the ventilators of a ship dorlng voyage 
re closed to prevent iucutslon of sea waUr and 
he closing of the ventilators damages the rlM 
irgo by causing it to heat and 
amage is recoverable as a loss by 
ja9:a897)LRP30l; (1918) A 0 
. C 431 and (1865) 3 Ex 71, on. [P 74 0 Ij 
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Even if the damage in such a case is not strictly rent of air in the holds. There is no com- 

and misfortunes, etc.*' contained in the marine fiystem. 
insurance policy : (1820) 3 B & Aid 808 ; (1893) 

L R P 80 and (1918) A C 101, lUU on. 

[P 74 C 1] 

VaUnliuc Holmes « for Appellant. 

H. Willincli and C. Hillyer — for Keapondent. 

Lord Wright — The appellants claimed 
in this action as assured under a floating 
policy of marioeinsurance dated I9th Decern, 
ber 1929, upon shipments of rice imported 
by the appellants to their rice mills in 
Sritisb Columbia, as frona time to time 
declared under the policy. The policy cover- 
ed (among other risks) perils of the seas, 
and also, under wbat are often described as 
the general \vords, all other perils, losses and 
misfortunes that have or shall come to the 
hurt or damage of the subject-matter of the 
insurance. The goods were warranted free 
of particular average under 3 per cent, on 
each package. The seaworthiness of the ship 
as between the assured and the assurers 
was admitted. Under this policy the ap- 
pellants duly declared a full cargo of 50,600 
bage of rice weighing 5080 tons shipped on 
or about 28rd April 1936, in the motor vessel 
Segundo" at Rangoon for their dock on 
the Fraser River. The bags were valued in 
all at $191,922. Included in the shipment so 
declared were 7600 bags of brown rice valued 
at $80,798 marked 168 and 102 . The shippers 
were Blackwood RaUi & Co. of Rangoon. 

The claim is made in respect of the rice 
declared under these two marks which are 
compendiously referred to as 163 . No claim 
IS made m respect of the other marks ship, 
pad, which bore respectively the marks 
K.G., A.L.Z., and N.L.Z. The respondents 
issued a certificate of insurance in respect 
01 (be whole dbipmeot. 

The "Segundo” was a motor vessel of 
4414 tons gross and 2668 tons net. registered 
at Oslo. She had five holds. The bags of 
he marks 163 and 102 were stowed, partly 

No. 2 hold, which was forward of the 
engne and boUer space and partly in No. 8 

fowi Iv,™. and wL 

Stowed with adequate air spaces. There 

were alw vertical wooden trunk ventUators 

hofd Th« ? ventUators in each 

ho d. The system of ventilators through- 

S at each 

now. Ibese latter were always onan hnf 

ahMld ventUators 

ahonld be also open to ensure a through our. 


The "Segundo" arrived at Fraser River 
on 28th May 1936. It was then found that aU 
the rice bad heated, but by reason of the 
franchise of 3 per cent, in the case of parti- 
cular average and also because the rice in 
the bags marked 1C3 and 102 was of finer 
quality, it was decided that the claim against 
the respondents as insurers should be limit- 
ed to these marks. 

A primary issue in the action wasjvhat 
was the condition of the rice on shipment, 
since it was contended that the damaged 
condition of the rice was not due to perils 
insured against but to the inherent vice 
of the goods when shipped. On that issue 
a commission to take evidence went to 
Rangoon where a large number of witnesses 
gave evidence. At the trial which took place 
in the Supreme Court of British (Holumbia 
before the Honourable Robertson J. and a 
special jury and lasted for seven days, the 
jury, as wiU appear later, found that the 
riw was in good and sound condition when 
shipped. No complaint has been made of 
the summing-up. There was abundaut evi- 
deuce to justify the jury’s finding on that 
iMue, which was accordingly concluded in 
the appeUants’ favour. The question there- 
fore remained whether the appellants had 
established that the damage was due to 
perils insured against. The appellants’ case 
was that the damage was due to interfer- 
ence with the ventilation coosequant on bad 
weather during the voyage which caused 
the closing of the cowl ventilators which 
It was necessary to keep open to ensure 
though ventilation. The evidence was that 
nee IS a commodity very liable to heat if 
ventilated while being carried in 
the ship a hold. It baa a considerable mois- 
tore content, and has a capacity of absorb. 
iDg further moisture. If this moisture is not 
^rried oflf by ventilation a process of f«: 
mentetion sete m and damages the grain. 
The heating thus caused when the ventila- 
aZT^. 8hu off would tend to develop even 
tflatol^h restored. The ven- 

get to the cargo if they are not closed. When 
the ventilators are again opened the cooler 

through them also sets op a 

®! “'® Praoipitates 

mentation is thus started it may go on for 
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the rest of the voyage even though the ven- 
tilators are not again closed. 

In a case of damage to cargo such as the 
present, the evidence from those in the 
ship of ^hat happened during the voyage 
is vital and is generally given by the ship’s 
officers. But in this case, a translation of 
the ship’s log was accepted as the sola evi- 
dence from the ship. It is necessarily very 
brief in its narrative, and might well have 
called for explanation on many points. But, 
such as it was, it was put to the jury as the 
material for their decision of this aspect of 
the case. They were called upon to make 
such findings or draw such inferences of 
fact from the log as seemed to them to be 
right with the aid of such expert evidence 
as was laid before them. 

The log shows that from 24th April 1936, 
the day on which the ‘‘Segundo’’ sailed from 
Rangoon, until 27th April 1936, when she 
was in the Straits of Malacca, the ventila- 
tors were not closed. On that day for some 
short period the ventilators were covered 
“on account of unsettled weather,” and later 
in the day they were again covered on ac- 
count of rain, until the next day. Then for 
a few hours on the night of 30tb April 1936. 
they were again covered on account of rain 
and yet again covered on account of heavy 
showers for a few hours on 1st May 1936. 
Thereafter there is no entry of any moment 
until the 6th May 1936. 

The learned Judge, in summing up, told 
the jury that the case of the appellants 
which was that the damage was caused by 
the closing of the cowl ventilators and 
batches during the voyage, really came 
down to the question of the period from 
8th to I8bh May. The I3th it is clear should 
read as the llth. Either the Judge made a 
momentary slip or he was misreported. It 
is therefore necessary particularly to exa. 
mine the log entries from 6tb to llth May. 
The vessel was on 8th driving against heavy 
bead seas, with much pitching. At 19-30 
(or 7-30 P. M.) the covers were put on the 
ventilators owing to rain. On 9tb the log 
records heavy head seas, pitching and spray 
over decks and hatches and similar entries 
throughout the day with half a gale or a 
fresh gate. On lOth there are similar entries, 
continuous heavy bead seas, spray over fore- 
deck, and later in the day the entry was 
that she was shipping some seas over the 
forepart of vessel. About mid-day the wind 
became a strong gale with hurricane-like 
squalls at times. The vessel was driving 
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into a bead wind and sea, with pitching 
and rolling, at times described as tremend- 
ous. At 1 A. M. on llth the covers were 
removed from the hatches. It is this period 
in particular, the 9th and 10th May, which 
the appellants rely on as involving a long 
continuous interruption of ventilation and as 
causing the heating and fermentation which 
was eventually discovered at the end of the 
voyage. Captain Brown Watson, an expert 
called on behalf of the respondents, agreed 
that on the 9th and lOth there was reason for 
closing the ventilators at least on the for- 
ward end to prevent damage to cargo, that 
is to prevent the cargo getting wet. He 
did seem disposed to draw a distinction 
between the forward end and the after end 
of the ship, but no attempt was made to 
distinguish different parts of the damaged 
rice and the jury with the material they 
had before them were entitled to find, if so 
minded, that the ventilators were properly 
closed on 9th and lOtb for the safety of the 
cargo and to reject the distinction between 
the different holds suggested by Captain 
Brown Watson. On I5th there is an entry 
that covers were put on the ventilators 
owing to humidity or fog, but only for a few 
hours, and similarly for a few hours on 16 tb 
and on iTtb. Later on that day, the vessel 
ran into bad weather, and shipped some 
spray over the decks, but the wind was a 
following wind and the ventilators were not 
closed, except for a brief period on the I8tb 
when there was a heavy sea and a gale, that 
again was a case of a following sea and gale. 
On the 25th and 26 th, for about 21 boors, 
the ventilators were closed on account of rain. 
On the 28 th the vessel arrived at Fraser 
River. It thus appeared that for about 50 
odd hours on the 9th and lOth there was a 
continuous closing of the ventilators and evi- 
dence on which the jury might find that it 
was due to conditions of wind and sea, and 
that it was the cause of the damage. The 
closing of the ventilators on account of rain 
was for brief periods. Bain is not a peril of 
the sea, but at most a peril on the sea. But 
there is now no real issue that the damage 
was due to rain. 

At the conclusion of the case after lengthy 
arguments, the jury were required to give 
a special verdict on specific questions. Qum- 
tion S dealt with the condition of the rice 
on shipment. It was answered in favour of 
the appellants as already stated. Questions 
and answers 6 to 10 should be sot out in full: 

6. Waa the said shipment damaged by heat 
caused by the closing of the cowl ventilators and 


Latches from time to time daring the vofage’ 
Answer : Yes, ® 

7. If the answer to No, 6 is in the affirmatire, 
^as the closing of the ventilators and hatches the 
proximate causa of the damage ? Answer : Yes. 

8, Was the weather and sea daring tha time the 
cowl ventilators and batches were closed such as 
to constitute a peril of the sea ? Answer ; Yes. 

0. If the answer to No, 8 is in the atSreoative, 
what were the conditions of the weather and sea ^ 
Answer : Heavy winds from 8th to Uth Slay, with 
high seas; from 11th to 17th, moderate weather 
and moderate seas, after which latter date, strong 
gales and very cough seas up to 20th; variable seas 
and weather after that dale. 

10. Did the plain tifl thereby suffer loss exceeding 

^ package ? Answer : No on)? 

on 163. ' 
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case fcbe Conrfc of Appeal in British Colam- 
bia rdgarded themselves aa precladed from 
goiog beyond a narrow reading of the find, 
ings of the jury by a decision of the House 
of Lords in (1933) 107 L j PC 82,* where Lord 
Atkin said that the Court cannot itself 
supply an answer to a missing question. 
That decision was, however, in an appeal 
frons the Scotch Courts, where there is no 
rule corresponding to o. 5S, r. 4 and where 
the appellate Court has only tha record and 
verdict before it. 

In their Lordships’ judgment, the deci- 
sion m (1933) 107 L J P c 82* cannot in 
view of 0. 58, R. 4 be applied to English 
or British Columbia appeals. But in truth 
their Lordships are of opinion that the 
difl5culty can be more simply dealt with. 
The jury answered the specific questions 
put to them. Why there was no express 
question directed to the causal relationship 
between tha closing of ventilation and the 
perils of the sea is not material. The Judge 
IS res^Qsible for the questions pot and the 
jory have only these questions before them. 
It may be that all concerned thought the 
connexion too obvious to call for a special 
question. No doubt some confusion has been 
introduce by the form of question 7 . was 
the cluing of ventilation the proximate 
cause of the damage? But if the questions 
and answers are construed fairly and con 

^ ** Lordships’ 

judgment clear that what was meant bv 
proximate was 'last in time." The Judge 
m summing np directed the jury’s special 

question e to the fact 

damage to the rice arising from perils of 

hl A^* 9. or per. 

,;«S! . ?°8wer. 13 somewhat difllcult to 
ui^s^tand, but the answer at least deals 

ath to nth May. describing it as a period of 
heavy winds and high seas. The S 0 

material and the subsequent part of the 
voyage may bo disregarded. 

fch£“find^.« aupplamented by fur- 

tha TnS- ^ of damage. 


Some discussion took place both in the 
Courts of British Columbia and before their 
Lordships on the form of questions 7 and 8, 
in particular in regard to the word "proxi- 
mate” in 7 , and in regard to the omission 
to ask the jury if the peril of the saa was 
the cause of the closing of the ventilators 
and hatches. On this latter point, their 
Lordships wonld feel justified, if it were 
necessary, to act upon 0. 58, R. 4 of the 
Eulas of the Court of British Columbia. That 
rMe is identical with 0 . 58. R. 4 of the Eules 
of the Supreme Court in England which 
gives the Court of Appeal power (inter alia) 
to draw inferences of fact and to give any 
judgment and make any order which ought 
to have been made and to make snch fur. 
ther or other order as the case may require 
as well as to receive further evidence. The* 
rule IS intended to obviate a new trial in 

properly be 

avoided and applies even in oases tried with 
a )u^- in the presept case the jury have 
ound bat there were perils oi 

ventilators were 
closed. What is wanting is the finding that 

but thTiK°^ concurrence in time. 

Iclosins Th ® ® the 

'Closing. The connexion s so obvious that if 

pessary the Court is entitled To Law 

de£n nf were referred to a 

49SOR4SiiT of Canada. 

Nanaimo RallwL ’’ and 

V. BeaucleS. * ^2 T L R sgg, Paq^a ^ta. 

l‘t “e.Shtnfoaa^^d Snea/l? ® f ® 

T. AtuHn Motor Co * laveatioDa Oo* 


4M®? JgJ L J P C82 : 1938 

Nhamo ft Oo ^ ^ v. James 
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DO evidence of perils of the seas. The cod> 
closioD appears to have been based on a 
view as to the meaning of perils of the seas. 
It was held however that even if there were 
perils of the seas, they did not constitute 
the ca usa proxima for purposes of insurance 
law, because the causa proxima was the 
deliberate act of the master in closing the 
ventilation. These points are folly developed 
in the judgment of Sloan J. A. Martin C. J. 
in agreeing with the reasons of Sloan J. A. 
rather emphasised the purely verbal aspect 
of the jury's finding as to the proximate 
cause, and thought that so far from finding 
that the peril of the seas was the proximate 
cause of the loss, they bad come to the con. 
elusion that the loss was due to something 
else, namely the closing of the ventilators. 
On this matter their Lordships have already 
expressed their opinion. 

Their Lordships are unable with all res. 
pect to agree with the reasoning of Sloan 
J. A. in his careful opinion, and in the argu. 
ments advanced before them in support of 
it. The two main questions must be discussed 
separately. The first question, whether on 
the evidence the jury were justified in find- 
ing that there was a peril of the sea depends 
on the meaning to be attached to those 
words in a policy of marine insurance. The 
trial Judge directed the jury that the words 
referred to fortuitous accident or casualty 
of the seas but did not include the ordinary 
action of the wind and wave. 

In British Colombia the law of marine 
insurance is now to be found in the Marine 
Insurance Act, B. S. B. C., 1936, ch. I3i 
which is for all practical purposes the same 
as the English Marine Insurance Act 1906, 
which was a codifying Act. Authorities 
under the latter Act are properly cited as 
authorities in respect of the former. The 
Judge in bis direction to the jury was quot. 
ing Buie 7 in Scb. l, to the Act. In con- 
sidering the material questions it is help, 
ful in the first instance to assume that 
the ventilation was not closed, but that 
the sea or spray bad actually wetted the 
rice and caused the damage. The other 
question, that of the causa proxima, can 
then be considered separately. The view of 
Sloan J. A. seems to be that there was no 
peril of the sea because in his opinion the 
weather encountered was normal and such as 
to be normally expected on a voyage of that 
character and that there was no weather 
bad enough to endanger the safety of the 
ship if the ventilators bad not been closed. 
But these are not the true tests. In the 


House of Lords in (1887) 12 A C 503,® which 
was a bill of lading case but has always been 
cited as an authority on the meaning of the 
same words in policies of marine insurance; 
see per Lord Bramwell in (1887) 12 App. Cas 
518® at p. 527. Lord Herschell said at p. 509 : 

The purpose of the policy is to secure an io* 
demoity against accidents which may happen, 
not against events which must happen. It was 
contended that those losses only were losses by 
perils of the seas which were occasioned by extra* 
ordinary violence of the wind or waves. I think 
this is too narrow a construction of the words and 
it is not supported by the authorities or by com- 
mon understanding. It is bejond question that if 
a vessel strikes upon a rock in fair weather and 
sinks, this is a loss by perils of the seas. 


In (1887) 12 A C 484^ at p. 502 Lord Mac- 
nagbten said that it was impossible to frame 
a definition of the words. In (1887) 12 A c 
518® where a rat had gnawed a hole in a 
pipe, whereby seawater entered and damaged 
the cargo, there was no suggestion that the 
ship was endangered, but the damage to the 
cargo of rice was held to be due to a peril 
of the sea. There are many contingencies 
which might let the water into the ship 
besides a storm and in the opinion of Lord 
Halsbury in the case last cit^ any accident 
that should do damage by letting in sea 
into the vessel should be one of the risks 
contemplated. 

Where there is an accidental incursion of 
seawater into a vessel at a part of the vessel 
and in a manner where seawater is not ex- 
pected to enter in the ordinary course of 
things and there is consequent damage to the| 
thing insured, there is prime facie a loss by| 
perils of the seas. The accident may consist; 
in some negligent a6t, such as improper^ 
opening of a valve, or a bole made in a pipe, 
by mischance, or it may be that seawater 
is admitted by stress of weather or some, 
like cause briuging the sea over openings 
ordinarily not exposed to the sea or, even; 
without stress of weather, by the vessel 
heeling over owing to some accident or by 
the breaking of hatches or other coverings. 
These are merely a few amongst many pos- 
sible instances in which there may be a 
fortuitous incurs ioD of seawater. It is the l 

5. (1887) 12 A C 603 : 66 L J Adm 116 : 67 
701 : 36 W R 853 : 6 Asp M C 207, Thomas WU- 
SOD, Sons & Co 7. Overseers of Cargo per toe 

6. (1887) 12 A 0 518 : 67 L J Q B 24 . 67 L T 

726 : 36 W B 369 : 52 J P 196 : 6 Asp M 0 2U, 
HamUton. Fraser & Co., v. Pandorf mo „ 

7. (1887) 12 A C 484 : 56 L J Q B 6M . 67 L T 
695 : 86 W R 337 : 6 Asp M C 2W. 

Ueraey Marine Insurance Co. v. Hamilton* r 

and Co. 



1941 Canada Bice Mills v. U. M. & G. Insr. Co. (Lord Wright) Privy CoQUOil 73 

fortuitous entry of the seawater which is 
the peril of the sea in such cases. Whether 
in any particular case there is such a loss is 
|a question of fact for the jury. There are 
^many deck openings in a vessel through 
which the seawater is not expected or’in- 
tended to enter and, if it enters, only enters 
by accident or casualty. The cowl venti- 
lators are such openings. If they were not 
Iclosed at the proper time to prevent sea. 
water coming into the hold and seawater 
does accidentally come in and do damage, 
that is just as much an accident of naviga. 
tion (even though due to negligence, which 
is immaterial in a contract of insurance) as 
the improper opening of a valve or other 
sea connexion. The rush of seawater which 
but for the OTvering of the ventilators would 
have come into them and down to the cargo 
was in this case due to a storm which was 
sufBciently out of the ordinary to send seas 
or spray over the orihces of the ventilators. 

The jury may have pictured the tramp 
motor vessel heavily laden with 5000 tons of 
rice driving into the heavy head seas, pitch- 
iug and rolling tremendously and swept by 
seas or spray. Their Lordships do not think 
that it can properly be said that there was 
no evidence to justify their finding. On any 
voyage a ship may, though she need not 
necessarily encounter a storm, and a etorm 
IB a normal incident on such a passage as 
the Segundo” was making, but if in conse- 
quence of the storm cargo is damaged by 
the incursion of the sea it would be for the 
jury to say whether the damage was or was 
not due to a peril of the sea. They are en- 
titled to take a broad commonsense view of 
he whole position. How slight a degree of 
the accident or unexpected will justify a 
finding of loss by perils of the sea is iUus. 
rated by {im)i a c 616 .® where a houseboat, 
the seams of which above the waterline bad 
bewme defective, was towed in fine weather 
and in closed water m order to be repaired 

employed anf this 

defective seams. There waa no 

the ordinary iacIdlSta olTnoh tcwag; 

htJnt TT aea may be 

i^uent, in some oases seasonal like kv 


WS • 66 8 2 ® 699 : 126 L'i 

wa . 66 B J il6, Mountain ?. Whittle. 


them and they are outside the ordinary 
accidents of wind and sea. They may hap- 
pen on the voyage hot it cannot be said 
that they must happen. In their Lordships' 
judgment it canuot be predicated that where 
damage is caused by a storm even though 
its incidence or force is not exceptional, a 
finding of loss by perils may not be justified. 

There remains the second question whe- 
ther the damage which was caused not by 
the incursion of seawater, but by action 
taken to prevent the incursion is recover- 
able as a loss by perils of the seas. It is 
curious that, so far as their Lordships know, 
there is no express decision on this point 
under a policy of marine insurance. But in 
their Lordships’ judgment the question 
should be answered in the affirmative, as 
they think the jury did. The answer may 
be based on the view that where the weather 
conditions so require, the closing of the ven. 
tilators is not to be regarded as a separate 
or independent cause, interposed between 
the peril of the sea and the damage, but as 
being such a mere matter of, routine sea- 
manship necessitated by the peril that the 
damage can be regarded as the direct result 
of the peril. In (1897) P 30l» where a cargo 
of oats and maize had been damaged by the 
closing of the ventilators owing to heavy 
weather, it was held that the damage was 
caused by perils of the sea. The severity of 
the weather, (there referred to as excep- 
tional. though the adjective is immaterial) 
was described by Jeune P. as the proximate 
^U86 of the damage because the closing of 
the ve^ilators was due to that cause, and 
GoreU Barnes J. described it as the direct 
cause. It 19 true that the case dealt with 
the exceptions in the bUl of lading, to which 
the doctrine of ca«sa proxima does not 
apply in the same way as in insurance law. 
But It 13 now established by such autho-i 
rj^lies as (1918) a C 350>o and many ot^ 
t^hat causa proxima in insorance law does 
no nwessarily mean the cause last in time 

substance” the cause, per 
UtA Finlay at p. 355. or the cause "to be 

.«’““onBens6 principles.” 
vZ ^ at p. S62. The same rule 

of Lords 

several times since then, most strikingly 
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perhaps io (1924) A C 431." where it was held 
by a majority of the Lords that where a 
ship iosured by the mortgagee was lost by 
being scuttled by the deliberate act or pro- 
curemeot of the mortgagor, it was not in 
insurance law to be deemed a loss by perils 
of the seas. The proximate cause was the 
intentional and fraudulent act which let in 
the seawater and sank the vessel. In cases of 
fire insurance it has been said that loss 
caused from an apparently necessary and 
bona fide attempt to put out a fire, by 
spoiling goods by water, and in other ways, 
is within the policy : per Kelly C. B. in (iSG8) 
3 Ex 7i" at p. 74. Their Lordships agree 
with this expression of opinion and accord- 
jingly are prepared to hold that the damage 
:to the rice, which the jury have found to be 
'due to action necessarily and reasonably 
taken to prevent the peril of the sea affecting 
the goods, is a loss due to the peril of the 
sea and is recoverable as such. 

The same result may be reached by a 
somewhat different approach. It may be 
held that though such a loss is not strictly 
recoverable as a loss by perils of the seas, 
it is within the general words "all other 
perils, losses and misfortnnes, etc." which 
!are contained in the policy and have been 
quoted above. It is true that these general 
words have to be construed as restricted to 
cases akin to or resembling or of the same 
kind as those specially mentioned : per Lord 
Macnaghten in (1887) 12 A C 484’ at p. 501, 
where they were held not to cover the loss 
claimed, but subject to that limitation they 
may be used to give some extension to the 
specific perils, such as perils of the seas. 
Thus in (1820) 3 B & ALD 398,’® a master of a 
ship in order to prevent a quantity of dollars 
falling into the hands of the enemy by 
whom ho was about to be attacked, threw 
them into the sea and was immediately 
afterwards captured. It was held that the 
loss came within the general words of the 
policy, if it did not fall strictly within the 
specific words, “jettison" or “enemies.” 
The general words had the effect of "in- 
eluding all losses which are the consequences 
of justifiable acts done under the certain 
expectation of capture or destruction by 
enemies,” per Best J. at p. 406. The same 
principle was applied by Gorell Barnes J. 

11- (1924) 1924 A C 431 : 93 L J KB415 : 180 L T 
771 ;29CoinCa9 239 : 68 S J439 : 40TLR875 : 
18 LI L Rep 211, Samuel & Co. v. Dumas. 

12. (1868) 8 Ex 71 : 37 L J Ex78 : 17 LT618 : 16 
W R 369, Stanley v. Western Insurance Co. 

13. (1820) 8 B A Aid 398 : 22 R R 435. Butler v. 
Wildman. 


in (1893) P 30," where a cargo of coal had 
become so heated that the vessel was com. 
polled to put into a port of refuge and a 
large portion of the cargo was discharged 
and sold, entailing a loss of freight. No fire 
had actually broken out. Gorell Barnes J. 
held that the loss was recoverable if not as 
a loss by fire, as a loss ejusdem generis and 
covered by the general words. 

It is obvious that in these two cases there 
was no question of turning away to avoid a 
future peril. If there had been, the loss 
might properly have been held to be due 
not to the peril but to deliberate action to 
avoid coming into the area of the peril, as 
in (1918) A C lOl" and similar cases. Butin 
(1820) 3 B & ALD 398" and (1698) P 30" the 
subject of the insurance was actuallydn the 
grip of the peril : enemies in the one case, 
fire io the other. The correctness of these 
authorities has not been doubted and their 
Lordships think they were rightly decided. 
Indeed in (1918) A C lOl" at p. 118 Lord 
Sumner expressly cites with approval (1893) 
F so" as a decision on the general words in 
the policy, and distinguishes it from the 
case then before him. Similarly, in the pre- 
sent case there was an actually operating 
peril of the sea. There was accordingly a 
loss either by perils of the seas or a loss 
within the general words. 

In their Lordships' judgment no ground 
has been shown for setting aside the verdict 
of the jury and the appeal should be allowed 
and the judgment of the Supreme Court 
restored. The respondents will pay to the 
appellants their costs of this appeal and in 
the Courts below. They will humbly so 
advise His Majesty. 

G.N./b.K. Appeal allowed. 


olieitors for Appellant — Charles Bussell d Co. 
«Ucitor6 for Rcapondent — Card Lyell d Co. 
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Lord Chancellor (Viscount Simon), 
Viscount Maugham, Lords Russell op 
Killowen, Wright and Porter 

Connors Bros. Ltd. and others — 

Appellants 

V. 

Bernard Connors — Eespo}ident. 

Privy Council Appeal No. 54 of 1939. 

(a) Practice Privy Council — Raising ol 
questions by Originating Summons not appro- 
priate — Courts below giving judgment on 
footing that questions were properly raised _ 
Privy Council in appeal would (ollow same 
course and deal with matters on that footing. 

Where the raising of certain questions by an 
OflglDatiog SucDmoQB was not an appropriato 
method but the Courts below have delivered their 
judgments on the footing that the (Questions were 
properly raised the Privy Council in appeal will 
follow the same course and express their opiooa on 
the matenaU submitted to them on the same foot- 

[P76 0 2] 


(b) Contract — Covenant 
^ Onus to prove special 
whom lies (Qu<tr4), 

In the case of a contract 
restraint of trade whether the 
circumstances justifying the 
party alleging them. 


in restraint of trade 
circumstances, on 

with a covenant in 
onus to prove special 
covenant lies on the 
(P 8SC1] 


- VaHdhv in reslraim pf trade 

v^-“~ Vendor company carrying oo 
fn ^ Canada transferri^ same 
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wha1soe‘ver“\n businesf 

V J Dominion of Canada held valid 
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dared that a shareholding in a company carrying 
on such business was oecessarily a breach of the 
covenant ; [P SO C 2] 

(2) the phrase **direct]y or indirectly engage in 

the sardine business** in the covenant was not 
void for uocertaiQty; [P 80 C 2j 

(3) the business of B company was carried on in 
each of the provinces of Canada and the covenant 
so far as space was concerned that is iu so far as 
it extended to the Dominion of Canada was not 
unreasonable. The question of reasooableoess being 
a matter of law for the Court it was not necessary 
ID relation to the trade of a large manufacturer or 
merchant to prove to the satisfaction of the Court 
that the business which the covenant was designed 
to protect had been carried on in every part of the 
area mentioned in the covenant : (1394) A 0 535 
and (191$) 1 A C 686, Rel. on. (P $4 C 1,2) 

The restriction as to space being reasonable it 
could not bo held to be unreasonable because there 
was DO limit as to time : (1921) 2 A C 16S, RcL 

(PS4C2j 

(4) the restraint was not injurious to the public 
in the sense that the restriction was calculated to 
produce a pernicious monopoly, that is to say a 
monopoly calculated to enhance prices to an un- 
reasonable extent since every other person in 
Canada could set up such a business : (1893) 1 Ch 
G80 and (1913) A 0 781, Approved. [P 84 C 2] 

^ The onus of establishing that the restraint was 
injurious to tho public was on the party who at- 
tacked the covenant. (p §4 (j 2) 

WheQ the Court was satisfied that the restraint 
was reasonable as between the parties it must 
always tery difficult to prove in a case connec- 

‘“forest aflec. 
ted : (1916) 1 A C 688, Approved. (p 84 C 2) 

(5) the principles as to a covenant being in res- 
tr^t of trade applicable in the case of a sale of 
good will were aUo applicable with necessary modi- 
ficatious to a case in which tho goodwill sold was 

limited company or where, in! 
Btod of selling the undertaking, the shares or stock 
^ the rompany or a large interest therein was 
toing sold and one or more of the directors or 
° company being interested in the 
tinn 7 wdl'Dg. in order to enable the transac- 
tion to go through or to obtain a better price, to 
Mtermto restrictive covenants with the purcha- 

• tP8lC2;P 820 lJ 

The covenant by B with N restraining B from 
Mi® f nysardine business whatsoevi 
Dominion of Canada was binding on J5 as bain. » 
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company in B company: (1913) A 0 781- l’84i oi 
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The divergeace of jadicial opinion is strik- 
ing, since sis Judges in Canada were in favour 
of the present appellants and three — the 
majority in the Supreme Court of Canada — 
took the other view. These differences have 
perhaps been accentuated by the curious 
shape which the proceedings assumed. The 
main question has throughout been whether 
certain covenants entered into by Bernard 
Connors, the present respondent, with the 
appellants or any of those covenants are en- 
forceable or whether on the other hand they 
are unenforceable as being in restraint of 
trade. This question has been raised not in 
proceedings instituted by the covenantee to 
enforce some or one of the covenants, but 
by an Originating Summons issued under 
0. 54A of the Buies of the Supreme Court of 
New Brunswick by the covenantor (tbe res- 
pondent) seeking to have it determined whe- 
ther upon the construction of the covenants 
be was barred from engaging in a certain 
business or from doing certain other acts. 
These questions were not in tbe main mat- 
ters for construction at all, though inciden- 
tally some matters of construction might 
have arisen for the consideration of tbe 
Court. They were questions of law based on 
public policy depending to a large extent no 
doubt on tbe circumstances proved to exist 
at the time when tbe covenants were entered 
into. 

It is to be noted that the Chief Justice of 
New Brunswick seems to have entertained 
grave doubts as to tbe propriety of such a 
proceedingunder O. 54A. To their Lordships 
it seems clear that those doubts were more 
than justified. In the event tbe case pro- 
ceeded without tbe advantage of pleadings 
or particulars or discovery of documents. 
The respondent made a concise affidavit in 
support of bis summons in which be stated 
no facts or circumstances relating to tbe 
covenants beyond tbe statement that he was 
advised that they were not reasonably neces- 
sary for the protection of tbe appellants in 
their business and were in tbe nature of an 
effort to stifie or prevent lawful competition. 
At tbe trial he was cross-examined on his 
affidavit and no further evidence was called 
on bis behalf. Tbe appellants then called 
three witnesses. In these circumstances it 
is not surprising that the evidence before 
the Court was not of a very satisfactory 
character, and that differing opinions as to 
its result have been formed by the Judges 
in Canada who have had to deal with the 
matter. Tbeir Lordships have thus to deal 
with an appeal on questions raised under 


0 . 54A, New Brunswick Judicature Act,, 
which was not in their view an appropriate! 
method of dealing with those questions; but, 
having regard to tbe fact that three Courts 
have delivered their judgments on the foot- 
ing that the questions were properly raised 
before them, their Lordships feel bound to 
follow the same course and to express their 
opinion on the materials submitted to them. 
It should be added that the respondent did 
not lodge his case in tbe usual way and was 
not represented on tbe present appeal. Tbeir 
Lordships naturally regret this circumstance 
which adds to their difficulties: but they 
think it right to state that counsel for tbs 
appellants argued on tbeir behalf with great 
candour and fairness, and they do not think 
that the respondent has suffered by reason 
of tbe absence of counsel on bis behalf. 

In or about the year 1690 the respondent's 
father and uncle Lewis and Patrick Con- 
nors established a business of canning fish 
of divers kinds including fish called sardines, 
in tbe Fassamoquoddy area on tbe Bay of 
Fundy. It is not in dispute that this is tbe 
only area in Canada where it is commer- 
cially practicable to pack sardines, though 
there are a number of sardine packers in 
the State of Maine on tbe other side of 
Fassamoquoddy Bay. Tbe business was a 
successful one, and it was transferred to a 
company (which may be called "the old 
company") in which Lewis Connors, Patrick 
Connors and the respondent were share- 
holders. There were then two factories and 
tbe respondent was tbe superintendent of 
one of them. In tbe year 1928 the business 
then having become a very large one, tbe 
shareholders sold all their shares to A. 
Neil McLean and three associates for 
$ 400,000 payable as to $ 200,000 in cash and 
as to $200,000 in preferred stock of Connors 
Bros., Ltd. (one of tbe appeUants) a com- 
pany which, having bean formed for that 
purpose, took over tbe assets of the old 
company. Tbe respondent received $1G,667 
for his shares in tbe old company. Connore 
Bros., Ltd., after acquiring the assets and 
goodwiU of the old company registered the 
name "Connors" as a trade mark to be 
used in connexion with tbe sale of fish ana 
fish products, and a little later registered 
as a trade mark the words Connors fa- 
mous Sea Food." Patrick Connora entered 
into a contract to act as gener^ 

■ of Connors Bros.. Ltd. for a period of five 
years at a salary of $ 10,000 per annum, ihe 
respondent was offered a position in the 
coiSpany but declined it. No restrictive 
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covdDanfc TTas ODtdr^cl ioto by the respon* 
dent with Connors Brog.. Ltd. at this time. 

Connors Bros., Ltd., were shortly after- 
wards faced with very severe competition 
throughout Canada and io the other conn- 
tries in which they sold their products from 
anew business carried on by Lewis Connors, 
the respondent and another member of the 
family. This business was incorporated in 1921 
under the name of “Lewis Connors and Sons, 
Ltd/' (the second appellants). The capital 
issued amounted to 5150,000 divided into 
$50,000 preferred and $100,000 common stock, 
of which the respondent received a conside- 
rable amount from bis father Lewis Con- 
nors. The competition with Connors Bros., 
Ltd., as the trial Judge found, was carried 
on by means not at all creditable to the res- 
pendent and his father. They canvassed for 
orders the old customers of the business re- 
presenting themselves to be “the original 
Connors." They adopted brands and letter, 
paper headings similar to those of Connors 
Bros. They were selling, according to the 
finding of the trial Jndge, in all the pro- 
ving of Canada and in nearly every conn, 
try m which Connors Bros, had sold sardines. 
The respondent in cross-examination said : 

I imagine we said we were the original 
and wanted to get the business." In this 
endeavour they had cut prices to suob an 
extent that they had been carry iog on bosi. 
ness at a om. By 1925 they had reached a 
very unsatisfactory financialcondition which 
could not long coDtinne. Xt was in these oir- 
oumstances that Lewis Connors, plainly 

oi the respondent (hiJ 
son) who was a manager of the company 

Connors Bros . 
Ltd^ with a view to a settlement. Ulti- 
mately an agreement dated 80th April 1925 
which may be deacribed aa "thropS 

andS respondant of tha drat part 

ioMa' 

they wara 00 ^^°^ hi'tb' 

shows very oleailv fS’ • * agreement 

which the coSt 

in question was enteJlJ^*^ respondent now 

later and the true nature oTth//®^ 

Lawia Co“na™rpdS 


$25,000 preferred and $52,500 common stock 
of Lewis Connors & Sons, Ltd., and were to 
give in payment $25,000 preferred and $80,000 
common stock of Connors Bros., Ltd. It is 
plain that the transaction would give the 
latter company a controlling interest in 
Lewis Connors Ltd. With reference to the 
remaining capital stock of Lewis Connors 
Ltd., ($47, 500 common and $25,000 preferred 
stock) the McLeans undertook to procure a 
contract to be executed by Connors Bros., 
Ltd., with the stockholders of Lewis Connors 
<t Sons Ltd., providing that Connors Bros., 
Ltd., would at any time within 6ve years 
from 1st January 1926, and on demand from 
any of the stockholders of Lewis Connors 
& Sons, Ltd., who at the time of such de- 
mand held any part of the remaining out. 
standing issued capital stock of the said 
l^wis Connors, Ltd., purchase the holdings 
of such stockholders so making such demand 
on the basis of $35,000 cash for $72,500 capi. 
tal stock. ^ 

It was further provided : (Clause 8) that 
the MoLeans would procure a contract by 
Connors Bros, to pay Lewis Connors a 
salary of $1500 a year for five years for his 
servicM to Lewis Connors & Sons, Ltd., and 
a similar sum by way of salary from Connors 
Bros., for nominal services. (Clause 4 ) That 
the McLeans would cause Connors Bros, to 

respondent of a per. 
sonal liability at the Bank of Nova Scotia 
(Clause 6 ) That Lewis Connors and the res 

^ wntinued as directors of 
Lewis Connors & Sons, Ltd., until thev 

exercised their option to sell their stock in 

to CJonnors Bros., Ltd., and 

That tlfM 7“ 11) 

That the MoLeans would procure that Lewis 

Connore & Sons. Ltd., should employ tha 
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Tbe agreoment was stated to be condi- 
tional on its acceptance and ratification by 
Connors Bros., Ltd., and to constitute an 
option given by the parties of tbe first part 
to the parties of the second part, which op- 
tion should expire on 30th May 1925, unless 
tbe parties of the second part should give 
notice in writing of its acceptance. The op- 
tion was duly exercised and it was ulti- 
mately carried into effect by transfers of 
stock as agreed, which however were not 
produced in evidence. It was perceived that 
tbe control of Connors Bros., Ltd., was not 
adequately provided for, and a Voting Trust 
Agreement was entered into on 23rd May 
1925, between Bernard Connors of the first 
part, the McLeans of the second part and 
the Eastern Trust Company of tbe third 
part. It recites that the parties of the first 
and second parts were shareholders in Con- 
nors Bros., Ltd., and had agreed to transfer 
360 shares of the capital stock of that com- 
pany to the trustee to the intent "that the 
stock should be voted in one block by A. Neil 
McLean after consultation” with the other 
parties to the agreement. The agreement 
was expressed to be on the condition that 
McLean would vote the stock under proxy 
to him in support of the carrying out of tbe 
agreement between Lewis Connors and 
Bernard Connors and the McLeans bearing 
date 30th April 1925 ; and also that if Pat- 
rick W. Connors should cease to manage the 
sardine factory of Connors Bros., Ltd., that 
the McLeans would give their support to 
obtaining the position for Bernard Connors 
at a salary of at least $7,500.00 per year and 
also that tbe said Neil McLean would "vote 
the stock in favour of continuing the opera- 
tion of the factory of Lewis Connors & Sons, 
Ltd., so long as the same is being operated 
at a profit” and would also vote in favour 
of Lewis Connors and Bernard Connors as 
directors of Connors Bros., Ltd. 

Two agreements in June 1925 further car- 
ried into effect tbe option agreement. One 
was dated 9tb June 1925, and was made be- 
tween Connors Bros., Ltd., of tbe first part 
and Lewis and Bernard Connors of the 
second part. This recites that there was 
then issued an outstanding $100,000.00 par 
value common stock and $50,000.00 par value 
preferred stock of Lewis Connors & Sons. 
Ltd and hy contract of 30th April 1925, 
that Lewis and Bernard Connors had agreed 
to sell to the McLeans $25,000.00 par value 
preferred stock and $52,500.00 par value wm. 
mon stock of Lewis Connors & Sons, Ltd. 
The agreement witnessed that with refer- 


ence to the remaining outstanding issued 
common stock of Lewis Connors & Sons, 
Ltd., Connors Bros., Ltd., would at any 
time within five years from 1st January 1926, 
and on demand from any then stockholder 
of Lewis Connors & Sons, Ltd., purchase 
the holdings of such stockholder on tbe op- 
tion mentioned in the previous agreement. 
Paragraph i is as follows ; 

The said Lewis CoDOors and Bernard Connors 
agree with the said Connors Bros., Ltd., that 
they will not. either directly or indirectly, engage 
in any other sardine business wb-itsoever in tbe 
Dominion of Canada nor directly or indirectly use 
the brands either of Connors Bros., Ltd., or Lewis 
Connors S: Sons, Ltd., in the Dominion of Canada 
or elsewhere nor (or a period of ten years from 
30th April A.D. 1925, use the name of Connors in 
connexion with tbe sardine business in any 
country whatsoever. 


This is the important covenant in tbe 
present appeal. Tbe date mentioned in it 
was tbe date of the option agreement. Tbe 
stber agreement, which was of oven date, 
was made between Bernard Connors of tbe 
first part, Lewis Connors & Sous, Ltd., of 
the second part, and Connors Bros., Ltd., of 
the third part by which the plaintiff agreed 
bo work for Lewis Connors & Sons, Ltd., 
under direction of a board of directors in 
the capacity of manager of tbe company s 
sardine factory in tbe City of Saint John for 
i period of five years and Lewis Connors 
& Sons, Ltd., agreed to employ him for 
bhe term mentioned at $5,000.00 per year, 
[/onnors Bros., Ltd., guaranteed the payment 
jf this salary. Provision was also made in 
accordance with tbe option agreement for 
bis salary being raised to $7,600.00 if he be- 
2ame manager of two factories in operation 
it the same time. The respondent com- 
menced his duties as manager of the factory 
in West St. John and when the business 
was transferred to Black's Harbonr. be went 
there; but he was not satisfied. 
had arisen between the respondent and the 
bwo companies and finally by an agreement 
Df 2nd October 1926, between the respondent. 
M the first part. Lewis Connors & Sons. Ltd,. 
M the second part. Connors Bros., Ltd., of 
tbe third part, end tbe two McLeans, of the 
fourth part, tbe respondent sold his remam- 
in** 172 shares of the capital stock of Lewis 
Oo^nnors and Sons. Ltd., to Connors Bros-, 
Ltd., for $11,416. and his employment agree- 
ment was ended by mutual consent, uy 

b 1. 3 it was provided as follows: 

The party o( the part ai» ag^ " 
said parties o( the second and third part 

will not directly or >“d‘“°‘Y.®?gt®DSDinbn of 
dine business wbatsoover in tbe uo • - 

Canada or directly or indirectly ose the brands ol 
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either Conoors Bros., Ltd., or Le^ris Coonots & 
Sods, Ltd., m tho Dominion of Cdnada or else- 
where, nor for a period of Un years from the SOtb 
d»y of April A.D. 1925. use the name of Conaors 
in connexion with sardine bneiness in any country 
whatsover. 

The date from wbicb the period was to 
run was, it will be noticed, the same date as 
that mentioned in the agreement of 9th Jane 
1925. Clause 5 was as follows : 

The parties of the second, third and fourth parts 
hereby release the said party of the first part (Ber- 
nard Connors) from at] claims and demands of 
every nature and description which they or either 
of them have or which hereafter they or either of 
them may have against the party of the first part 
by reason of anything to the date of these presents 
including but without limiting the generality of 
the foregoing any claims by reason of any shortage 
in inventory alleged misrepresentation or lor alleg- 
ed Improper conduct of the party of the first part 
in connexion with the business of the said Lewis 
Connors 4t Sons, Ltd., or the purchase of an in- 
terest therein or stock thereof. 

It be coDTeoieDt to meotioo here 
that in the opioioa of their Lordships the 
option agreement and the two agreements 
of 9th June 1926 have, for the present pur- 
pose, to be read together as constituting 
the transaction which baa to be considered 
in deciding whether the covenant by the 
respondent with Connors Bros, Ltd., con. 
tained in the first agreement of 9tb June 
1925 is or is not enforceable. Ae was observ- 
ed in the judgment of Kerwin J., it is clear 
that it was not intended by the agreement 
of 2nd October 1926 to release the respondent 
from that covenant since, apart from the 
words "by reason of anything to the date of 
these presents,” which are sufficient to 
safeguard the future rights of the cove- 
nantees, the covenant was re>ioserted, with 
the same date from which the last part of 
the covenant was to run, which was con- 
tained in the previons covenant. The posi- 
tion therefore in effect was this. The 
respondent and his father Lewis Connors 
being in a position to sell a controlling in. 
terest m Lewis Connors & Sons. Ltd., and 
being the managers of the business of that 
Mmpany sold that controlling interest to 
Uonnora Bros., Ltd., or to the McLeans who 

r.Tfu ® “wagers of Connors Bros., Ltd., 
and the principal stockholders in it. Lewis 

associates 

1, u wd other 

Connors & Sons Ltd.. 

hSdinlV ®n remaining 

holdings to Connors Bros.. Ltd., at a price 

I?fe « ^ ^ continue to 

act as directors of Lewis Connors A Sons 


Ltd. Bernard Connors was given a position 
as manager at a salary for a period of five 
years. The two McLeans and the two Con- 
nors agreed "to work for the benefit of the 
stock-bolders of the two companies.” The 
respondent and Lewis Connors entered into 
the restrictive covenant with Connors Bros., 
Ltd., above set out. The precise terms of 
it will be considered later. Having regard 
to the previous history as above stated, and 
to the fact that the name of Connors could 
be used by Lewis Connors and the respon- 
dent, if they were left to compete in the 
sardine business with Lewis Connors & 
Sons, Ltd., it can hardly be doubted that 
this covenant was an essential feature of 
the transaction, and that if it had not been 
entered into the McLeans and Connors 
Bros., Ltd., would have refused to enter 
into this business arrangement. The cut- 
throat competition would then have conti- 
nued in all probability until Lewis Connors 
& Sons Ltd., had been driven into liquida- 
tion, 

Lewis Connors died in 1934 ; and the 
period of ten years from 30th April 1925, 
mentioned in the three covenants expired a 
year later. The respondent in the meantime 
bad been carrying on a fish business under 
name of the "The B. Connors Fish Com. 
pany.” It dealt with a number of products 
but not with sardines. Lewis Connors & 
Sons Ltd., continued to carry on its busi. 
ness, of which the packing and selling of 
Mtdineswaa much the more important part. 
Connors Bros., Ltd., continued to carry on 
its similar business. In the year 1936 the 
total sales of the two companies exceeded 
one and a half million dollars. 

In the following year the respondent 
wrote to Connors Bros., Ltd., stating that 
he did not consider himself bound by the 
provieioDs of the covenants since they were 
m restraint of trade, and he stated that he 
desir^ to engage in and work at the sar 
dme business in Canada and elsewhere, and 
that he also desired to use the name of Con 
nore. If he so chose, in connexion with the 
wrdine business m Canada and elsewhere 
He went on to explain that he desired to 
ascertain his legal position before making 
plans for or investing capital in such a busi 
n^ He received a reply from the solicitors 
of Connors Bros., Ltd,, and Lewis Connors. 

dered the pro^sions binding and had no 
intention of abandoning their rights The 
Mspondent <»mmenced these proceedings by 
Originating Summons on 97th April 1937 and 
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propounded the following questions for the 
determination of the Court : 

(a) Whether, upon construction of the proTision 
written variously in the said agreements as 

not directly or indirectly engage in any other sar- 
dine business whatsoever in the dominion of 
Canada” and “will not directly or indirectly 
engage in any sardine business whatsoever in the 
Dominion ol Canada,** the said Bernard Connors 
the covenantor mentioned in both agreements, is 
at the present time and shall be thenceforward 
barred from engaging in the sardine business in 
Canada as owner by himself or in partnership with 
others of such a business or as a shareholder of 
an incorporated company engaged in such business 
in Canada. 

(b) Whether, upon construction of the words 
**will not directly or indirectly engage in" used in 
said covenants tbo said Bernard Connors is barred 
at law from working at the sardine business in 
Canada as an employee of any person, persons fim 
or corporations engaged in the sardine business in 
Canada. 

(c) Whether, upon construction of the said 
covenants and particularly the following words 
contained therein “nor for a period of ten years 
from 30th day of April, A. D. 1925, use the name 
of Connors in connexion with the sardine business 
in any country whatsoever, " the said Bernard 
Connors may at this time and thenceforward law- 
fully use the name of ‘Xonnors*’ in connexion 
with the sardine business of Canada. 

The Chief Justice of New Brunswick, by 
his judgment, determined that question (a) 
should be answered in the affirmative and 
question {c) in the negative. He declined 
in the exercise of bis discretion, to answer 
question (b), for reasons which he stated 
which appear to their Lordships to be 
entirely satisfactory. The learned Judges 
of the appeal division affirmed bis order on 
all three points. In the Supreme Court of 
Canada the appeal was allowed by a majo* 
rity, and it was declared that the covenant 
in question '4n so far as it prohibits the 
appellant" (the present respondent) "from 
engaging directly or indirectly in any sar- 
dine business whatsoever in the Dominion 
of Canada" was unenforceable. It will be 
convenient here to restate the covenant of 
9tb June 1925, dividing the material portion 
into three parts for the purpose of appre* 

ciating the position : 

The field Lewis Conuors and Bernard Counors 
agree with the said Oonoors Bros., Ltd. that : (1) 
they will not directly or iudlrectly eogage in any 
other sardloe business whatsoever in the Dominiou 
of Canada ; (2) nor directly or indirectly use the 
brands of either Connors Bros., Ltd. or Lewis 
Connors and Sons, Ltd., in tbo Dominion of 
Canada or elsewhere ; (3) nor for a period of ten 
years from SOtb day of April, 1925, use the name 
of CoDDors in connexion with the sardine busi- 
ness in any country whatsoever. 

Id the opinion of their Lordships these 
three parts of the covenant relate to widely 
different matters and are clearly severable. 


The first part is prima facie in restraint of 
trade in the ordinary sense. The second 
part appears to restrain a fraudulent or dig. 
honest use of brands belonging to the cove- 
nantees. No question seems to be asked in 
relation to it. The third part, unlike the 
other two, is limited in time but unrestric. 
ted in space and relates to the use by the 
respondent of bis name in connexion with 
the sardine business. DifiBcult questions 
might have arisen in relation to this part of 
the covenant, but the ten years bad expired 
before the summons was issued, and it 
seems to their Lordships that question (c) 
in view of that fact did not call for a judi- 
cial answer, since it bad ceased to be of 
practical importance. 

There remains question (a) which relates 
to the first part of the covenant. The ques- 
tion is whether the respondent is barred 
from engaging in the sardine business in 
Canada (l) as owner by himself or ( 2 ) in 
partnership with others or (3) as a share- 
holder of an incorporated company engaged 
in such a business in Canada. But the rele- 
vant words of the covenant are “will not 
directly or indirectly engage in any other 
sardine business, etc," and the bolding of 
shares is not mentioned. This is another 
illostration of the inconvenience which at- 
tends the answering of theoretical questions 
in a case of this kind. It appears clear that 
a small bolding of shares in a company car- 
Tying on a sardine business in Canada, per- 
haps only as a part of its undertaking, 
would not be covered by the words “engage 
in" a sardine business. On the other hand 
a man might well be held to be engaging in 
each a basiness if be held a controlling inte- 
rest in a company formed to carry on a 
sardine business. Much would depend on 
the particular circumstances of the case. It 
seems to their Lordships that it would be 
wrong to answer question (a) as it stands 
in the affirmative without qualification, 
for whatever view may be taken as to the 
covenant not to engage in a sardine busi- 
ness in Canada, it cannot safely be declared 
that a shareholding in a company carrying 
on such basiness is necessarily a breach of 
the covenant. Their Lordships are accord- 
ingly left with the question whether the 
first two parts of the covenant preclude the, 
respondent from engaging in such a busi- 
ness in Canada as owner or partner, or whe- 
ther it ie not enforceable. 

In the view of their Lordships the pbr^i 
"directly or indirectly engage in the sardine 
buBiness” is not void for uncertainty. Suc» 
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wotds found in like covenants have not in. 
frequently been enforced in this country. 
It may be difficult to assign by way of defi- 
nition exact limits to their operation, and in 
some cases it may not be easy to draw the 
line. The same observation might be made 
as to such well-known words as for example 
“negligence" or "nuisance.” In actual prac- 
tice, however, and in concrete cases where 
all the circumstances have been placed he. 
fore the Court it is seldom that any diffi. 
culty is experienced in determining whether 
the alleged breach is or is not within the 
meaning of such a covenant. The covenant 
is alleged to be one which the Courts should 
not enforce because it was in restraint of 
trade and, therefore, contrary to public 
policy. There have been many statements 
of the general rule during the last thirty 
years, and their Lordships do not propose 
to add to their number, for every alteration 
of language is apt to be treated as if some 
slight difference in the rule or in its appli. 
cation were intended. The principles now 
well-established cannot be better stated 
than in the often. quoted passage from the 
judgment of the Board delivered by Lord 
Parker in (1918) A o 7Si‘ at p. 795 : 

Though, speaking generally, it is the interest of 
every individual member of the community that 
he should be free to earn hie livelihood in any law. 
fnl manner, and the interest of the community 
that every individual should have this freedom, 
yet under certain circumstances it may be to the 
Interest of the individual to contract in restraint 
of this freedom, and the community U intereated 
to maintain freedom of trade is equally Inte- 
rested in maintaining freedom of contract within 
reasonable limits. The existing law on the point 
IS laid down in (1894) A C 535.* For a contract in 
rastralnt of trade to be enforceable in a Oourt of 
law or equity, the restraint, whether it be partial 
or general restraint, must (to use the language of 
Lord Maonaghten, evidently adapted from that of 
Tmdal C. J., in (1831) 7 Bing 7353) be reasonable 
^th Id reference to the Interaeta of the contract- 
parties and in reference to the Interests of the 
public, eo framed and so guarded as to afford ade- 
quate protection to the party in whose favour it 
ts li^osed, while at the same time it is in no wav 
i^ojnrious to the public. Their Lordships ara not 
„ wi » restraint though 

‘uf of tho pattios bas been 

It shouia be observed that in fcbU state- 
tneat there is no a ttempt to limit or define 

*258^-^12 L J P 0 84 : 109LT 

• WiiK/u&ia 


the cases in which the community Is 
"equally interested in maintaining freedom 
of contract within reasonable limits.” The 
same remark is true as regards the proposi- 
tion stated by Lord Macmillan in delivering 
the judgment of the Board in (1934) A C 
181* at p. 189 : 

The law does not coademn every covcnantwhich 
is in restraint of trade, for it recognizes, that in 
certain cases it may be legitimate, and indeed 
beneGcisI, that a person should limit his future 
commetcia] activities, as, for example, where he 
would be unable to obtain a good price on the sale 
of his business unless he came under an obligation 
not to compete with the purchaser. 

The cases which have most often coma 
before the Courts have been those connected 
with the sale of a goodwill and those of 
master and sarvantiand the wide differences 
between these two categories from the point 
of view of restraint of trade have repeatedly 
been pointed oat. (See (191S) A c 724* at 
pp. 731, 733; (191C) l A C 683* at pp. 701, 70S, 
709. Reference may also ha mside to an 
excellent passage in Edn. 18 of Anson’s Law 
of Contract, pp. 236, 7.) 

Their Lordships are not here concerned 
to deal with cases in the second category. 
With regard to those in the first it is plain 
that considerations which apply in such 
cases will often be applicable with necessary 
modifications to a case in which the good- 
will sold is the property of a limited com- 
pany. A covenant by such a company not 
to compete with the purchaser would in 
general be useless as a protection, for the 
company would in due coarse be wound up, 
and the most serious competition might be 
expected to come from those who had been 
actively engaged in managing and carrying 
on its affaire. The necessary capital might 
be supplied out of the price paid by the 
purchaser. 


director of a private company, owning all or 
the great majority of its shares desires to 
effect a sale by the company of the whole 
undertaking and is wiUing in order that a 
better price may be obtained to enter into a 
r^nable covenant restrictive of his aotivi. 
ties as regards carrying on snob a besiness 
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in the future* it is difficult to see Tvhy pub. 
lie policy should intervene. For though 
public policy requires that trading should 
be encoui-aged and that trade should as far 
as possible be free, on the other hand there 
would be a restriction on this freedom if 
the person in control of a company owning 
a business was not able to enter into such a 
contract as would enable him to obtain the 
fuU benefit of the proposed sale. As Lord 
Watson observed in (1894) A C 585- at p. 552: 

It is DOW gooerally coDC^ed that ''it is to the 
advaotage of the public to allow a trader who has 
established a lucrative business to dispose of it to 
a successor by whom it may be efficiently carried 
OD« • « • Accordingly it has been determined jodi« 
cially, that in cases where the purchaser, for his 
own protection, obtains an obligation restraining 
the seller from competing with him, within 
bounds which having regard to the nature of the 
business are reasonable and are limited in respect 
of space, the obligation is not obnoxious to public 
policy, and is therefore capable of being enforced. 

That; this principle is applicable even in 
the case of an important pablic company 
where the covenant is entered into by a 
managing director bolding shares in the 
company is evident from the facts of the 
case from which that passage is taken; for 
Lord Herschell (at p. 541), Lord Watson (at 
p. 551), Lord Ashbourne (at p. 555) and Lord 
Macnaghten (at p. 560) found no difficulty 
in holding that the case most be treated on 
precisely the same footing as if the cove, 
nant bad been entered into by Mr. Norden. 
felt in connexion with the direct sale of the 
goodwill of his busing. 

This being accepted in the case of the 
sale of the business of a company and of a 
covenant entered into upon such a sale by 
a person who does not own the goodwill or 
any other assets of the company (which was 
the case of Mr. Nordenfelt) the same result 
may well follow in a case where, instead of 
selling the undertaking, the shares or stock 
!of the company or a large interest therein 
is being sold and one or more of the direc. 
tors or managers of the company being in. 
Iterested in the sale are willing, in order to 
enable the transaction to go through or to 
obtain a better price, to enter ioto restrictive 
covenants with the purchaser. Every such 
case must depend on the surrounding facts 
and circumstances, and their Lordships do 
not propose to lay down a general role, but 
there are many cases of that character in 
which as it seems to them the principles 
above referred to will apply, where in other 
words the community is as interested in 
maiotaining freedom of contract within 
reasonable limits as it is in maintaining 


freedom of trade: see (1913) a c 78i‘ at 
p. 795. On the whole and with the greatest 
respect to the Chief Justice of Canada their 
Lordships are of opinion that this case for 
the present purpose must be treated as 
governed by the same principle as that 
which would have applied if the respondent 
had himself been selling the goodwill of the 
business of Lewis Connors & Sons, Ltd. 
Nor can they accept the view that the real 
purpose of the transaction was to obtain a 
monopoly in the business of Canadian 
sardines. They see no sufficient ground for 
differing from the view which must appar. 
ently have been held by all the other Judges 
in Canada that the McLeans, the controll. 
ing shareholders in Connors Bros., Ltd., 
taught by an unhappy experience in the 
past, were seeking to obtain covenants from 
the two Connors who bad been controlling 
and managing the business of Lewis Con. 
Dors & Sons, Ltd., which would prevent 
those persons from gravely depreciating the 
value of the large stockholdings in that 
company which were being purchased at a 
full price. 

There remain two questions. The first 
is whether the covenant was reasonably 
necessary for the protection of the goodwill 
of the business of Lewis Connors (k Sons, 
Ltd., for if the restraint was larger than 
was necessary for that protection it could 
be of no benefit to either party and would 
be regarded in the eye of the law as oppres. 
sive and therefore unenforceable. The second 
is whether the covenant is “consistent with 
the interests of the public.” 1919 A C 
at page 5G2. 

In the opinion of the Chief Justice of 
Canada and Davis and Hudson JJ. the 
former question was the main question in 
the case and they agreed in answering that 
the restrain was not reasonable as between 
the parties. The Chief Justice of New Bruns- 
wick, the Judges of the appeal division and 
Kerwin & Crocket JJ. in the Supreme Ckioit 
of Canada took the other view. The majo. 
rity in that Court may perhaps have placed 
too heavy an onus on the appellants. Lord 
Parker in (1916) A C 688® at p. 706 remarked 
as follows : . , , . » 

It is not that Boeh restraints (on trade) must ot 
themselves operate to the public injury, but tnat 
it is against the policy of the common law to 
enforce thorn except in cases where thereate special 
ciccomsta nces to justify them. Tho onns of pH>^- 

7. (1919) 1919 A 0 548 : 120 L T 613: 88 L J P C 
69 . 36 T L R 354. McElIlstrim v. Ballymac^- 
gott Co.operative Agricultural and Dairy Society 
Ltd. 
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'log such special circumstaocGs must, of course, 
rest on the party alleging them . When once they 
■re proved, it is a question of law for the decision 
of the judge whether they do or do not justify the 
^restraint. There is no question of onus one way or 
the other. 

Lord Parker in thia part of his speech 
was stating the effect of Lord Macnagbton’s 
jadgment in (isoi) a C 535.® If however 
that iadgrnent be referred to, it will be 
seen that Lord Macnaghten in citing Lord 
Langdale’s decision in (1813) 3 Beav 333* said 
distinctly that on the facts of that case it 
lay on the defendant to prove that the area 
of restriction was unreasonable : (1894) A a 
S85* at p. 573. This indeed was only follow- 
ing the opinion expressed by the Coart of 
Qaeen’s Bench in the important case in (1653) 
1 EL BL 391* at p. 412 in an action celat- 
ing to a covenant by a retiring partner, and 
io a number of other cases of which (1880) 
14 ch D 351^® at p. 3G5 is one example. It is 
possible that in a case where a goodwill is 
being sold by a covenantor the rule as to 
onus of proof of special circumstances may 
require further elucidation. The persons 
who have actively been concerned in the 
management of a business bave sometimes 
had a knowledge of its trade secrets and have 
often become acquainted with its trade 
connexion. In such eases it may be prima 
facie reasonable that the parebasers should 
insist on a covenant or covenants which 
will enable them to obtain the full benefit 
of the goodwill which they are purchasing, 
and if a company happens to be the owner 
it is only from individnals that nseful cove- 
nants can be obtained: see Smith's Leading 
Cases 13th Edn. vol. I at p. 481. 

Their Lordships however are referring to 
this matter of onns only to show that they 
regard it as one worthy of consideration on 
Mme future occasion, and they propose to 
deal with the present case as if the cove- 
nantee was called upon to prove all the 
special oiroamstances. 

The unnsnal way in which the question 
was miMd before the Court mast be remem- 
bored. The tMpondent was the first witness 
oaUed and m cross-examination he said 
with regard to the old company whose bnsi- 

Bros.. Ltd.. 

that he thought that company was carry. 

on basmeas m eve ry province in Canadl 

983^62^^2. Whittaker v. 

1 El & B1 891 : 22 L J'Q B 185 • 17 
Jur 1149 : 93 R R 197. TaUfa 7 
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Asked as to the business of Lewis Connors 
& Sons, Ltd., he said in cross examina- 
tion ‘T think perhaps they were selling 
some (meaning, as the context shows, 
cases of sardines) in pretty near every pro- 
vince in Canada.” Neil McLean whose evi- 
dence was plainly accepted by the trial 
Judge gave evidence as to the businesses of 
Connors Bros., Ltd., and Lewis Connors k 
Sons, Ltd., while they were engaged in 
severe competition everywhere, but it was 
never suggested to him- in cross-examina- 
tion that the business of either company did 
not extend over all Canada. In truth counsel 
for the respondent was not endeavouring to 
establish such a proposition. A clerk in 
charge of the export department (J. J. Hayes 
Doooe) proved that when the old company 
sold its business to Connors Bros., Ltd., 
they were selling in all provinces in Canada 
as well as elsewhere, and it was assnmed 
that Lewis Connors & Sons, Ltd., compe- 
ted with Connors Bros., Ltd., tbrougboat 
Canada. Barton M. Hill a director of Con- 
nors Bros., Ltd., gave evidence. The first 
qnestioo put to him in cross-examination 
elicited the answer that " Connors was 
known from one end of Canada to the other 
in the sardine business and it was the only 
Canadian company well known. ” This 
answer may have been ambiguous, but in- 
stead of making the point, if it could be 
made that Lewis Connors & Sons, Ltd., 
were not in 1925 carrying on business all 
over Canada, the cross-examination pro- 
ceeds thus : 

Q. It was also known all over tho world ? 

A. No — a certain number of countries. 

Q. We bave bad evidence hero that this com- 
pftDy does a world wide business ? 

A. It does ooWe 

Q. We also have evidence that it did then. 

A. In a namber of countries • 


iS UOij 


o-'' 

on behalf of the respondenfc ^hich even 
remotely suggests that the two companies 
in the period up to May 1926 were not carry, 
ing on hosing in competition throughout 
Canada, and it would seam, taking the evi- 
dence as a whol^ that this was in effect an 
admitted fact. It is important to note that 
ihe of Lewis Oonoore 4 Sone, 

Ltd., bke that of Connors Bros., Ltd., was 
a wholesale one. Cases of sardines sold in a 
province of Canada wonld presumably find 
their into the Yukon Territory and the 
North WMt Territory. Their Lordships do 
not take the view that the evidence is of a 
very satisfactory kind; but read as a whole 
they are of opinion that the Chief Justice 
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of New Brunswick was justiOed in coming 
to the conclusion, which he apparently did 
without ditliculty, that Lewis Connors & 
Sods, Ltd., bad carried on the sardine busi- 
ness in each ol the provinces of Canada. No 
point as to the Territories was made until 
the matter reached the Supreme Court of 
Canada, and the answer to that point if it 
bad been made has been suggested above. 

It should also be observed that the ques- 
tion of reasonableness being a matter of law 
for the Court, it bas never yet been sup- 
posed that it is necessary in relation to tbe 
jtrade of a large manufacturer or merchant 
to prove to the satisfaction of the Court 
that tbe business which tbe covenant is 
designed to protect bas been carried on in 
every part of the area mentioned in tbe 
covenant. In the cases in which the area 
bas been tbe whole of England, or a sub- 
stantial part of it such as 100 or 150 miles 
from a named town, it has never been held 
that the covenantee was under an obligation 
to prove that the business bas been carried 
on in all tbe towns and villages within tbe 
area. In (1894) A C 535* no attempt was 
made to prove that all the governments of 
tbe world, or even of tbe civilised world, 
bad ordered goods from the company though 
tbe greater number no doubt bad done so. 
A great deal no doubt depends on tbe nature 
of tbe business and tbe area in question. In 
a country of vast spaces like the Dominion 
of Canada it will always be possible until 
the population of the country reaches a 
point now scarcely contemplated, to point 
to areas where there are only few settlers 
or inhabitants and where accordingly few, if 
any, of the goods sold by the manufacturer 
have penetrated. If, for example, a restric- 
tive covenant were limited to the Province 
of Quebec it would seldom be possible to 
prove that the goods were used in every 
part of that province ; but the goodmll of 
a business such as is now under considera- 
tion could not adequately be protected if 
tbe restrictive covenant had to be limited 
to the towns and villages where actual sales 
could be proved whilst leaving the vendor 
free to establish a business, which would 
almost certainly be competitive, in all the 
adjoining places. It may be useful to cite in 
this connexion the words of Lord Parker in 

(1916) A C 688® at p. 708 : , 

The goodwill of a burinesa U immune from the 
danger of the owner exercising his personal know- 
ledge and skill to its detriment, and If the purcha- 
ser ie to take over such goodwill with aU its 
advantages, It must, In his bands, remain simi. 
larly immune. Without therefore a covenant on 


the part of the vendor against competition, a pur. 
chaser would not get what be iscontractingtobuy, 
nor could the vendor give what ha is intending to 
sell. The covenant against competition is therefore 
reasonable if conSned to the area within which it 
would in all probability enure to tbe injury of the 
purchaser. 

The words "in all probability" are im- 
portant ; for tbe question of law as to rea- 
sonableness does depend on probability. On 
careful consideration of all tbe circum- 
stances their Lordships have come to tbe 
conclusion that tbe right conclusion is that 
tbe coveuant, so far as space is couceroed, 
was not uareasonable. If the restriction as' 
to space is considered to be reasonable, it is 
seldom in a case where the sale of a good- 
will is concerned that tbe restriction can be 
held to be unreasonable because there is no 
limit as to time. Their Lordships accept as 
correct the statement by Lord Cave : 

It has been settled, I think, since (1S37) 6 Ad d; 
E ,38^1 that, where there is a goodwill to be pro- 
tected, a covenant in restraint of trade, even when 
imposed as a condition of omployment, may be so 
framed as to give adequate protection not only to 
the covenantee himself but also to his successors 
in the business, and this although it may be neces- 
sary for that purpose to impose a restriction upon 
tbe covenantee for the remainder of his life; (1921) 
3 A G 15S13 at p. 163. 


The question whether the restraint ought 
to be held to be injurious to the public, can 
be briefly dealt with. It would appear that 
what is meant by the affirmative proposi- 
tion is that the restriction is calculated to 
produce a pernicious monopoly, that is to 
say a monopoly calculated to enhance prices 
to an unreasonable extent : (1893) l Ch 680 | 
at pp. 646, 668; (1913) A 0 761^ at p. 796. It is 
well settled that the onus of establishing 
such a proposition is upon tbe party who 
attacks the covenant. 'When the Court is 
satisfied that the restraint is reasonable as 
between the parties it must always be very 
difficult to prove iu a case connected with 
goodwiU that the public interest is affected 
(1916) A C 688,* at pp. 700, 703. 1“ PJ®' 
sent case it seems to their Lordships that 
there are no grounds for holding that a 
restriction restraining tbe respondent from 
carrying on a sardine business in Canada is 
likely to produce a real monopoly, since 
every other person in Canada can set up 
each a business, and the evidence is to the 
effect that some persons have done so. J-PQ 

iT (1837) 6 Ad A E 438 : 1 N & P 796 : ^ ^ 

464 : 6 L J (N S) Ex 266 : 45 B E 622, HiUjioook 

12 ^1921) 2 A C 158 ; 90 L J Ch 436 : IW L T 

*7^ ; 65 S J 626 : 87 T L R 784, Fitch 
13. (1893) 1 Ch 630 : 68 L T 883. don. 

leit Guns and Ammunition Co. v. Notdenfel . 
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practical difBcuUy in successfally competing 
\vitb tbe appellants may well be due to 
their skill and enterprise and long experi. 
ence. This point therefore also fails. 

Tbe conclusion therefore must be that 
the covenant by Bernard Connors with 
Connors Bros., Ltd. contained in the agree- 
ment of Otb June 1925 is binding os being a 
reasonable protection of the shares pur. 
chased by Connors Bros , Ltd. in Lewis 
Connors & Sons. Ltd. In tbe result their 
Lordships are of opinion that tbe three 
questions raised by tbe originating sum- 
moD9 should be dealt with as follows : 
Question (a) should be answered by a decla- 
ration that the respondent is at tbe present 
time and will henceforward be barred from 
engaging in the sardine business in Canada 
as owner by himself or in partnership with 
others. No answer should be given to that 
part of tbe question relating to tbe bolding 
of shares in an incorporated company carry- 
ing on such a business. Nor should any 
answer be given to questions (b) and (c). 
Their Lordships for tbe above reasons will 
humbly advise His Majesty that tbe appeal 
should be allowed to tbe extent above men- 
tioned and that tbe respondent sbonld be 
ordered to pay to the appellant his costs 
here and below. 

G.n./r.k. Appeal allowed. 

Solicitors for Appellants 

Norton Rou Greenwcll <t Co. 

Respondent Ex parte. 


(28) A. I, R. 1941 Privy Council 8S 
( From Bombay ) 

2Srd June 1941 

Lords Atkin, Russell of Killowen 
AND Romeb; Sir George Rankin 
AND Lord Justice Cladson 

Appa Trimbak Deshpande and anolhe 

— Appellant 

V. 

Waman Govind Deshpande and other 

— Respondents 
Privy CouQoll Appeal N 9 . 42 of 1939 , 

expressly forbidden by husbanc 

Lnt undivided _ Con 

scm of his surviving coparceners is not neces. 

Md that he died undfvld^ 

® coparceners : 6 Bom H 0 R iA fii lai 

‘ [P 87 0 1] 


(b) Evidence Act (1872), S. 41--Suit between 
A and B ^ Judgment that suit property did not 
belong to adopted son oi C is not judgment 
in rem. 

A judgment in a suit between A and B that tbe 
euit property did not belong to A as tbe adopted 
son of C as tbe adoption was invalid is not a judg- 
ment in rem and is net conclusive against the 
strangers as to the fact and validity of adoption : 
7 WR33S (PB). Prff. on. [P S7 C 1] 

(c) Practice — Privy Council — Respondent not 
appearing — Privy Council will not determine 
any matter not strictly within pleadings and 
issues even if roatetial tor decision be on record. 

The Privy Council in appeal when tbe respon- 
dent bae not appeared will not determine any 
matter not strictly within tbe pleadings and tbe 
issues as they stand before it even though materials 
lor decision may be on the record. (P SS C 1] 

/. .V. PaHWi and iJ.'Parifch — for Appellants. 


Sir Geor|e Rankin — This appeal has 
been brought in forma pauperis by tbe 
plaintiff and defendant 4, who are brothers. 
No one has appeared at tbe bearing to re- 
present the respondents but Mr. Parikh 
has presented the case for tbe appellants 
with great care and fairness. In the result 
their Lordships are of opinion that tbe case 
should be remanded upon two points and 
they will say only what seems necessary to 
explain the scope and purpose of the re- 
mand. In 18C5 tbe appellants' grandfather 
Bangrao was given by bis father Madhavrao 
to the widow of one Vishnu in adoption to 
her deceased husband. Madhavrao bad two 
other sons, Anandrao and Govind, and by 
a deed dated I8th May 1863 to which the 
father and all three sons were parties the 
terms upon which the adoption had been 
made were expressed. A main term was to 
the effect that npon Madhavrao’s death tbe 
total income from his ancestral immovables 
should be divided — not into thirds or 
shares of 6 as. i ps. — but in proportions as 
lollows : to Rangrao notwithstanding bis 
adoption 4 as. 8 ps. and to each of his 
brothers 5 as. 8 ps. : and that as regards 
certain property expected to come to Rang, 
rao from his new family, the income from 
the immovables should be divided so that 
^ngrko should get a c as. 8 ps. share, and 
the share of each of his brothers should be 
4 as. 8 ps. Rangrao was during bis father’s 
lifetime to live with him. By cl. 8 of the 
dwd bis share of tbe income from his 
fathers property was to continue to his 
descendants save that it should not go to 
any adopted son unless he had been taken 
from among the issue of Anandrao or 
Govind. This clause is here mentioned be- 
cause It has some bearing upon the question 
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vrhether upon a true view of the effect of whether it extended to the capital or corpna 
the deed Eangrao’s interest in his father’s of the property — a question which may 
property was an interest in income only or become important. 

MADHAVRAO (died in 1894) 

I i i 

Anandtao (died in 1928) Rangrao (died in 1894) GoTinda (died in 1894) 

Vinayak (died in 1921) Trimbak (died in 1910) 1 I 


= Sara&awatibai (deft. 2) 


Madar aitns Bapu Govind (adopted Ragbnnath 

(died in 1925) sou deft. 3) (deft. 4) 

Hangrao did not succeed in obtaining 
possession of any of the properties of Vishnu 
and he was equally unsuccessful when in 
1590 Vishnu’s brother . Keshavrao died, in 
obtaining recognition as bis heir. Rangrao 
died in 1894 without having brought the 
validity of his adoption to the test of a civil 
suit. His father Madbavrao and bis brother 
Govind died in the same year, leaving 
Anandrao as the senior member of that 
branch of the family. In 1894 also, Anand- 
rao as next friend brought a suit (No. 97 of 

1894) in the Court at Wai, on behalf of 
Trimbak (only son of Rangrao and father of 
the present appellants) laying claim to the 
properties of Vishnu and bis brothers 
Keshavrao and Ganpat on the footing that 
they had all been joint and that the two 
latter bad died without leaving issue. This 
suit was dismissed by the trial Court (l9th 
June 1897) and on first appeal (Srd August 

1895) and by the High Court on second ap- 
peal (ist March 1899). The ground upon 
which those decisions proceeded was that as 
Vishnu was joint with bis brother Kesbav- 
rao, bis widow could not validly adopt a son 
to him unless she bad either his permission 
or the consent of Keshavrao. This was at 
the time and bad been since 1879 at least 
the rule of Hindu law accepted as prevailing 
in the Mabratta country of the Bombay 
Presidency and thus applicable to the par- 
ties. Upon the questions of facts, whether 
Vishnu had given permission and whether 
Keshavrao had consented there is no reason 
to doubt the correctness of the concurrent 
decisions in the negative. 

Trimbak died in 1910 leaving two sons, 
appellant 2 born in 1903 and appellant 1 
(plaintiff) born in 1910. Anandrao continued 
in the management of the family property 
tQl bis death in 1928, when defendant l 
Waman took over the management. EVom 
the findings of both the Courts in India in 
the present case it appears that the appel- 


I Oopala (died in 1904) Waman (deft. I) 


I Govind (adopted 

Appa by deft. 2). 

(Plaintifi) 

laots had in Anandrao ’s time been receiving 
from him a share of the income, correspond- 
ing in fact to 4 as. 8 ps. and not to a 
one-third (5 as. 4 ps.) share. The learned 
Subordinate Judge was of opinion that what 
they got was paid to them in virtue of 
their right to a one-third share that, is in 
recognition, that Rangrao 's adoption having 
proved invalid he bad reverted to his ori- 
ginal rights as a member of his natural 
family and not upon the view that he was 
relegated to the rights given to him by the 
deed of 18&S. 

However that may be, from 1928 when 
defendant l Waman succeeded Anandrao in 
the management of the family properties he 
refused to pay anything to the appellants. 
In the present suit, brought on 26tb August 
1980, the appellants claim to be entitled 
between them to a one-third share. The 
decree which they ask for, and which was 
given to them by the trial Judge on 2 i 8 t 
December 1991, is a decree for possession 
with mesne profits and for partition. The 
decree was made against the first three de- 
fendants who are the respondents upon this 
appeal, but defendant 2 is tbe widow of 
Anandrao's son and does not now appear to 
have any interest in the matter. The relief 
claimed by tbe appellants is as against 
Waman. defendant l (son of Rangrao’s 
brother Govind) and Govind, defendant 3. 
who was the eon of Waman bat has been 
given in adoption to the son of Anandrao. 
These two defendants represent respectively 
the branches of Rangrao’s brothers Govind 
and Anandrao and claim to be entitl^ each 
to a half share in the suit properties, ex- 
cluding Rangrao’s descendants altogether. 
The learned Subordinate Judge had no oc- 
casion to doubt the invalidity of Rangrao s 
adoption and had Uttle difficulty m holding 
that his rights in his natural family re- 
mained to him and that the deed of 1868 
became void when tbe adoption was de- 
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dared in 1S99 to be inTalid. From this de> 
cree the defeadanta appealed to the High 
Coart and tbeir memorandam of appeal 
dated -29th March 1982, set ont that Eaograo 
and bis beirs were paid aa amoaut corres. 
ponding to i annas 3 pies under the deed, 
that the deed became void in 1399 and that 
the subsequent payments were made purely 
cut of love and sympathy. 

The appeal did not come on for hearing 
till 1935. Meanwhile on 4tb November 1982, 
the rule of law as to the power of a widow 
to adopt which bad in 1390 been applied to 
Bangrao's adoption had been declared by 
ithis board to be erroneous and the true rule 
nnder the Mayukha bad been declared to be 
■that nnless the widow has been expressly 
'forbidden by her husband to adopt she can 
do so notwitbstanding that be died undi« 
vided and that she has not obtained the 
consent of bis surviving coparceners; 60 1 A 
'25.* This reversed a long-standing decision 
of a Tull Bench of the Bombay High Court, 
6 Bom 498^ as to which another Full Bench 
in 50 Bom 46S,* had decided that it bad not 
been overruled by the Board in 4S I A 513.^ 
In CO I A 25* the Board held that 6 Bom 49S* 
had been overruled by 48 I a 513* and they 
restored as law the interpretation whicb 
had been pnt upon the Mayukha in 5 Bom 
H C R (a 0 ) 181 * a Full Bench decision in 
the time of Sir Richard Couch. This altera, 
tion in the case law had changed the entire 
complexion of the present case pending the 
appeal to the High Court. Section 4 i, Evi- 
dence Act, does not give to such decisions 
as those arrived at in Trimbak’s suit of 1894 
the character of judgments in rem : indeed 
lb IS based upon a judgment of Sir Barnes 
Peacok, 7 w R 338* at p. 344, in the coarse 
of which it was said ; 

If a judgmeDt in a suit between A and B that 
Mrtain property for which the suit was brought 
belonged to A as the adopted son of C were a judg. 
ment In rem and conclusive against strangers as to 
the validity of the adoption thogreat- 
wt iDjusticd OQigbt bo caueod. 

In the High Co urt learned counsel for the 
(^88) 20 A I R 1938 P 0 1 : 141 1 C 9 • 67 Ram 

4. ('22} 9 AIR 1929 P C 916 ; C4 1 0 696 • 49 Cal 


present appellants bad to admit the validity 
of Bangrao's adoption subject to a conten- 
tion as to res judicata which the High Court 
rightly rejected. On this footing two gnes- 
tions or sets of questions arose. First, whe- 
ther the appellants though mere strangers 
to the family of Madhavrao had been in fact 
for 12 years before 1928 in possession of a 
one-third or other share in the suit pro- 
petty adversely to the branches of Anand- 
rao and Govind? If so, does not section 28 , 
Limitation Act, entitle them to bring a suit 
to recover possession of such share against 
the defendants as trespassers and to obtain 
a partition thereof as also a decree for 
mesne profits? Secondly, whether the deed 
of 18CS was still operative and if so were not 
the present appellants entitled to enforce the 
rights given thereunder to Rangrao and his 
descendants; if so, upon a true construction 
of the deed did it give them a 4 annas 8 pies 
share in the properties or only in the in. 
come, and to what relief are they entitled? 

Thoogh these were the material questions 
arising upon the footing that the adoption 
of 1865 was valid neither question had been 
raised by the pleading or by the issues 
framed in the trial Court. The only question 
of limitation bad been whether the defen- 
dants bad been in possession adversely to 
the plaintiff. The deed of 186S had not bean 
mentioned in the plaint and the plaintiff in 
a counter written statement had refused to 
admit it and bad contended that in any case 
It became inoperative when the adoption 
was held to be invalid. The learned Judges 
of the High Court while saying that the 
agreement of less was undoubtedly acted 
upon did not decide whether the appellants 
could recover on the strength of it since the 
salt was not based on the agreement and 
indeed the plaintiff had repudiated it. 

On the assumption that Rangrao's adop. 
tion was invalid, the defendants had con- 
tended that he had not reverted to his 
natural famUy; hence the plaintiff might 
have set up any case be desired to make 
under s. 28 , Limitation Act. On the other 
hand there were more direct answers to 
this contention of the defendants. The va- 
lidity of the adoption made an end of the 
reas^ given in the plaintiff’s pleading for 
regarding the deed of 1S6S as inoperative. It 
18 true that no application to amend the 
pleadings or to frame new issues was made 

appellants in the 
High Oourt whose action in disposing of tha 
issues M they stood is hardly open to oriti- 
oism. But their Lordships finding that a 
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change in the case law had put the present 
appellants in a most embarrassing position 
are concerned to scrutinise somewhat nar- 
rowly a decision which deprives the appel- 
lants of an income which for many years 
had been enjoyed by them, their father and 
their grandfather. Though not impossible, 
it is difficult in almost any circumstances to 
suppose that such an income was received 
by them without any claim of right. Hence 
their Lordships think that the dismissal of 
the suit would entail risk of injustice unless 
the appellants be allowed the fullest oppor- 
tunity to make good such case as they may 
have upon either of the two lines of argu- 
ment which have been indicated — that is, 
under 8. 28, Limitation Act, and upon the 
deed of 1&6S. As the respondents have not 
appeared at the bearing of this appeal their 
Lordships do not think it right to deter, 
mine any matter which is not strictly within 
the pleadings and issues as they now stand, 
even though materials for the decision may 
be on the record. 

They consider that the appeal should be 
allowed and the decree of tbe High Court 
dated 20th August 1935 set aside save as re- 
gards the directions as to costa therein con- 
tained, that tbe case should go back to the 
High Court with directions to frame issues 
in respect of the two questions hereinbefore 
set forth and to dispose of the appeal to the 
High Court after determining tbe same. 
The High Court is to be at liberty if it 
should see 6t to exercise its power under 
0. 41, B. 25 to refer such issues to the trial 
Court and to give all such directions as it 
may think necessary in respect of the am- 
endment of pleadings and tbe taking of for. 
tber evidence provided always that should 
either party desire to adduce further evi- 
dence upon tbe said issues an opportunity 
to do BO shall be afforded. Their Lordships 
will humbly advise His Majesty accordingly. 
There will be no order as regards the costs of 
this appeal. 

G.N./R.K. Case remanded. 

Solicitors for Appellants — Barold Shtfhard. 

Solicitora for Bespondents — 

Dougl<i$ Grdnt d Dold, 


(28) A. i, R. 1941 Privy Council 88 
(From Bong Kong) 

20th May 1941 

Lords Atkin, Russell of Killowen 
AND Eomer ; Sir George Rankin 
AND Lord Justice Clauson. 

Dairen Risen Eabushiki Kaisha and 
others — Appellants 

V. 

Shiang Kee (known as China Merchants 
Steam Navigation Company, Ltd .) — 

Bespondent. 

Privy CouDoil Appeal No. 41 of 1940. 

Company ^ Company dissolved by act oi 
country under whose law It was made juristic 
entity « Company must be treated as non* 
existent by all Courts administering English 
law. 

Where a company has ceased to exist by an act 
of the country by whose acts and under whose law 
it was made a juristic entity, it must be treated as 
non-existent by all Courts admioisterlng English 
law : (1933) A C 289, Bel. on ; (1933) 1 Cb 745. 
Be/. [P 89 0 2) 

H. B, Vnisey and H. Atkins ( for C. SUvtn»n} 

— for Appellants. 

P. A, Sellers and Krnelm Precdy (for £. F. B. 

}7hiU) ^ for Respondent. 

Lord Romer. Tbe appellants and tbe 
reepoodents are (or were until it ceased to 
exist) shareholders in a company known as 
tbe CbiDg Kee Steam Navigation Company, 
Ltd. The company was incorporated in tbe 
year 1920 under tbe laws of the Republic of 
China, having its bead office at Cbefoo, in 
tbe Chinese Province of Shantung. It bad 
also several branches, one of which was 
situated at Hong Kong. Its main business 
appears to have been that of owning steam* 
ships, of which, at the outbreak of bostili* 
ties tetween China and Japan, it possessed 
20. Of these 6 were, and still are, in the 
harbour of Hong Kong. On 2l6t February 
1939, the company was dissolved by decree 
of the District Court of Cbungkipg, Sze* 
cbuen. In tbe normal course of things the 
jurisdiction to make such a decree in the 
case of this company would have been vest- 
ed in tbe District Court of Fooshan, in the 
Province of Shantung, of which tbe imme- 
diate higher (!Jourt was the Shantung Pro- 
vincial Court. But in February 1939, Jbe 
Japanese were in military occupation of the 
Province and the Chinese Courts there were 
not able to exercise their judicial functions. 
But it is provided by the Chinese Code of 
Civil Procedure that whenever a competent 
Court cannot legally or physically exer(MBe 
its judicial powers an immediate higher 
Court may designate some other Court to 
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assume jorisdiction. Accordiugly, OQ 20 th 
February 1939, the Supreme Court of China 
made au order desiguaticg the District 
Court of CbuDgkiug, Szechoen, to assume 
jurisdiction over the case of the company. 
Id view of the dissolution of the company 
the respondents, on 29th March 1930, present, 
ed a petition in the Supreme Court of Hong 
Kong for the tviuding up of the company 
under the provisions of the Companies 
Ordinance, 1932. The jurisdiction to make 
such an order is conferred upon that Court 
by S. 313 of the Ordinance, the material pro- 
visions of which are : 

S19 (1) (b). The circumstances in which an un- 
regtsiered company may be wound up are as ioU 
follows : 

(i) II the compaay is dissolved, or has ceased to 
carry on business, 

(iii) If the Court is of opinion that it is just and 
equitable that the company should be wound up. 

318(2). Where a company incorporated outside 
the colony which has been carrying on business to 
the colony ceases to carry on business in the colony^ 
it may bo wound up as an unregistered company 
under tbie Part of this Ordinance uotwitbstandlng 
that it bas been dissolved or otherwise ceased to 
exist as a company under or by virtue of the laws 
of tbe country under which it was incorporated. 

The petition came on for beariog before 
tbe Chief Justice of Hong Eong on 8rd July 
1939, when a winding-up order was made. It 
ebonld be mentioned that in tbe meantime 
— viz., on 5th May 1939 — tbe order dissoU 
ving the company made by the District 
Court of Chungking bad been taken by way 
of appeal to the Supreme Court, Szeebnen, 
and that tbe appeal bad been diemissed. 
Tbe present appellants, who bad opposed 
tbe making of the winding.up order by tbe 
Chief Justice appealed in due course to the 
Full Court of Hong Kong, who by order dated 
5tb January 1940, dismissed the appeal with 
costs. From this last mentioned order an ap. 
peal is now brought before His Majesty in 
Council. In opposing tbe petition before the 
Chief Justice the appellants relied solely 
upon what they conceived to be tbe merits 
of their ewe. But in the Full Court they put 
forward in addition an altogether new con- 
tention. They asserted that by reason of the 
mibtary occupation of the province of Shan- 
tung by the Japanese forces, tbe jurisdictioo 
of the Chinese Courts over the company 
bad been ousted ; that the decree of 2i8t 
February 1939, was a nullity ; and that the 
company bad accordingly never been dis- 
solved. The Pull Court, consisting of Lind- 
sell and Fraser JJ., had no difiBoulty in re. 
pelling this contention. And Mr. Vaisey, in 
presenting bie arguments on behalf of the 


appellants before this Board, frankly, and 
quite properly, admitted that he could not 
challenge the correctness of tbe decision of 
the Full Court on this point. The position, 
therefore, is this. Tbe company has ceased 
to exist by an act of the country by whose 
acts and under whose law it was made a 
juristic entity, and must accordingly be 
treated as non-existent by all Courts ad- 
miQistering English law (see as to this the^ 
observations of Lord Wright in (1933) A C 289^ 
at p. 297.) In these circumstances both the 
Chief Justice and tbe Full Court of Hong 
Kong held that they bad power to order the 
company to be wound up in that colony. 

They found a precedent for so holding in 
(1933) 1 ch 745^ where Maugham J., as he 
then was, ordered a winding up in this 
country of a Russain bank which bad a 
branch office in this country but had been 
dissolved by Russian legislation. But in 
truth DO precedent was required in order to 
establish tbe power of tbe Supreme Court 
of Hong Kong to make such an order. The 
power was expressly conferred upon it by 
S. 313 (2) of the Companies Ordinance 1932. 
As tbe company bad ceased to exist it bad 
necessarily ceased to carry on business in 
tbe colony, and in suoh circumstances tbe 
eob-seotion in terms empowers tbe Court to 
wind it up notwithstanding that it bas been 
dissolved and ceased to exist by virtue of 
tbe law of tbe Republic of China. That the 
Court rightly exercised the power so con- 
ferred upon it ia abundantly clear. There 
are valuable assets formerly belonging to 
the conepany that are still in Hong Kong, 
and it is essential in tbe interests both of 
the former ahi^re holders and of such credi- 
tors of tbe company as there may be that 
these assets should be protected and distri- 
buted amongst those who may be found to 
be entitled to them. This can only be done 
by means of a winding.up order. For these 
rewoDB their Lordships are of opinion that 
this appeal should be dismissed and they 
^11 humbly advise His Majesty accordingly. 
The appellants must pay the respondents' 
costs of tbe appeal. 


Q.N./R.K. Appeal dismissed t 

Solicitors for AppoUauts -- IKolfons rf Co. 
Solicitors tor R espondent - RHd Shaman rf Co, 

*f • 102 L J K~B 191 j 148 
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• it® L T 65 : 77 8 J 197 : 49 T L R 263, 
In re The Rusalan Bank for Foreign Trade. 
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(From Madras) 

(23) A. I. R. 1936 Mad 256 

23rd June 1941 

Lords Atkin, Russell op Killowen 
A ii'D Eomer ; Sir George Rankin and 
Lord Justice Clauson 

P. T, Krishnastoami Ayyangar 

Appellant 

V. 

Cheviila Eamalamma and others 

Bespondents, 

Privet Coaocil Appeal No. 28 of 1989. 

• Transfer of Property Act (1882), S. 59— 
Equitable mortgage— Testator executing pro- 
note and depositing title deeds of certain property 
as collateral security— Suit by plaintiff to en- 
force security— Subsequent mortgagee of secu- 
rity also impleaded — Security found to be 
invalid for want of registration— It is invalid 
for all purposes and not merely as between 
plaintiff and subsequent mortgagee— Plaintiff 
is entitled to simple money decree by virtue of 
pro-note— Suit against subsequent mortgagee 
should be dismissed with costs— It is wrong for 
Court to direct sale of suit property or to make 
any pronouncement as to validity or otherwise 
of subsequent mortgage or to give subsequent 
mortgagee any relief whether against property 
or against executors: 1936 M W N 367— ('36) 23 
AIR 1936 Mad 256=163 I C 195, REVERSED. 

The testator executed a pro-note in favour of the 
plaintiff and along with it deposited the title deeds 
of certain property A as collateral secnrity. On the 
testator's death his executors executed a .mortgage 
of the property A In favour of a third person. In 
the suit by the plain tiff to enforce the equitable 
mortgage created by the collateral security the 
subsequent mortgagee was also impleaded. The 
collateral security was found to be invalid for want 
of registration : 

Held that (I) the mortgage security being nn- 
registered was invalid for all purposes and not 
merely as between the plaintifl and the subsequent 
mortgagee ; [P 92 0 1] 

(2) the only decree that could have been properly 

made after the declaration of the invalidity of the 
mortgage was a simple money decree against the 
executors in favour of the plaintifi for the amount 
due under the pro^note ; (P 92 0 2] 

(3) the subsequent mortgagee was not a proper 
party to a suit for a money decree and the suit 
igainst him therefore should have been dismissed. 

When once it bad been decided that the plamtiS 
was merely an unsecured creditor of the testator, 
the question of the validity or otherwise of the 
subsequent mortgage could not by any possibility 
bo an issue in the suit. It could only arise for 
determination if and when the plaintiff would seek 
to enforce his decree in execution against the suit 
property. It was wrong for the Court to direct a 
sale of the property in suit, or to make any pro- 
nouncement as to the validity or otherwise of the 
subsequent mortgage or to give the subsequent 
mortgagee any relief whether as against the pro- 
perty or as against the executors : 1936 M W N 
3G7=('d6) 23 A I R 1936 Mad 256=163 I C 195, 
REVERSED, [P 91 C 2; P 92 0 1, 2] 


1. 1.R. 

J*P. Eddy and S. P, Khatnbaita — 

for Appellant. 

J. 3/. Parikh and P. V. Subba Row — 

for Bespondente. 

Lord Romer. — Chevula Venkataanbbaya 

Chefcti, now deceased, was the owner of two 
houses in Madras. For the sake of brevity 
they naay be referred to as Nos. GO and 68 
respectively, and their owner as the testator. 
On 2nd June 1919, the testator executed a 
promissory note for Hs. 12,000 bearing in- 
terest at 9 per cent, per annum in favour of 
one Rangayya Chetti and deposited with 
him the title deeds of No. 60 as security. At 
the same time the testator executed a docu- 
ment headed '‘Collateral Security Bond" 
which recorded the fact of the deposit of the 
title deads as collateral secnrity in respect 
of the promissory note and then proceeded 
as follows : 

1 shall therefore pay you the principal and 
interest accruing due on the said promissory note 
from this date in lull, and redeem the said title 
deeds. To this effect is the collateral security bond 
executed by me with consent. 

This document was never registered. The 
testator died in the year 1920 having by bis 
will appointed four exeentors of whom res- 
pondents 1 and 2 and one Chevula Subra- 
manyam Chetti appear to be aloue surviving. 
It should be mentioned that the will con- 
tained an express provision that the two 
houses should not be sold. Bangayya Chetti 
died in the year 1921, and on I3th October 
1980, bis junior widow Gouriamma who was 
his sole legal personal representative insti- 
tuted the present proceedings for the purpose 
of enforcing the equitable mortgage pur- 
porting to have been created in favour of 
Bangayya by the deposit of the title deeds 
of NO. GO. 

The first three defendants to the suit were 
the surviving executors of the testator. 
Defendant 4 was the present appellant. The 
reason for adding him as a party was this. 
On 26 th June 1924, the first three defendants 
and on 24tb November of the same year the 
first two defendants as executors of the 
testator bad executed mortgages in favour 
of the appellant of both the houses to secure 
various sums of money that they had bor- 
rowed from him or that be bad paid at their 
request. He was, therefore, assuming these 
mortgages to have been valid, a necessary 
party to the proceedings. The relief that 
Gouriamma asked for by her plaint was the 
usual relief sought iu a suit by a mortgagee 
to enforce bis security. The first two defen- 
dants (being the present respondents l and 9) 
by their written statement impeach^ the 
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validity of the ei^uitable mortgage in suit on 
the ground that it svas created by the col- 
lateral security bond and that the documeut 
had never been registered. Defendant 3, 
Subramahmanyam neither filed a writtaii 
statement nor took part in any of the subse- 
quent proceedings in the anit. The appellant 
by his written statement put the plaintiff 
to proof of the equitable mortgage bnt did 
□ot in terms impeach its validity. In due 
course issues were directed to be tried of 
which the only ones now material were to 
the following effect; 

2. Is the mortgage sued upon iDvalid ? (5) Are the 
D^ortgages in favouc of defendant 1 binding on the 
estate of the testator? (6) What is the amount doe 
upon those mortgages ? 


On 6tb September 1932, the case came on 
for trial before Beasley C. J. After a con- 
sideration of the relevant authorities he 
came to the conclusion that the collateral 
security bond did not require registration 
and that a valid equitable mortgage upon 
NO. 60 had been created by the deposit of the 
title deeds. Ee accordingly pronounced the 
usual mortgage decree in favour of the 
plaintiff. The appellant did not at the trial 
adduce any evidence to prove bis mortgages. 
The learned Chief Justice in those circum- 
stances made no findings npon issues fi or 6. 
The decree merely provided that the appel. 
lant should be at liberty to enforce his claim 
as a second mortgagee of the suit property by 
a separate suit. With this decision uphold- 
ing the validity of the plaintiff’s mortgage 
defendants l and 2 appeared to be content. 
The appellant, however, took the matter to 
the appellate side of the High Court where 
it came on for hearing on llth May 1933, 
before Eamesam and Cornish JJ. Those 
learned Judges took the view that unless 
the appellant's mortgages were valid and 
there was something remaining due upon 
them the appellant had no right to be beard 
on the appeal. They accordingly remanded 
the case to the Judge sitting on the original 
bis findings upon issues 5 and 
ordered however that the costs 
enbaued by the additional hearing, that is 
to say, the hearing foe and the fee payable 
to counsel should be paid by the appellant 
ID any event. 

The trial of these two issues took place 
® Anantakrishna Ayyar J. in August 
1938, and on 26th of that month he gave 
ludgment recording his findings npon them. 
It w nnnecassary to deal with them in any 
Je^I. It 18 sufficient to say that on issue 6 
ne found that, assuming the appellant’s mort- 


gages to be valid, there was a substantial 
sum due to him thereunder which would be 
properly payable out of the testator’s estate. 
He made no finding upon issue 5 which 
raised a questiou of law rather than one of 
fact. It was the question whether in view 
of the provisions of S. 307, Succession Act, 
the executors bad power to mortgage the 
houses of their testator. He thought that 
this questiou could not properly be answered 
nntil the question of the validity of the 
plaintiff's own mortgage had been settled. 

The hearing of the appeal before Hamesam 
and Cornish JJ. was resumed on 26 bh July 
1986. They evidently thought that the find- 
ings of Anantakrishna Ayyar J. were suffi- 
cient to establish the right of the appellant 
to be beard upon the appeal, for they pro- 
ceeded to consider the question of whether 
the collateral security bond of 2ad June 1919 
required registration, Differing from the 
Chief Justice upon the point they decided 
that it did, and that the plaintiff's suit so 
far as it sought to enforce a charge upon 
No. 60 was not maintainable. The plaintiff, 
however, was by virtue of the promissory 
note an unsecured creditor of the testator’s 
estate for so much of the Bs. 12,000 as still 
remained owing together with arrears of 
interest and was entitled to a simple mSney 
decree against the executors for that amount. 
But the appellant was not a proper party to 
a suit for such a decree. The suit against 
him should therefore have been dismissed 
with costs. When once it bad been decided 
that the plaintiff was merely an unsecured 
creditor of the testator, the question of the 
validity or otherwise of the appellant's 
mortgages could not by any possibility be 
an issue in the suit. It would only arise foe 
determination if and when the plaintiff 
should seek to enforce her decree in exeou- 
tion against No. 00 . (It should be mentionedi 
here that No. 68 bad long since been sold in 
proceedings instituted by a person who held 
a mortgage on that house granted by the 
testator.) 

The learned Judges nevertheless proceed- 
ed to disouss the question at some length, 
and eventnaUy arrived at the conclusion 
that the mortgages were beyond the com- 
potence of the executors and were accord- 
ingly invalid as between the appellant on 
the one hand and the plaintiff and the rest 
of the unsecured creditors of the testator on 
the other; but that the mortgages were valid 
M between the appellant and the executors, 
by which the learned Judges meant, as will 
presently appear, that it was valid as be- 
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tween the appellant and the persons inter- 
ested in the testator’s estate other than the 
creditors. They also held that the appellant 
was entitled to stand in the shoes of the 
unsecured creditors whose debts had been 
paid off out of the moneysadyanced by him 
on the security of his two mortgages. Having 
arrived at these conclusions and having as- 
certained that the amount remaining due to 
the appellant on the footing just mentioned 
was Rs. Y, and that of the total amount ad- 
vanced by him under bis mortgages there 
still remained due for principal and interest 
the sum of Rs. x, and that the sum due to 
the plaintiff on the promissory note for 
principal and interest was Rs. 18,9S5.G.4, the 
learned Judges gave effect to their several 
findings in a decree dated 2Ctb Jnly 1935. 
Stated shortly it was to this effect : the 
appeal was allowed, the decree of Gtb Sep- 
tember 1932 was set aside and declarations 
Iwere made substantially as follows : (i) that 
the equitable mortgage of 2od June 1919, 
was not valid as a mortgage as between the 
iplaintiff and the appellant as it was not 
registered; ( 2 ) that the mortgage by the exe- 
cutors of No. CO in favour of the appellant 
was not valid as a mortgage as between tbe 
plaintiff and the appellant and (9) that tbe 
plaintiff and tbe appellant were respectively 
entitled to money decrees for the debts due 
to them, viz., Rs. 16,985-6-4 to tbe plaintiff 
and Rs. X to tbe appellant. Tbe decree then 
went on to order a sale of No. CO and direct, 
ed in effect that out of tbe net sale proceeds 
Rs. 18,985-6-4 should be paid to the plaintiff 
and Rs. Y to the appellant, but that if any 
balance should be left after making such 
payments it should be applied in payment 
to tbe appellant of Rs. X-Y. In case of de- 
ficiency the plaintiff and tbe appellant were 
to be at liberty to apply to the Court for 
payment of the same by tbe defendant exe. 
cutors. Finally, it was ordered that each 
party should pay bis or their own costs of 
the appeal and in the Court below. From 
this decree the appellant now appeals to His 
Majesty in Council. It will be observed that 
tbe decree treats the plaintiff and the ap- 
pellant as being tbe only creditors of the 
testator, the only creditors at any rate who 
were entitled to be paid out of the proceeds 
of sale of the property in suit. As to this 
Ramesam J., made the following obser- 
vations : 

U 18 necessary to mention one matter. Alter the 
\Tbole argument was closed it was represented to 
us that there arc other creditors who up to now 
have not taken any action. They are not parties to 
this suit. We do not think that we can adjourn 


this suit to enable them to be made parties at thi® 
stage. Itis possible that the claims of some of them 
are barred. So far as the plaintiS and defendant 4 
are concerned, the form of the relief we have given 
practically takes the form of relief in an adminis- 
tration action as between them only and as if there 
are no other creditors. But when there are other 
creditor!, our adjudication does not bind them. 
They can take separate action impleading these 
parties and get appropriate relief. 

If it had been necessary to consider the 
position of the other creditors at all, and it 
was not, their Lordships cannot think that 
this was a satisfactory way of dealing with 
them. Nor can their Lordships think that 
it was proper to qualify thedeclaration as to 
the invalidity of the plaintiff's mortgage by 
tbe insertion of tbe words “as between the 
plaintiff and defendant 4.“ If the mortgage 
security be invalid by reason of the failure 
to have it registered, it is invalid for all pur- 
poses. That it required registration must be 
taken to have been finally determined, there 
being no cross.appeal by respondents 3 to 6 
who now represent tbe estate of Bangayya 
Cbetti in lieu of the plaintiff who has died 
since tbe decree was pronounced. It neces. 
sarily follows that tbe only decree that could 
properly have been madeafter a declaration 
of tbe invalidity of tbe mortgage was a 
simple money decree against tbe executors 
in favour of tbe plaintiff for Bs. 18,985-6.4. 
With all respect to tbe learned Judges it was 
wrong to directasale of tbe property in suit, 
or to make any pronouncement as to tbe 
validity or otherwise of the appellant's 
mortgages, or to give tbe appellant any re- 
lief whether as against tbe property or as' 
against the executors. Whether or not tbe 
appellant will eventually obtain anything 
better than was given him by the decree is 
a question upon which it is not for their 
Lordships to express any opinion. He is 
entitled to appeal from it if he thinks fit, 
and to have the decree put into the proper 
form. 

In their Lordships' opinion the appeal 
should be allowed, and tbe decree of 26 tb 
July 1985 should be varied as follows : there 
should be omitted from the first declaration 
the words “as between the plaintiff and 
defendant 4;'’ the whole of the decree sub- 
sequent to such declaration should be omit- 
ted with tbe exception of tbe order as to 
costs, and there should be substituted a 
simple money decree for payment to tbe 
plaintiff out of the property of the testator 
of Rs. 18,935.6-4 with interest at six per cent, 
per annnm from 26th July 1935; the order 
for costs should be varied by inserting after 
the words "each party" the words other 
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borroTfed the Rs. 70,000 and made himself 
personally liable for the amount, and that 
he did not use the returned money to pay 
off the lenders; and there is no evidence 
that he applied any part of it for the bene- 
fit of Subbaya. And it -would appear strange 
that Subbaya should hand over property of 
the firm in which he had one-eighth interest 
to Kasi for nothing. The suggestion made was 
that the scheme enabled Snbbaya to enter the 
price as a credit to the firm, and then by 
book-keeping entries wipe out a debt due to 
the plaintiffs' firm from the Letpadan firm 
of which he and his elder brother were part- 
ners, debiting himself with the whole price. 
This is in fact what he did, but it hardly 
seems to require the assistance of Easi : 
especially as in two other cases Subbaya 
seems to have dealt similarly with sums 
received from the firm, for one of which 
cases he was eventually sentenced to im- 
prisonment. However whatever the motive, 
it is said that Easi undoubtedly did receive 
the money back, for the nest day it is alleg- 
ed that he took Rs. 70,000 to the R. M. P. M. 
bank, and received from the bank fonr 
cheques, one on the Central Bank, one on 
the Allahabad Bank and twoontbeNational 
City Bank for Rs. 60 , 000 . If in fact Easi was 
in possession of Rs. 70,000 the next day there 
can be no doubt, whatever the motive of the 
fraud, that the plaintiffs' case is proved. 
Subbaya gave evidence that be returned the 
money to Easi, but as Subbaya was in any 
view an accomplice, had himself been con- 
victed of fraud on the plaintiffs' firm, and 
had by the terms of a compromise in the 
partnership suit brought by Nagappa a sub- 
stantial interest in the success of the plain- 
tiffs' claim bis evidence of itself is not of 
much value. Everything therefore seemed 
to turn on proof that these cheques were 
issued for cash to Easi on Gtb January. 

The kind of business represented by these 
cheque transactions is said not to be un- 
usual in this kind of bank. The bank being 
ready to receive cash, takes an amount 
offered and gives to the temporary customer 
a cheque drawn on one of the recogoi;;ed 
banks. There is an understanding that the 
cheque is not to be presented till a definite 
date: on which date it will either be pre- 
sented to the bank on which it is drawn or 
returned to the Chettiar bank which issued 
it in exchange for cash. The cheque is drawn 
in the name of the customer : there is a 
diary kept recording the cheque and the 
due date: but according to the evidence 
there is no other entry kept in the bank’s 


books other than a debit in the day book of 
a cheque on the named bank. What happens 
to the cash account which has temporarily 
been increased by the sum paid for the 
cheque was not explained It was in respect 
of business of this nature that Easi is said 
to have come to the bank on 6th January, 
and paying over Rs. 70,000 to have received 
cheques for Rs. 66,000 and to have created a 
credit for the balance in favour of Ganesh 
and Co., a firm with which he was inti- 
mately associated. Easi denies that be re- 
ceived the money from Subbaya onthecth, 
that be went to the bank on the Gtb, or 
received any cheques. There is no doubt 
that cheques for Rs. 66,000 drawn on the 
banks mentioned above are entered in the 
books of the B M. P. M. bank on 6tb Janu- 
ary, but there is nothing in the books to 
identify them with Easi. Neither the 
cheques nor the counterfoils, nor the diary 
were produced in evidence. There was evi- 
dence of two witnesses that cheques were 
given to Easi on that day to which reference 
will be made later. But the plaintiffs’ case 
did not rest alone on the entries of the 
cheques on the day on which they were 
issued. They were returned unpaid at dif- 
ferent dates within about a month : and on 
those dates it is said that there are entries 
showing that the cash which on their return 
would be available to Easi was used in 
creating credits at bis request in favour of 
firms in which be was interested : and in 
one case in creating a temporary loan of 
Rs. 7500 by him to the bank not on this 
occasion by means of a cheque. There is 
no separate account opened in respect of 
each cheque ; no credit therefore is set 
against the amount of the cheque : none 
of the entries are in terms associated with 
Easi, except the loan account of Rs- 7500 : 
and in respect of the original entry of that 
amount in the daybook there is an unfor- 
tunate blot which might serve to conceal 
the full initials of the name referred to. In 
the ledger the entry appears in Kasi’s full 
names. Easi denies that he ever made such 
a loan : and as to the other amounts gives 
explanations which were not disproved, in- 
dicating that they had nothing to do with 
the Rs. 70 , 000 . A substantial balance of the 
cheques remains with no indication at all 
as to what happened to it. 

As to the parol evidence, Somasundaram 
who was “agent” of the bank, and appews 
to be an independent and respectable wit- 
ness gave evidence that Easi came to the 
bank on the cth with money and wanted 
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cbegaes. He referred him to the clerks 
%vbose duty it ^as to deal with the matter. 

He does not know bow much money he 
brought, or what cheques be got. Aoother 
clerk, Subramanian, was more definite. Ac- 
cording to him, Easi conducted the actual 
transaction with him : brought him Rupees 
70,000 which was laid on his desk : and re- 
ceived the cheques. He said he could not 
state the contents of the cheques without 
seeing them. It appeared, however, from 
other evidence that Subramanian, who was 
only a junior clerk, was not entrusted with 
the duty of handling cash; and it was said 
that be had been discharged from a former 
employment for dishonesty. The trial Judge 
placed no reliance on his evidence. For the 
defendants evidence was given by another 
clerk of the banking firm, Faraparam, also 
apparently an independent witness of in- 
tegrity. He was senior to Subramanian and 
with tbrea other clerks was in charge of 
cash He had supervised the transaction on 
5th January when Kasi was given the 
cheque for Rs. 70,000. He says that Kasi did 
not bring any money to the bank on 6th 
January : and that the bank did not issue 
any cheques to Kasi on that day or sub- 
sequently. There is thus a complete conflict 
between two responsible clerks in the 
Obettiar bank on this vital question of the 
cheques. But as regard Somasundaram the 
defendants have a legitimate criticism to 
make, viz., that he had given his evidence 
at an early stage in the case and his evi- 
dence was the first indication that the 
defendants had that the plaintiff’s case was 
that the purchase price had been paid and 
then retomad* Their Lordships are not pre* 
pared to decide this case at this stage on 
the footing that such a case was not open 
on the pleadings. But when the evidence 
vras returned the defendants not nnnatur. 
ally apphed for further opportunity of cross- 
examinmg Somasundaram in the light of 
the hooks. Unfortunately this was refused 
and the refusal was upheld by the High 
Oourt on revision. His evidence on this 
^int 18 obvioualy of less weight than if it 

as it 

‘bew Lordships the whole case 
depended upon the contents of the cheques. 

If drawn m favour of Kasi he must faU : i 

^?h tr' t°- unconnected 

TOth Kasi the plamhffs fail. But neither 

U produced. Nor 

wonW f ^asfcwyed. Their Lordships 
would be reluctant to decide L 


any technical objection that the evidence 
as to the cheques was inadmissible in their 
absence. But on the evidence as it stood 
there was so little reliable evidence to con- 
nect Kasi with the alleged dealings with 
bank on and after nth January that the case 
of fraud must fail. 

There are other difficulties in the plain- 
tiffs’ way which have been sufficiently 
considered in the judgments of the High 
Court. Fraud of this nature, like any other 
charge of a criminal offence whether made 
in civil or criminal proceedings, must be, 
established beyond reasonable doubt. The 
High Court were ji^tified in holding that 
the trial Judge’s finding was largely based 
on suspicion and conjecture. There were^ 
documents unaccounted for which would' 
conclusively prove the issue one way or the: 
other. In their absence the High Court’s 
decision on the merits was right and can- 
not be disturbed. Their Lordships will 
humbly advise His Majesty that the appeal 
be dismissed. The appellants must pay the 
costs of the appeal. 

G.N./r.k. Appeal dismissed. 

Solicitors for AppellsnU — LamUrt d \VkUe. 

Solicitors for Respondents — Harold Shephard. 


(28) A. I, R. 1941 Privy Coanoil 99 
( From Calcutta) 

2STd June 1941 

Lords Atkin, Russell op Killowen 
AND Rower, and Sir George Eankiij 

Bhowanipur Banking Corporation, Ltd. 

— Appellants 

V. 

Sreemati Durgesh Nandini Dassi — 

Bespondent. 

Privy CouncU Appeal No. 79 of 1939. 

(a) Contract Act (1872), S. 23-Agreement to 
Stifle prosecution^Essence of defence stated*-. 
Defendant must establish contract wherebv 
proposed or actual prosecutor agrees as part of 
consideration received or to be received not to 
bring or to discontinue criminal ptoccedlnes— 
Fact that debt forming consideration was^real 
w iwelevant-Proof that actual crime was com- 
muted is not necessary-But each parly should 

f his promise in 

exchanp for promise oi other not to prosecute 
or continue prosecuting. ^ 

tt agreement to stifle prosecntion. 

H la of tho essanoe ol the defence that the defen. 
^ntshooldestebllBh a contraot whereby the pro- 

prosecutor agrees as part of the 
OTMlderaUon or to be received by him 

^or not to bring or to discontinue criminal oro. 

fSr alleged oflence. The fact that 

the debt forming the consideration was teal U 
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icrelevaut. It is o( course impossible for sucb a 
contract to be made unless both parties knon of 
the proposed or actual proceedings. Proof that 
there has actually been a crime committed is 
obviously uoneccssary. But it is necessary that 
each party should understand that the one is mak- 
ing his promise in exchange or part exchange for 
the promise of the other not to prosecute or con- 
tinue prosecuting. In all criminal cases reparation 
u'bcro possible is the duty of the oSender, and is 
to be encouraged. It would be a public mischief if 
on reparation being made or promised by the 
oflender or bis friends or relatives mercy shown by 
the injured party should be used as a pretext for 
avoiding the reparation promised. On the other 
band to insist on reparation as a consideration for 
a promise to abandon criminal proceedings is a 
seriousabuseoftbe rightof private prosecution. The 
citizen who proposes to vindicate the criminal law 
must do so whole-heartedly in the interests of 
justice, and must not seek his own advantage: 
(1891) 2 Ch 587, Approved. (P 96 C 2) 

(b) Evidence — Witness unreliable as some of 
his evidence iound untrue — Statement of sucb 
witness cannot be relied on unless supported by 
independent evidence. 

The fact that a witness is unreliable as some of 
bis evidence is found to be untrue only means that 
a statement made by sucb a witness cannot be 
relied on unless supported by independent evi- 
dence. (P 98 C 2] 

Sir Ilerbcrl Cunliffe and \V. Wallaeh — 

for Appellants. 

TP. TP. E. Page — for Respondent. 

Lord Atkin. — This is an appeal from a 
decree of the High Court of Judicature in 
Bengal which reversed a decree of the 
Subordinate Judge in favour of the present 
appellants, the plaintiffs in the suit. The 
suit was to recover a sum due upon a mort- 
gage bond executed by the respondent and 
for the usual relief in a mortgage suit in 
default of payment. The bond reciting that 
the husband of the mortgagor was indebted 
to the bank in the sum of Bs. 1,78,965 and 
that the mortgagor desired to reduce bis 
debt by borrowing money by mortgage of 
her own property, provided that the mort- 
gagor borrowed from the bank Bs. 80.000 
and mortgaged to them the immovable pro- 
perty there stated. The plaint alleged that 
no part of the principal or interest had been 
paid. The defendant by her written state- 
ment set up a number of defences sucb as 
that she was a pardanasbin lady and was 
not fully advised of the nature of the bond, 
that she was coerced into executing it, that 
it was not duly executed or attested and 
that she did not receive the consideration 
money. All these defences were negatived 
by the trial Judge and nothing further has 
been heard of them. But the defence re- 
mained which was also rejected by the trial 
Judge but accepted by the High Court and 
is the question in issue in the present 


appeal. It was that the mortgage bond in 
question was given as part of the considera- 
tion for a promise by the bank to withdraw 
criminal proceedings against one Kalidas, 
the mortgagor's husband. If established 
this would plainly afford a defence under 
S. 23, Contract Act. The law in regard to 
agreements to slide prosecutions is reason, 
ably clear. The Board were referred to the 
various considerations set out at length in 
the well-known judgment of Vaughan Wil- 
liams J. in (1891) 2 ch 587.' The learned 
Judge is in fact doing nothing more than 
considering the elements that go to the 
making of a simple contract, for it is of the 
essence of the defence that the defendant 
should establish a contract whereby the 
proposed or actual prosecutor agrees as part 
of the consideration received or to be re- 
ceived by him either not to bring or to 
discontinue criminal proceedings for some 
alleged offence. It is of course impossible 
for such a contract to be made unless both! 
parties know of the proposed or actual 
proceedings. Vaughan Williams J. inadver. 
tently says “must be cognisant of the crime.” 
Proof that there has actually been a crime 
committed is obviously unuecessary. But 
it is also of course necessary that each party 
should understand that the one is making 
bis promise in exchange or part exchange 
for the promise of the other not to prose 
cute or continue prosecuting. In all criminal 
cases reparation where possible is the duty 
of the offender, and is to be encouraged. It 
would be a public mischief if on reparation 
being made or promised by the offender or 
his friends or relatives mercy shown by the 
injured party should be used as a pretext 
for avoiding the reparation promised. On 
the other hand to insist on reparation as a 
consideration for a promise to abandon cri- 
minal proceedings is a serious abuse of the 
right of private prosecution. The citizen 
who proposes to vindicate the criminal law 
must do so wholeheartedly in the interests 
of justice, and must not seek his own advan- 
tage. It only remains to say that such agree- 
ments are from their very nature seldom 
set out on paper. Like many other contracts 
they have to be inferred from the conduct 
of the parties after a survey of the whole 

oircomstances. ^ . 

It is not difficult to apply these principles 
to the facts of the present case. KaUdw 
the defendant's husband was a vakil of t^e 

1. (1891) 2 Ch 587 : 60 L J Ch 664 ; 65 L J 
Jones V. Merionethshire Permanent BuUdlng 

Soeletji 
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High Court). He had been employed as 
legal adviser of the plaiobiff's back: bis 
brother Taradas had been manager.* a 
nephew Birendra was a clerk in the bank. 
Kalidas and bis son Jitendra had accounts 
with the bank, and apparently had been 
allowed overdrafts against security. In 1921 
the bank discovered that both Kalidas and 
Jitendra had been allowed to overdraw far 
beyond the value of their securities. Xhey 
suspended the manager, and began to re- 
quire payment from Kalidas without much 
apparent result. On 1st April 1925, the bank 
commenced criminal proceedings against 
Taridos, Kalidas, Jitendra, Birendra and 
one Parindra also a nephew of Kalidas and 
a customer of the bank, charging them with 
conspiracy to cheat and defraud the bank 
of 3 to 4 lakhs of rupees. There were appa- 
rently other concurrent proceedings against 
the three accused other than Kalidas and 
his son Jitendra ; but the nature of these 
was not fully explained. The order sheet of 
the Magistrate is significant. 


Sections I20B, 420, 408 and 406, 1. P. C. 

1-4. Summon accused under 8s. 120B, 420, 40j 
and 406, 1, P. C., for the Ctb. 

6-4. Accused appear. They will give P. R. o: 
Rs. 2000 each, date I5th April. 

16.4. There is a talk ol compromise. Date 24tt 
April. 

24-4. Parties want time. Date 29th April. 

29.4. Case adjourned to 4-5 at the request ol 
both parlies, on which date either P. Ws. to bf 
produced or the case settled. Accused os before. 

for favour of disposal. 
18-5-25. Patties not ready. Application lor ad- 
journment filed; put up on 1st June 1926. Accused 
as before. 

1.6.25. The complainant puts la a petition for 
time. To 16th Juoo 1925 for the last time (Ulegi. 
ble). Accused as before. 

16-6-25. Accused Kalidas Roy Chowdhurv Is 
reported to to 111; m. c. filed and application for 
adjourment fl ed. To 29tb June 1926 for the last 
time (illegible). Accused as before. 

29.6.26. The prosecution puts in a petition say- 
lag that under circumstances stated thereon they 

evidence. Accused discharged 
under S. 268, Criminal P. 0. * 

Now while these proceedings were being 

adjourned after the "talk of compromise*' 

on 16th April negotiations were proceeding 

between the bank and KaUdas initiated by 

though there is no substance in the criminal 

i® to place for settle- 

ment the dwpuje about the liabilities of hU 
son and himseU m the bands of an arbitra- 

thaV ?if names and "hope 

K 4 he apeedUy 

bronght to termination." The bank ace now 

^sing. On 27th April they accept the pro- 


willing to arbitrate eipeditiously in a week 
or 30s but the matter must be placed before 
the arbitrator by the 29th without fail* If the 
submission was not signed by the 29tb the 
reference '"would stand automatically can* 
celled/' The submission was signed on 30th 
April: and on Uth May the arbitrator made 
his award that Rs. 1,54.G50 was due from 
Kalidas and Rs. 35»500 from Jitendra for 
which Kalidas also was liable. On I6tb May 
Kalidas makes proposals for paying bis 
liabilities by transferring to the bank all 
his securities and conveyiog to the bank 
certain named premises : 

1 hftTe already told ;ou that I hate no cash 
money to pay. I am willing to e.Tecute ao agree* 
meat peodiog the completion of the necessary 
documents of transfer^ and in the meantime as 
arranged before the criminal case against us will 
be withdrawn. 

The bank obviously cannot let this last 
statement remain nnanswered : 

The directors cannot do anything about the 
criminal case. They deny that there was any at* 
rangement with him about hU criminal case. It is 
only his civil liability to the bank which he want* 
ed to settle by arbitration and the directors agreed. 
But (hey oan only say before the Court this that 
the liability of Kalidas and his son has been fully 
adjusted with the bank when KaUdas makes pay- 
ment of the sum decreed against him. 

They go on to aay that the suit can only 
be adjuated by payment or by mortgaging 
properties of value double the amount for 
which they are the security. On 20th May 
Kalidas for the first time suggests that be 
poay give the bank a property with a net 
income of Rs. 7000 a year, which was in fact 
the property the subject of the present suit. 
The bank reply on 22nd May that they will 
take the property in mortgage as security 
for such portion as it is worth. They add 
the significant sentence "for the balance 
Kalidas Baba, if he wants a settlement, 
must make arrangement without delay." 
Negotiations as bo the mortgage of the pro- 
petty in qnestion must have commenced 
after this, for, on 27th June defendant i ap- 
pears on the scene by signing on the bank 
form a proposal for the mortgaging of the 
property in suit which states that the title 
d^s have been already supplied, and states 
the anaoant required as Rs. 30.000. At this 
date the criminal proceedings stood ad- 
journed from I6th June to 29th June “for 
the last time.” On 25th June the draft 
mortg^e prepared by the bank was sent to 
the defendant and on 27th June it was exe- 
out^, and registered. Eupees 30000 was 
handed to the defendant, Rs. 26,000 was paid 

bank in respect of 
hi8 debt on the same day ; and as found by 
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the Judge Bs. 5000 was retained by the de- 
fendant until 25th July, when it was paid 
into the back on her behalf by Jiteudra. 
Of this sum Rs. 233S was retained by the 
bank for the costs of the mortgage and 
another mortgage of the same date by her 
husband : and the balance was drawn in 
different sums by the defendant over the 
next two or three months. As has been said 
the mortgage was completed on 27th June, 
the criminal case having been adjourned to 
29tb June for the last time. On that date a 
petition was presented to the Court on be- 
half of the bank as follows : 

In the Court of the Honorarj Magistrate, 

AUpore. 

I’rokash Chandra Bose, 
forsas 

Kalidas Rai Chovrdhury and others 

Section 420/120B, I. P. C. 

The humble petition of Prokash Chandra 
Bose, complainant abovenamed. 

Most respectlully shewetb : 

That in the above case Babu Ealidas Bo; Chau- 
dhurj and bis son Babu Jitendra Kumar Roj 
Chaudhury have made up their diSerenees with 
the bank and have voluntarily made arrangements 
for the payment of the moneys dne from them. 

That the other three accused persons are under- 
going trial in the Court of the Police Magistrate, 
Alipote, and a charge under S. 430/120B, I. P. 0., 
has been framed against them along with other 
charges and there is no necessity for another trial. 

That your petitioner, therefore, does not desire 
to further proceed with the case or adduce any 
evidence. 

Your petitioner, therefore, prays that your bon- 
oar will be pleased to discharge the accused. 

And your petitioner, as in duty bound, shall ever 
pray. 

Aliporo 2d-6.'26. 

It is difficult to see wbat more cogent 
proof there conld be of an agreement to 
stifle a prosecution. “The accused” “have 
made arrangements for the payment of the 
moneys due from them.” .... “Your peti- 
tioner, therefore, does not desire to proceed 
further with the case.” The reason why this 
petition ie in this ingenious form, and was 
acceded to by the Magistrate is probably 
that suggested by the Chief Justice in bis 
judgment in the similar case against Kali, 
das which is also under appeal. The accused 
were charged under Ss. 120B, 420, 403 and 406, 
Penal Code. As the Chief Justice said : 

Section 120B is tbo ofienco of conspiracy to 
commit a criminal oOcnee and is not compound- 
able. Section 406 is an oflence to commit a crimi- 
nal breach of trust and is not componndable. 
Section 408 is the oQence of crimioa) breach of 
trust by a clerk or servant and is not compound- 
able. Section 420 is tbo offence of cheating by dis- 
honestly inducing the delivery of property and is, 
with the permission of the Conrt before whom the 
prosecution for such oflence is pending, compouEd- 


able by the person cheated (S. 845, Civil p. C ) It 
may be due to inadvertence, or it may not be’that 
the petition for the discharge of the accused men 
tioned S. 420 but not Ss. 406 and 408. In anv 
event the accused were discharged in respect of all 
the offences not merely S. 420 bnt also Ss. 120B 
406 and 403 which are non-componndable. ’ 

The case, therefore, seems to be one in 
which the prosecutors have plainly stated 
that they have compounded a non-com- 
poundable offence : and it cannot be dis- 
puted that part of tbe terms of composition- 
was the mortgage given by the defendant. 
But tbe evidence does not rest there. Tbe 
defendant and her son Satyendra both give 
evidence that the defendant was told by 
her husband that there were criminal pro- 
ceedings pending and that the mortgage 
was for the purpose of having them with, 
drawn. It is true that they are both unreli- 
able witnesses in that some of their evidence 
as to the payment of the consideration, tbe 
facts of the execution and other matters are 
untrue. But this only means that a state- 
ment made by such a witness cannot be 
relied on unless supported by independent 
evidence, '^'ben tbe bank state before tbe 
Magistrate that there is talk of compromise, 
take adjournments obviously to arrange tbe 
compromise, make a compromise which in- 
cludes taking tbe mortgage in question, and 
then ask to withdraw tbe case because of 
tbe compromise, there seeme little doubt 
that tbe lady and her son were in this res- 
pect telling tbe truth. It was contended 
that even if the illegal agreement with Kali- 
das were proved, yet there was no reliable 
evidence that tbe wife knew of the criminal 
proceedings, and that she would have come 
to the relief of the husband merely to dis- 
charge tbe civil debt. Their Lordships must 
not be taken to accede to the view that 
even on this state of facts the wifes secu- 
rity obtained by the husband to effectuate 
his unlawful agreement would not be in- 
validated. But from the facts of this case 
tbe knowledge of the wife seems an irresist- 
ible inference. Their Lordships, therefore, 
agree with the decision of tbe High Court-, 
though they do not follow the reasoning of 
one of tbe learned Judges that the money 
consideration to the wife was illusory. It 
was real enough : but it was not the only 
consideration. They desire also to point out 
that the learned Subordinate Judge baa at- 
tacbed undue weight to the fact that here 
there was a debt really due from KalidM. 
In this class of case that fact seems irrele- 
vant if the agreement to abandon a proM- 
cution is part of the consideration for 
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payment of the debt. In most cases of this 
kind there is a debt or a liability. Indeed if 
there were not, a demand and receipt of 
money in consideration of refraining from 
or withholding a prosecution would ap- 
parently in itself be a criminal offence. 
Their Lordships will humbly advise His 
Majesty that this appeal be dismissed. The 
respondent having relied on an infringe- 
ment of public policy has successfully main- 
tained on appeal her contention, and is 
entitled to her costs of this appeal. 

G.n./R.k. Appeal dismissed. 

Solicitors for Appellants— S. L.Polakd Co, 

Solicitors for Bcspondent — 

Stanley Johnson £ Alien. 
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(From Palestine) 

28th April 1941 

ViscoDNT Sankey, Lord Atein, Lord 
Thankerion, Sir George Rankin and 
Lord Justice Cladson. 

Heirs of Prince Mohamed Selim 

Appellant 

V. 

Attorney-General of Palestitu — 

Respondent. 

Privy Council Appeal No. 21 of 19i0. 

(a) Land Court Rules (Jaffa) (1921), R. 2 — 
R. 2 js impliedly repealed by Establishment oi 
Courts Orders (1924-31). 

ordlnancehas prescribed without reserve 
inat tno Oourt shall consist of two or more Judces 
It seems impossible that a mlo should survive 
which prescribes that in a certain event the Court 
Bholl consist of tno Judges and a non-Judoe, whe- 
ther Magistrate or Cadi. Therefore R. 2 of the 
Land f^urt Rules must bo taken to have been 
Sdir? loK Establishment of Courts 

RJghts-Entry in-Reclilica- 
Uon-Onus of proving that entry is wrong Is on 
person who seeks rectification— Lard (Settlc- 
ment of Title) Ordinance, 1928/39, Ss. 43, €6. 

Hit entitlod to rely on his registered 

^tle until displaced. Therefore where a pers^ 

Claims that hia name has been wrongly omitted in 

“*‘‘8 rectlficatiortS 

that “ quite plainly upon him to show 

no? right ought 


questious of fact as well as law, and an appeal lay 
only on a question of law : 

Held that the appellate Court should order a 
new trial. [P 101 C 1] 

J. T. Miller and Colin II. Pearson — 

for Appellant. 

.-lfforn.'2/-Gi'Kiraf nnif Korman Benlwich — 

for Respondent. 

Lord Atkin. — This is an appeal from a 
judgment of the Supreme Court of Palestine 
setting aside a judgment of the Land Court 
at Jaffa in favour of the appellants and 
directing a new trial. Special leave to appeal 
was given by His Majesty in Council, but 
in the order it was provided that the ap- 
peal was to be conffned to the grounds of 
the judgment of the Supreme Court. Within 
this limited scope it will be possible to deal 
shortly with this appeal. The suit was 
brought by the plaintiffs, the heirs of Prince 
Mohammad Selim, himself one of the heirs 
of the late Sultan Abdul Hamid II of Tor. 
key, to recover lands said to have been the 
private property of the late Sultan, and to 
have the Land Registry at Gaza rectified 
by inserting the names of the plaintiffs in 
respect of their share of the property in 
place of the High Commissioner for the 
time being in trust for the Government of 
Palestine. It would appear that land in 
question was registered in the land register 
for Gaza in the name of the late Sultan 
from about the year 18SC. The respondent's 
case is that after the deportation of the late 
Sultan the Ottoman Government by various 
decrees took the property in this land, and 
that following the Treaty of Peace made in 
Lausanne in 1923 the Government of Pales 
tine acquired the land. The Government by 
various ordinances proceeded to a settle- 
ment of tbie and other lands in Palestine, 
and this land was eventually entered in the 
new regieter as in the proprietorship of the 
High Commissioner in trust for the Govern- 
ment of Palestine. The suit of the plaintiffs 
was heard in May 1937 , before the two 
the Land Court of Jaffa. Cressall 
and Daoudi JJ. who first proceeded to de- 
termine upon whom lay the onus of proof. 
They both agreed that the onus was upon 
the defendant, the representative of the 
Government, to support his title. Having 
so determined, they then proceeded to hew 
the case, and after a hearing of six or seven 
days proceeded to deliver considered judg. 
ments, Or^U J. holding that the defen- 
tW discharge the onus upon 

oeeded. Having arrived at this unfortunate 
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position, the Judges proceeded after 
argument to decide wbat the result should 
be. They were referred to rule 2 of the 
Land Court Rules, 1921, which provided : 

(1) Tbe Land Court shall, save as hereioaftor 
provided, consist of a British Judge as President 
and a Palastinian member. (2) In case of disagree- 
ment the Court may call in any Magistrate or 
member of tbe District Court or a Cadi as a third 
member. 

They refused to act on this rule, bolding 
that it had been impliedly repealed by tbe 
Establishment of Courts Orders, 1924.1931, 
which provided without any saving that tbe 
Land Court of Jaffa should be constituted 
by the President of tbe District Court of Jaffa 
or a relieving President and one or more 
Judges of the District Court of Jaffa. Such 
an ordinance they considered was inconsis. 
tent with a rule which provided that in tbe 
case of disagreement tbe Court might be 
constituted by two Judges and a Magistrate 
or Cadi. In any case they held that tbe rule 
was faculative only and not imperative, and 
in this particular case they would not have 
followed it. They proceeded therefore to 
determine tbe case, and agreed that as tbe 
defendant bad to satisfy tbe Court, and bad 
only sncceeded in satisfying one member of 
tbe Court, be had failed in tbe suit, and 
they proceeded to pass a decree in favour of 
the plaintiffs. On appeal the Supreme Court 
disagreed with tbe views expressed as to 
rule 2. They held that tbe rule was still in 
force and was imperative. The Land Court 
therefore bad not passed a valid judgment, 
and there must be a new trial. They also 
held that tbe Land Court were in error in 
placing tbe onus upon tbe defendant. The 
grounds of tbe judgment therefore which 
emerge as being those with which alone 
this board ace empowered to deal on tbe 
terms of the order giving leave to appeal 
are : (l) Is rule 2 of tbe Land Rules. 1921, 
still operative? (2) Was the onus of proof 
rightly placed upon the defendant? 

Their Lordships will be careful to decide 
nothing more ; 

1 . On the first point their Lordships ac- 
cept tbe reasoning of the Land Court. 
When an ordinance has prescribed without 
reserve that the Court shall consist of two 
or more Judges it seems impossible that a 
rule should survive which prescribes that 
in a certain event tbe Court shall consist of 
two Judges and a non-Judge, whether Ma- 
gistrate or Cadi. At tbe time of the decision 
no provision had been made for tbe event 
of disagreement, and it was thus impossible 
to role that there was an imperative obli- 
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gation to call in a third Judge. Fortunately 
this position has now been remedied, first 
by the Court Amendment Ordinance No. 2 
1939, section 6 (a), which expressly provides 
for the event of disagreement in a civil 
Court, and further by tbe Land Courts 
Amendment Ordinance, 1939, by which Land 
Courts are constituted of a president or re- 
lieving president of a District Court or of a 
British Magistrate's Court, or of a Magis- 
trate's Court dependent upon tbe value of 
tbe subject-matter in dispute. Tbe interest- 
ing question as to what judgment should be 
given where tbe party upon whom tbe onus 
of proof rests satisfies one of two Judges 
composing a Court and fails to satisfy tbe 
other, does not form one of tbe grounds of 
the judgment of the Supreme Court and 
therefore is not now discussed. 

2 . But on tbe second question their Lord- 
ships are clearly of opinion that the Sup- 
reme Court are right. The matter can be 
disposed of by reference to two sections of 
tbe Land (Settlement of Title) Ordinance, 
1928/1939, under which a new register of title 
was opened. 

S. 43. Sav(> as provided in this ordioaDco, tbe 
registratioi) of land in the oew register shall inva- 
lidate any right cooflictiog with such registration. 

S. 66. After the completion of the settlement, 
rectification of tbe Register may be ordered by the 
Land Court, subject to tbe law as to limitation of 
actions, either by annulling the registration or In 
such other manner as the Court thinks fit where 
the Court is satisfied that the r^istration of any 
person in respect of any right to land has been ob- 
tained by fraud or that a right recorded in the 
existing registers has been omitted or incorrectly 
set out in the register, provided that where a per- 
son has since the settlement acquired land in good 
faith and for value from a registered owner the 
Court shall not order a rectification of the register. 

The argument of the plaintiffs was 
shortly : “ Our title is on the existing regis- 
ter; that constitutes a presumption in our 
favour; our title wa 3 “omitt^" from tbe 
new register, therefore there is a presump- 
tion in favour of our right to rectification." 
It can only be said that so to hold would 
be to eliminate for practical purposes the 
effect of S. 48. which, as in most provisions 
for the registration of title, is the keystone 
of the whole structure. Until the register is 
rectified the old title fails; and the register 
can only be rectified by showing that the 
entries on it are wrongly on it by fraud or 
mistake. "Omitted” in S. 66 means wrongly, 
omitted, and the onus is quite plaiMy u^n, 
the party seeking rectification to show that, 
the entry which is prima facie nght ought 
not to be there. In tbe result the Land 
Court were wrong in placing the onus on. 
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the defendant, who was entitled to rely on 
bis registered title until displaced. The only 
possible remedy appears to be the new trial 
ordered by the Supreme Court. The deci. 
sioD of the Jadges of the Laud Court was 
obviously vitiated by tbeir misdirection of 
themselves as regards onus, and in view of 
the fact that there is only an appeal on a 
question of law and that the determination 
of the dispute appears to involve questions 
of fact as well as law, no other decision 
could be adopted. It is, of course, unfortu- 
nate that several days of tbe former' trial 
should prove wasted. Possibly tbs parties 
may succeed in arranging that some at least 
of the evidence already given should be read 
at tbe new trial. But in any case a new trial 
appears inevitable. For the above reasons 
their Lordships will humbly advise His 
Majesty that the appeal be dismissed. The 
appellants must pay the costs of the appeal 
to His Majesty in Council. 

K.S./r.k. Appeal dismissed. 

Solicitors for Appellant — Biseho/f £ Co. 

Solicitors for Respondent 

The Treasury Solicitor. 
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11th Uaroh 1941 

Viscouni Sankey, Lord Atkin and 
Lord Justice Luxmoore 
Michel Habib. Raji Ayoub and others — 

Appellants 

V. 


Sheikh Suleiman El Taji El Farouqui 

— Respondent. 

Privy Council Appeal No. 30 of 1989. 

(a) Contract — Breach — Penal stipulation to 
pay sum agreed cannot be enforced — Agreed 
liquidated damages when can be enforced-Stl- 
pulatlon held penaL 


A penal stipulation to pay the sum agreed 

^ snforcad. Agri 
JiqaidaW damages, if to be enforced, must be t 

S a pre-eetimate of damagei 

They do not Include a sum fixed In terrorom cov 
contract of many varying degn 
^ importance, the possible damages from whi 
no relation to the fixed sum, and which ob’ 

t...Lg ‘‘I “ 

A stipulation in the contract of sale of land th 

instalments ofthepi 
chwe priM on due date or to pay taxes or to u 

the agre^ part in the appointment of a surrevc 
the agreed sum of £2600 ehould become t)a 3 
by the porchssec independently^^f^hS li 

by way of penalty and could not 1 

(P 102 C 2; P 108 0 ’ 


(b) Contract ~ Contract ol sale ^ Promise to 
pay purchase price in instalments amounts to 
payment of money* 

In a contract of sale tbe promise to pay tbe 
purchase price in instalments amounts to the pay- 
meut of the money. A debt is constituted whether 
tbe price be for real or personal property, and whe- 
ther it bo due ill one sum or in instalmentss 

[P 103 C 2) 

Sir Tc SircHijnKin end I'liinecs Quass 

for Appellants. 

lUsi^ondent Ex parfe. 


Lord AtkiD — This is an appeal from tbe 
Sopreme Court of Palestine sitting as a 
Court of appeal who set aside a judgment of 
the District Court of Jaffa in favour of the 
appellants^ the plaintiffs in the suit* for 
£2500 for breach of contract. Tbe hearing in 
tbe District Conrt was the result of a deci* 
sioD of this Board oo appeal in tbe same 
case, who after judgments in the two Courts 
in Palestine ultimately in favour of tbe 
plaintiffs remitted tbe case for a further and 
fuller bearing. The dispute between the par- 
ties arises out of a contract in writing dated 
12 th November 1029, under which the appel- 
lants agreed to sell to the respondent cer- 
tain land in the district of Jaffa. The 
purchase price was to be paid as to £200 on 
the signing of the agreement, when the 
purchasers were to be let into possessioni 
and the balance by instalments. There was 
a date fixed for completion and there were 
various stipulations by either party, as to 
payment of taxes, survey of tbe land, proof 
of registration and the like. The agreement 
was subsequently varied by correspondence 
as to the date of tbe subsequent payments 
with an express stipulation that the remain- 
log stipulations of the agreement remained 
m force. The purchasers paid the initial 
£200 on signature and went into possession; 
but It does not appear that they have made 
any further payment. There was in the 
agreement clause 8 : 


A MW 




*v o 4 r — V BOSIl Oav tO 

the erst ^rty £2600 as agreed aod liquidated 

miS “o«86Uy of notice If he com. 


xnare was a similar stipulation by the 
vendor in the event of any breach on his 
part. By tbe varied agreement the purchaser 
was to pay £400 by the end of February 1931. 
On 2nd March I93i, the vendors gave the 
purohaserB written notice to pay the £100 
Within three days, and on 26th July 1932, 
delivered their statement of claim in the 
present action which averred the contract 
averred two breaches in respect of the 
non-payment of taxes, and the non-pay. 
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inent of £i00, and claimed £-2500 as the agreed 
damages. The District Court dismissed the 
action on the ground that the claim as to 
damages did not apply to the contract as 
varied. This was obviously wrong and in 
effect the Supreme Court so held, and 
treating this as the only issue gave judg- 
ment for the plaintiffs. On appeal to the 
Privy Council, this Board affirmed the opi- 
nion of the Supreme Court so far as it went; 
but as it was apparent that other points 
raised by the purchasers had not been dis- 
posed of, remitted the case for further hear- 
ing. In their judgment attention was called 
to the provisions of S. jC of the Palestine 
Order in Council, 1922, and to the introduc- 
tion into the jurisprudence of Palestine of 
the provisions of the rules of the English 
common law and equity as there provided. 
It is plain that their Lordships studiously 
refrained from expressing any opinion as to 
the effect of this clause upon the issues in 
this action, and in this respect it would 
appearthatoneof the Judges of the Supreme 
Court was under a misapprehension. 

The questions that remained for consi- 
deration on the new trial, and have now 
been decided by the Supreme Court, arise 
out of the provisions of Arts, ill and 112 of 
the Ottoman Code of Civil Procedure. Un- 
fortunately, disputes have arisen in this and 
other cases as to the correct translation of 
this Code which is in Turkish. Fortunately 
in the present case we have translations into 
-\rabic by two of the learned Judges of the 
Supreme Court who were members of the 
appeal Court, and their Lordships are able 
to approach this part of the case with some 
confidence that the English translation of 
the Arabic by the court interpreter conveys 
the true text. There were some slight verbal 
differences in the Arabic translations which 
did not affect the substance, and for the 
purpose of this decision their Lordships 
adopt the rendering of the Senior Judge, 
Khaldi J. 

Article 111. If it is pointed out and pro- 
vided in the body of the contract that in 
the event of failure of any of the parties in 
the carrying out of what ha undertook, he 
pays to the other party a fixed amount as 
damages, no greater or less should be 
awarded. 

Article 112. The damages to be awarded 
for failure to carry out the undertaking 
which amount to payment of money, is a 
judgment for the interest at the rate of i 
per cent, per month in respect of the capi- 
tal amount. This interest is awarded with- 


out calling on the creditor to show that he 
suffered damage. If there is no agreement 
in the document (sanad) regarding the inte- 
rest and interest is claimed in respect of the 
debt in the notice, interest is calculated 
from the date of the notice. If there is no 
notice, interest is calculated from the date 
of the statement of claim. 

It is necessary now to refer to S. 4C of the 
Palestine Order in Council of 1922; 

4G, The jurisdictioD of the civil Courts shall be 
exercised id conform] tj with the Oltoman Law in 
force in Palestine on 1st November 1914, and such 
later Ottoman Laws as have been or maj be de- 
clared to bo in force by public notice, and such 
orders in council, ordinances and regulations as 
are in force in Palestine at the date of the com- 
mencement of this order, or may hereafter be ap- 
plied or enacted: and subject thereto, and so far as 
the same shall not extend or apply, shall be exer- 
cised in conformity with the su^tance of the com- 
mon law, aod the doctrines of equity in force in 
England, and with the powers vested in and ac- 
cording to the procedure and practice observed by 
or before Courts of Justice and Justicesof the Peace 
IQ England according to their respective jurisdic- 
tions and authorities at that date, save in so far as 
the said powers, procedure aud practice may have 
been or may hereafter bo modified, amended or re- 
placed by any other provisions. 

Provided always that the said common law and 
doctrines of equity shall be in force in Palestine so 
far only a$ the circumstances of Palestine and its 
iohabiUnts and the limits of His Majesty's juris- 
diction permit and subject to such qualifications as 
local circumstances render necessary. 

The appellants contend that the case falls 
to be decided by the express provisions of 
Art. Ill of the Code being Ottoman Law in 
force at the material time. It is only subject 
thereto that the common law and doctrines 
of equity are directed to be in force : and 
there is therefore no support for the de- 
fendant's contention that the English dis- 
tinction between penalty and liquidated 
damages has to be applied. That the stipu- 
lation as to £2500 would be considered a 
penalty according to English rules was ad- 
mitted by the appellant's counsel. There 
could hardly be a plainer case. For any 
failure to pay any of the instalments on due 
date, for failure to pay taxes, to take the 
agreed part in the appointment of a sur- 
veyor this sum of £2500 became payable. It 
was the contention of counsel, and it seems 
correct, that the recovery of this sum left 
the instalments still outstanding: and that 
from time to time the agreed sum would 
be recovered as and when there was any 
breach. Their Lordships cannot bold that 
under the present system in Palestine such 
harsh and oppressive terms have to be en- 
forced by the Courts. The terms of Art. ill 
can be readily construed so as to afford the 
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Courts tbe means of giving relief against a 
merely penal stipulation. The code speaks 
in a legal system which does not know 
penalties as such : in which an agreement 
to pay damages must therefore be strictly 
enforced “no more and no less." But when 
tbe difference between penalty and liqai- 
dated damages is introduced into tbe legal 
concepts which now owing to s. 40 of the 
Order in Council form the jurisprudence 
of Palestine the terms of Art. ill can be 
given a plain and just meaning. Agreed 
liquidated damages, if to be enforced, must 
be tbe result of a “genuine pre-estimate of 
damages" to use the illuminatiog phrase of 
Lord Dunedin. They do not include a sum 
fixed in terrorem covering breaches of con- 
tract of many varying degrees of import, 
ance the possible damages from which bear 
no relation to the fixed sum, and which 
obviously have at no time been estimated 
by the contracting parties. It seems right 
therefore to conclude that now when the 
code is applied to contracts, “damages" will 
be taken to mean actual damages, and tbe 
article will only apply to an agreement 
which represents "a genuine pre-estimate 
of damages." Where there is such an agreed 
sum no more and no less" can be awarded. 
But If the Court applying well-known roles 
has to coDclode that tbo sam agreed was a 
penalty, whatever it may be called id the 
agreement, then the penal stipulation will 
nob be enforced. It results from what has 
been said that it appears more correct to 
say that the code must be constraod in the 
igbt of the doctrines of Englieb law rather 
than that the English principles relieve 
against the code. If there is a clear and in- 
frangible antinomy the code must of course 

tliewfore the appeal 

It nevertheless remains to consider the 

been 

remitted to the District Court to assess the 

‘bo appellants by the 
eaches alleged, and unless tbe plaintiffs 

‘‘ seems 

diacult to see what other damage they 
could establish. The view taken by the 
majority of the Supreme Court was an. 
patently that the article only applied to a 
eingle obligation to pay money. It may be 
supposed that a simple money bond, or a 
promissory note would be instouces. ft waj 

■On S ™ wore raoiprocal nndortakings. 
we Acting Chief Justice that the words of 


tbe article do not appear to be as limited 
in this scope as appeared to the other two, 
learned Judges. The promise to pay thej 
purchase price in instalments is an “under-' 
taking which amounts to the payment of 
money." A debt is constituted whether the 
price be for real or personal property, and 
whether it be due in one sum or in instal. 
meets: and it would appear irrelevant that 
there are other obligations outstanding on 
either side, if once it is established that a 
fixed sum is due and payable. It seems 
difficult to see why interest should be al. 
lowed on a single payment and not on 
instalments : or why if in fact there has 
been a delay in making payment ; the ere. 
ditor should not be compensated because 
there are further and other obligations out. 
standing. At the bearing it would appear 
that the respondent contended for the con. 
structioD now adopted arguing that Art. 112 
provided the only remedy for delay in pay- 
ment ; and that whore it applied Art. lU 
had no operation. Their Lordships do not 
take this view. The two articles are in- 
dependent, though when it comes to asses- 
sing the actual damages the plaintiffs may 
have to fall back on Art. 112 . What the 
affect may be of a suit to recover interest 
only and not the principal is a matter which 
was not discussed at the hearing, and no 
opinion is expressed upon it. For the reasons 
atoye given, tbeir Lordships will humbly 
advise His Majesty that this appeal be dis- 
missed. As tbe respondent baa not appeared 
there will be no order respecting coats. 

G.N./r.k. Appeal dismissed. 

Solioitcrs lor Appellants — T. L. TFilson & Co 
Respondent Ex parte. 


(28) A. 1. R. 1941 Priyy Council 108 
(Froin Supreme Court of Jamaica) 
10th February 1941 

Viscount Sankey. Lord Atkin and 
Lord Justice Lunmoore 

Olga Sail — Appellant 

V. 

Kingston and Saint Andrew Corporation 

— Respondent. 

Privy Council Appeal No. 4 ol 1010. 

(a) Public Health Law 119251 S so c on 

sSi s°(ir*’'lf corporations as such — 
and no/to Protection to persons only 

RnK°^ corporate or incorporate ^ 

son ProtJStion to per- 

rate. Theaotlone in respel?o( wfftJo SSn'Sffi 
eoticea are to given aTa condition pr^Si to 
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tbeir iostitatioD are actions against "any member 
of the Central Board or any Local Board/* There- 
fore s. 89 has DO application to the Corporation as 
such. [P 105 C 2; P 106 C 2] 

(b) Tort— Master and servant — Injury caused 
by negligence of servant of corporation in dis- 
charge of bis duty ~ Corporation is liable for 
damages. 

A cartman Vrbo Tvas a servant of the Corporation 
while driving a cart belonging to the Corporation 
for collecting rubbish caused injury toa man's foot: 

Held that the Corporation was liable to pay 
damages for the negligence of its servant. 

(P 106 C 2] 

D* N, Prill end Dr, C, L. Cofombos — 

for Appellant. 

liespoyident Ex perU. 

Lord Justice Luxmoore. — Oq isth 
November 1934, Olga Hall, who was then 
about seven years old, acting by her father 
as her ne:(t friend sued the Eingstou and 
St. Andrews Corporation (hereinafter called 
the Corporation) for damages for personal 
injuries. It was alleged that the injuries 
were caused on iSth June 1934 by the negli. 
gent driving by one Mortimer Brown an 
employee of the Corporation of a cart mark, 
ed E. S. A. C. NO. 11, one of the wheels of 
which passed over and crushed the plain, 
tiff's foot. The Corporation denied that 
any injury was caused by the cart because 
no part of it ever came in contact with the 
plaintiff. The Corporation also alleged that 
on 15th June 1934 the cart in question was 
being driven by Mortimer Brown on bebalf 
of the Council of the Corporation under and 
in obedience to and in execution of duties 
imposed on the Council by S. 22 , sub s. ( 2 ) 
(a) of tbe Public Health Law, 1925, of 
Jamaica and that the cart was the pro. 
petty of the Council and Mortimer Brown 
was the servant of tbe Council. The Corpo. 
ration consequently claimed that tbe action 
was improperly constituted and that tbe 
Council of tbe Corporation and not tbe Cor- 
poration was tbe proper defendant. Tbe 
Corporation farther claimed that if tbe 
action was maintainable the Corporation 
was acting pursuant to and in execution of 
tbe duties created by S. 22, sub.s. (2) (a) of 
tbe Public Health Law. 1925, aud that tbe 
action was barred by tbe provisions of S. 89, 
sub ss. ( 1 ) and ( 2 ) of that law in that no pro. 
per notice of action was given and tbe 
amount of damages claimed was not speci. 
fied and the action was not commenced 
within three months after tbe alleged 
accident. 

The action was tried before Seton J, 
sitting with a jury. Five questions were 
left to the jury, viz., (1) Was the plaintiff 


injured by a cart running over her foot ? If 
so, (2) was tbe cart driven by Mortimer 
Brown? If so, (3) was the injury caused by 
the negligent driving of the cart? If so, ( 4 ) 
was the cart at the time of the accident 
engaged exclusively in the collection and 
removal of sweepings, rubbish, refuse, night- 
soil or other waste matter from private 
premises or public places? (5) Damages 
(i) Special, (ii) General. 

The jury answered the first three ques- 
tions in the affirmative and the fourth ques- 
tion in tbe negative and fixed tbe special 
damages at I9s. Gd. and the general 
damages at £300. Seton J. accordingly on 
19th June 193G entered judgment for tbe 
plaintiff for £308 19s. Cd. with costs. The 
Corporation appealed from this judgment 
to tbe Court of appeal of tbe Supreme Court 
of Judicature in Jamaica (hereinafter called 
tbe Court of appeal). Tbe material grounds 
on which this was based were ( 1 ) that the 
answer in the negative by the jury to ques- 
tion No. 4 was against the weight of evi. 
dence and was perverse. ( 2 ) That the driver 
of tbe cart which was alleged to have occa- 
sioned tbe injuries was at the material time 
engaged in using tbe cart to remove rubbish 
pursuant to and in performance of the 
Public Health Law, 1925, S. 22 , and conse. 
quently (a) the action was brought out of 
time having regard to S. 89 (3) of the said 
law ; (b) tbe notice of action was bad in that 
it did not state tbe amount of damages 
claimed as required by S. 89 (l) aud (o) tbe 
Corporation was not the proper defendant. 

Tbe appeal was beard by Sir Robert 
Furness C. J. and Sherlock J. On I9tb 
October 1936, they set aside the jury's 
answer to question No. 4 bolding that a 
negative answer was wholly irreconcilable 
with the evidence and substituted for it an 
answer iu tbe affirmative. Tbe (iJourt of 
appeal in the course of its judgment stated: 

la out view the OD)y iofereace to be drawn from 
tbe answer to question No.4 which we havesubsti* 
toted for that of the jury is that at the time of 
the accident Brown waa using the cart in pursu. 
ance of duties imposed by tbe Public Health Law, 
1926. It follows that whether his employer should 
properly be said to have been the Corporation or 
s^hoSd properly be said to have been the Coundl 
of tbe Corporation the employer's rights and liabi- 
lities are governed by the Public Health Law, 1926. 

The Court of appeal also held that the 
action was out of time because whether the 
Corporation or the Council of the Corpora, 
tion was the proper defendant the require- 
ments of S. 89 (1) and (2) bad not been 
fulfilled. The Court of appeal accordingly 
set aside the judgment of tbe Court below 
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and entered judgment for the defendant 
Tvith costs except as to the costs of a parti, 
cular summons in the action ^vhicb ^ere 
awarded to the pkiotid' and directed to be 
set off against the general costs of the action. 
On 25tb July 1939 the plaintiff obtained 
special leave from His Majesty in Council 
to appeal in forma pauperis from the judg. 
ment of the Court of appeal. 

The case for the appellant was filed in 
doe course but no case has been filed on 
behalf of the Corporation nor did the Cor- 
poratioD appear at the bearing of the plain- 
tiff's appeal before their Lordships. Counsel 
for the plaintiff contended (l) that the 
Court of appeal erred in eubstituting its 
finding for that of the jury on a pure ques- 
fcion of fact. (2) That the question of the 
ownership of the cart and the uses to which 
it was put and whether it belonged to the 
Corporation or the Council of the Corpo- 
ration was a mere technicality as the Council 
of the Corporation is part of the Corpora, 
tion and the Corporation is liable for the 
acts of its servants and agents. (3) That 
the plaintiff's action was properly instituted 
in accordance with the provisions of s.223 
of the Kingston and St. Andrew Corpora, 
tion Law, 1031. Their Lordships have con. 
sidered the note made by Seton J. of the 
evidence adduced at the trial with regard 
to the user of the cart in question at the 
date when the accident to the plaintiff 
occurred. The material evidence with re- 
gard to these matters was given by the 
driver Mortimer Brown and by Chief Sani. 
tary Inspector Codling. Mortimer Brown 
stated in bis evidence in chief that be was 
a cartman. He said : 

I drive a gaibage cart. Mr. Codling lemy master. 
He )s Chief Sanitary Inspector of Bt. Andrew, 
When garage is collected 1 dump it. I drive cart 
Ho. 11. I have been doing this work nearly (our 

under 

specially oonstructed (or 
mbbleh. On Friday, 15tb June 1984, 1 was collect- 
4ag garbage. 

In cross-examination he said : "I am 
still employed by the Corporation. Corpo- 
ration carts ate marked K. S. A. C. I still 
drive No. ii. ' Mr. Codling, the Chief Sani. 

evidence in chief: 
Brown drives cart No. U. No. 11 U used solrfv 

JubWsh h "P household 

ni, any other pur- 

?? 1 can aay <art No 11 

WM solely being nsed for that purpose. 

In his cross-examination be said: 

The Corporation pay Brown. They pay me too 


Mr. Pritt od behalf of the appellant urged 
that the jury were entitled to ignore the 
whole of this evidence because they refused 
to accept either Brown or Codling as truth- 
ful witnesses in their denials that the inju- 
ries to the plaintiff were caused by the 
cart driven by Brown. Their Lordships are 
unable to accept this argument and find 
themselves in complete agreement with 
the opinion expressed by Sir Robert Fur- 
ness C. J. and Sherlock J. that a negative 
answer to question 4 is wholly irreconcilable 
with the evidence and they are satisfied 
that the Court of appeal had ample juris- 
diction to correct the answer to question 4 
in the manner already mentioned. The Court 
of appeal held that it was unnecessary 
to decide whether the Corporation or the 
Council of the Corporation was the proper 
defendant to the action because the non- 
compliance by the plaintiff with the require- 
ments of S. 89 of the Public Health Law, 1925, 
afforded a complete answer to the plaintiff s 
claim. Section S9 (i) provides that no action 
shall be lostUuted against any member of the 
Central Board or any Local Board or a Health 
Officer or any Sanitary Inspector or any Assistant 
or other employee of the Central Board or auy 
Local Board in respect of any act done in pursuance 
of execution or intended execution of the Public 
Health Law, 1925, until the expiration of one 
month's notice in writing of such intended action 
given by the person complaining to the person con- 
ceroed specifying the act or injury complained of 
and the amount of damages claimed therefor. 

Sub-sdction 2 of the same section provides 
that any action for anything done in pursu- 
ance or execution or intended execution of 
that law 

sball be commenced within three months after tho 
thing dODo and not otherwise or in the case of a 
continuous injury or damages within six manths 
next ensuing after the cessation thereof. 

Sub-section (i) on its true construction 
appears to their Lordships to afford proteo. 
tion to persons only and not to bodies corpo. 
rate or incorporate. Tbe setions in respect of 
which tbe required notices are to bo given as 
A condition precedent to their institution are 
actions against “any member of the Central 
Board or any Local Board." The word mem- 
ber is qualified in each case by the reference 
to the Central Board and also to the Local 
Board. Further the notice required is to be 
given to the person concerned. Tbe Central 
^ard is incorporated under tbe name of the 
antral Board of Health by s. 3 of the Publio 
Health Law. 1926. By s. 7 of the same law it 
18 provided that the Coancil of the Kingeton 
and St. Andrew Corporation ehall be the 

Pariehes of Kingston 
and bt. Andrew while in other parishes the 
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parochial boards of such parishes are to be 
the local boards. Section 22 provides so 
far as is material to be stated that ever>- 
local board shall provide and maintain an 
efficient service of sanitary carts and scaven. 
gers ... for the collection and removal of 
sweepings, rubbish, refuse, night-soil and 
other waste matter from private and public 
places. At all material times the Council of 
the Kingston and St. Andrew Corporation 
was not a corporation nor is it now incor- 
porated. It was at all material times a body 
set up by the Kingston and St. Andrew 
Corporation Law, 1931. By this law (s. 4 , 
sub-s. 1 ) the inhabitants of the Parish of 
Kingston and the Parish of St. Andrew are 
declared to be a Municipal Corporation bear- 
ing the corporate name of the Kingston and 
St. Andrew Corporation and by such name 
is given perpetual succession. By S. 9 (l) of 
the same law it was provided that the Cor- 
])oration should be capable of acting by the 
Council and that the Council should exer- 
cise all powers vested in the Corporation or 
the Council by this law or otherwise. Sub- 
section ( 2 ) provided that the Council should 
consist of the Mayor, Aldermen and Council- 
lors. By a fasciculus of clauses contained in 
Part VII of the same law under the beading 
Rates and numbered i07-iii inclusive it is 
provided that rates are to be I'aised, levied, 
collected and paid to tbe Council and paid 
over to tbe town clerk for tbe purposes of 
tbe corporation. By s. 192 'the funds or 
money belonging to or payable to or collec- 
ted by the Council under and by virtue of 
this or any other law shall after due provi- 
sion has been made with tbe approval of 
the Governor in Privy Council for interest 
and sinking fund on any loans for which the 
Council is liable or responsible under this 
or any law be applicable towards payment 
of . . . (i) tbe disposal and destruction of 
street and boose refuse and rubbish, (j) the 
maintenauce and preservation of all corpo- 
rate property, (k) the payment of any sums 
payable by tbe Council under any judgment 
of any Court of law, and (1) generally to- 
wards the payment of all expenses of and 
incidental to tbe carrying out of tbe provi- 
sions of this law and of all works and 
matters incidental thereto. Section 223 pro- 
vides that 

all acUoDs and proceedings to be commenced against 
the Corporation or any person or persons for any thing 
done in pursuance or intended pursuance of this law 
shall be commenced within six months after the 
act committed and not otherwise and notice in 
writing of such action or proceedings and of the 
cause thereof shall be given to the Council member 
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or person against whom it is intendedto bring such 
action or proceedings one calendar month at least 
before the commencement thereof. 

For the reasons already stated their Lord- 
ships are of opinion that S. 89 has no appU. 
cation to the Corporation as such and that 
the Court of appeal was in error in holding’ 
that tbe action was barred by that section’ 
although admittedly no notice in accordance' 
with its requirements was given on behalf 
of the plaintiff before the action was insti- 
tuted and tbe writ was issued more than 
three months after the date vtfhen the inju- 
ries were indicted. Further, their Lordships 
are satisfied that the evidence proves con- 
clusively that the cart K. S. A. C. ko. ii' 
was the property of the Corporation and that 
its driver Mortimer Brown was the servant 
of the Corporation and that tbe cart io ques- 
tion was being driven when the accident 
occurred iu circumstances which reuderedj 
the Corporation and not the Council of tbe 
Corporation liable for the injury caused by 
tbe negligence of their servant Brown. 
Section 223 of the Kingston and St. Andrew 
Corporation Law, 1931, does not afford any 
protection to the Corporation because there 
has beeu no disregard of any of its provi- 
sions. For these reasons their Lordships are 
of opinion that tbe plaintiff is entitled to 
recover tbe £30S 193. 6d. awarded to her by 
tbe jury and for which judgment was 
entered in her favour by Setou J. They 
have therefore humbly advised His Majesty 
Id Council that this appeal should be allow- 
ed. with the costs of tbe appeal to the 
Court of appeal, tbe judgment of Seton J. 
restored, and that such costs of this app^ 
as are proper to be awarded to tbe plaintiff 
suing in forma pauperis should be ordered 
to be paid to her by the respoudent corpo- 
ration. 

K.S./R.K. Appeal allowed. 

Solicitors lor Appellant — Hy, S. L. Polak d Co, 
Respondent Ex parte. 

(28) A. I. R. i941 Privy Council 106 

(From Supreme Court of Trinidad 
and Tobago) 

12th Haroh 1941 

Lord Bomer, Lord Justice Luxmoorb 
AND Lord Justice Goddard 

Ernest Hugh Canning and others — 

Appellants 

V. 

Soobran Partap and another — 

Bespondents. 

Privy Coancil Appeal No. 77 ol 1939. 
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(a) 'Company — Winding up Onerous con- 
tract with creditor — Company unable to carry 
on its business and to pay its debts — It is just 
and equitable to wind it up. 

Where io consequence of an onerous contract 
«rith a creditor the contpaoy its identity sod 
the creditor becomes de facto the compinj with a 
power to bring it to an end whenever it suited bim 
and in accordance with the stipulations of the 
contract sei/es the machinery and plant of the 
company with the result that the company is 
unable to carry on its business and to pay Its debts 
it is just and equitable to wind up the company. 

(P 100 01,2] 

(b) Privy Council.— Leave to appeal to^No 
legal principle involved-^Concurrent findings 
of fact by lower Courts — Leave to appeal 
should not be granted. 

A case in which no legal principle is involved 
.tnd in which there are concurrent findings of fact 
by the lower Courts does not warrant the grant of 
leave to appeal to Bis Uajesty in Council. 

[P 109 C 2] 

Ch, Uixruuxn and F. M , Winterbotham — 

for Appellants. 

B. Wynn Parry and Cecil Turner — 

for Respondents. 


Lord Justice Luzmoore.— On 2 ist Octo- 
ber 1933 Boland J. ordered that the New 
Dome Oil Fields Ltd. (hereinafter called 
the company") should be wound op by 
the Supreme Court of Trinidad and Tobago 
under the provisions of the Companies Ordi- 
nance Chap. 130. This order was made upon 
a petition presented by leave of the Court 
by Soobran Fartap and Bamessar Partap on 
9th September 193S, On 9tb November 1938 
Manoel Joaqniam de Silva, a creditor of the 
company who had opposed the making of 
the winding-up order appealed against such 
order, and on 23rd November 1933 the Full 
Court of the Supreme Court of Trinidad and 
Tobago dismi^ed this appeal on the ground 
that it was incompetent because de Silva 
had intervened in the winding-up proceed, 
mgs subsequent to the date of the winding, 
up order. On I4th November 1933 PhUomena 
ternandez who claimed to be a creditor of 
the company and as such bad opposed the 
making of the winding-up order gave notice 
ot appeal against such order while on GtU 
December 1988 Ernest Hugh Canning and 
Jacinto Francisco Xavier who respectively 
claimed to be oreditora of the company and 
had also opposed the making of the winding. 

up order gave separate notices of appeal 

against order. On nth December^ 

and Tobago aismissed these appeals. On I 7 bh 

Sh n ■ Fernandez Ernest 

Hagh Canning and Jacinto Francisco Xavier 

edSi?®'^ appeUants") obtain- 

ed conditional leave to appeal to Hie Majesty 


the King in Council and on IGtb May 1039 
hnal leave to appeal as aforesaid was ob- 
tained. 

The material facts are as follows : The 
company was incorporated as a private 
company under the Companies Ordinance 
Chap. ISO on 3rd May 1930. The nominal 
capital of the company is SlOO.OOO of which 
.?38,9T5 was stated to have been issued as 
paid up or credited as paid up but no infor- 
mation is to be found in the documents nor 
were counsel able to give any information 
at the hearing before this Board with regard 
to the number if any of the shares which 
had been issued for cash. The main object 
for which the company was established was 
to take over as a going concern the oil min- 
ing lease and operations including machinery 
and plant and other implements and tools 
used in such miniog operations which were 
then vested in the Administrator-General 
of the Colony of Trinidad and Tobago as 
the representative of Alfred Ralph Sammy 
deceased who carried on business under the 
style of the Dome Oil Fields. The property 
taken over by the company included two 
leases dated respectively isth February 192S 
whereby certain oil petroleum mines and 
minerals were demised to the said Alfred 
Ralph Sammy for the respective terms of 
21 years from istb February 1923 subject bo 
the payments of the rents and royalties and 
to the conditions and stipulations therein 
respectively mentioned. Each of the said 
leases reserved a power of re-entry if an 
assign of the said A. R. Sammy being a cor- 
poration should go into liquidation whether 
voluntary or compulsory except for the pur- 
pose of reconstruction or amalgamation. The 
l^ors who granted the leases wereMoorali 
Dar, the said Soobran Partap Snhoodar and 
^messac Partap. Both Moorali Dar and 
baho^at were dead before the petition for 
winding-np of the company was presented 
and at the date of such presentation Soobran 
Partap was the legal personal representative 
of ewh of such deceased persons. The res- 
peotive properties comprised in the said 
leases were duly assigned to and vested in 
the wmpany for all the unexpired residues 
Of the respective terms originally created. 
It 18 admitted that after the acquisition of 
the leasehold properties the company was 
without funds to enable it bo carry on the 
undertaking and consequently on 2Ub May 

19M the (»mpany borrowed $10,000 from the 
said de Suva. 

The terms of the loan appear to have 
been extremely onerous, for the company 



108 Privy Council Ernest Huge v. Soobran Pariap ( L^ixmoore L . J .) i. i. r 


gave as security therefor a specihc charge 
upon (a) the unexpired terms under the 
leases acquired by it, (b) the oil boring and 
other machinery then affixed to the lease- 
hold properties and (c) a debenture securing 
to de Silva the repayment of the $40,000 
withont interest and charging hy way of 
floating security the undertaking of the 
company and all its assets. The fact that 
no interest on the $40,000 was secured by 
the debenture is explained by the fact that 
as a term of the loan the company agreed 
to pay de Silva a bonus by way of royalty 
on the oil won from the leasehold properties 
in addition to an annual sum of $ 12,000 
during the residue of the respective terms 
created by the leases. The company also 
covenanted to deposit as its Bankers in the 
joint names of the company and de Silva a 
sum equal to 4 per cent, of the gross pro- 
ceeds of the sale of all minerals won from 
the demised premises and that any moneys 
for the time being standing to the credit of 
this account should be applied from time to 
time at the option of de Silva in repayment 
to the extent required by him of the $40,000 
or on account of any other moneys secured 
to de Silva in respect of his loan. At the 
same time de Silva and his assigns were 
appointed to be receiver or receivers of the 
company’s business. It is plain that from 
the date of this loan the company was com- 
pletely under the control of de Silva. He 
admittedly remained in the position of re- 
ceiver of the company's business until the 
order for winding-up was made. In June 
1934 there was a variation with the concor- 
rence of de Silva of the royalties payable to 
the lessors under the leases of 18tb February 
1928, but the details of this variation are 
immaterial, de Silva has never since bis 
appointment as receiver filed any abstract 
of bis receipts and payments as prescribed 
by S. 95 (i) of the Companies Ordinance, 
Chapter 180 . 

On 2lst July 193d de Silva seized under a 
so-called power to distrain conferred on him 
by bis agreement with the company all the 
machinery, engines, plant and equipment on 
the leasehold properties and gave notice of 
his intention to sell the same by public 
auction on 15th September 1938. It was this 
notice which caused Soobran Fartap and 
Bamessar Fartap to apply to the Supreme 
Court for leave to present a petition for the 
compulsory winding-up of the company. 
When this application was made all royal- 
ties due to Soobran Fartap and Bamessar 
Fartap had been paid and consequently there 


was no debt directly due and payable to 
either of them but each was a prospective 
and contingent creditor in respect of the 
future rents and royalties falling due for 
payment under the leases. The Supreme 
Court was satisfied that a prima facie case 
for winding-up had been established and 
gave leave for the presentation of a petition 
for that purpose. The petition was present- 
ed on 9th September 1938. It alleged among 
other things that having regard to the 
seizure by de Silva of the company's plant 
and equipment the company was not in a 
position to carry on its business, that six 
judgments had been obtained against the 
company particulars of which were set out 
in the petition, that the company was un- 
able to pay its debts and that it was just 
and equitable that it should be wound up. 
The bearing of the petition was fixed for 
22nd September 193S. Some six companies 
and persons gave notice of their intention 
to appear at the bearing. One of these viz., 
the Neal & Massy Engineering Company 
claiming to be a creditor for $19S.G9 stated 
in its notice that it intended to support the 
petition. This debt was paid by de Silva a 
few days before the bearing. The other 
five did not state whether they were credi- 
tors or contributories but stated that they 
opposed the petition. At the bearing the 
company and de Silva appeared by the same 
counsel and the appellants also appeared by 
counsel and applied for and obtained leave 
to oppose the petition. The petition was 
verifi^ by the usual affidavit in the statu- 
tory form deposed to by Soobran Fartap. 
de Silva swore an affidavit in reply. In this 
affidavit be stated that four of the six judg- 
ments referred to in the petition had already 
been satisfied and that the remaining two 
would be satisfied directly after taxation of 
the costs referred to in such judgments and 
that apart from the two last mentioned 
judgments he, de Silva, was the only other 
creditor of the company. He further stated 
that the petition was not presented bona 
fide. Both de Silva and Soobran Fratap 
were cross-examined upon their affidavits, 
de Silva’s evidence was certainly remark, 
able in the light of his relationship to the 
company. He stated that be bad paid the 
last royalties due to the petitioners with 
bis own cheque because the company had 
DO funds on the date of payment. He said 
he had been repaid this amount by the 
company but he was unable to say whether 
the repayment to him was made by cheque 
or not. He was unable to say what the 
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eompaoy owed to bica bat that be bad dis* 
trained upon tbe company’s assets for 
about $SO,000 and that the company bad 
not got tbe money to pay him at present. 
He was unable to state wbat the company 
owed to Fiblomena Fernandez. He also 
stated that be did not know if tbe company 
had as moch as $10 in its banking account 
although as receiver he received all moneys 
and signed all cheques. Tbe following signi. 
ficant passages appear in Boland J*a. note 
of de Silva's cross. examination : 

I do not know )f tbe company can pay Us debts. 
Tbe company has not got the money to pay me 
regularly. I am doaDciog tbe company. I loaned 
the company $40.0CK) in 1930. My debt is now, 
more than $94,000. The $94,000 is in addition to 
tbe $40,000. I am not pressing for the money. I 
never made any demand for my money. £ distrain* 
ed on everything." I financed tbe dome. I do not 
know if they uotd tbe finance. If I choose to give 
them tbe money I do. If I choose to pay a creditor 
I pay. They can sue and can get tbe money. Com* 
pany owes Xavier for royalty and Mrs, Fernandez 
too, I suppose for a good many years. They came 
after me. I have not paid them. The company will 
to able to pay Xavier if they sell. I do not know 
how much cash they have." **I cannot tell if this 
company owes me $300,000. I do not know how 
mach. It is not $1,000,000. It may be more than 
9300,000 or it may be less. 

Bat perhaps the most remarkable skate, 
meat made by de Silva was that be did not 
distrain upon tbe company's assets with 
the intention of selling those assets but in 
order to induce tbe people vfith whom he 
stated be was negotiating for the reoon- 
struction of tbe company to come forward. 
He stated that tbe negotiations were on 
behalf of a new American company but be 
did not know its name or the name of the 
persons with whom the negotiations were 
taking place. He also said: “Apparently the 
negotiations have ceased” and that "in 
view of the winding-up petition I think 
those foreign people have gone." 

In the light of this evidence Boland J., 
found that de Silva was de facto the com- 
pany and had power to bring it to an end 
whenever it suited him; that the company's 
Identity was gone and that people havinc 
transactions with the company would in 
fact be dependent entirely upon de Silva 
TOthout reabzmg it beforehand. These Ond- 

to be fully 

IttstiE^ by the evidence. Clearly the com- 
pany 18 unable to pay its debts and having 
regard to the seizure by de Silva of its 
machinery and pUnt it is also unable to 
bminess. It is impossible to 
suppose m sqoh oiroumstances that any 
independent creditor could have any good 


reason for wishing that tbe company should 
not be wound up. Boland J. after hearing 
tbe creditors who opposed the petition 
rejected the suggestion that tbe petition bad 
not been presented in good faith and had 
no hesitation in exercising bis discretion 
in favour of tbe winding-up of the company 
by the Court on the ground that it was 
just and equitable so to do. The full Court 
of tbe Supreme Court of Trinidad and 
Tobago expressed their opinion that there 
were ample grounds upon which Boland J., 
could and did exercise his discretion and 
dismissed the appeal with costs. Tbe Chief 
Justice who delivered the judgment of tbe 
Court said that “if ever there was a case in 
which a winding-up order should have been 
made we consider this to be one." Their 
Lordships Sod themselves in complete agree- 
ment with tbe judgment of Boland J., and 
of tbe full Court. In their opinion, the case 
is one in which no legal principle is involved, 
and in view of the concurrent findings of 
fact did not warrant the grant of leave to 
appeal to His Majesty in Council. Their 
Lordships will humbly advise His Majesty 
that this appeal should be dismissed and 
that tbe appellants should be ordered to 
pay to tbe surviving respondent his costs 
of tbe appeal. 

g.n./r,k. Appeal dismissed. 

Solicitors for Appellants — truces £ AiU«, 

Solicitors lor Respondents — 

ilf epics, Tessiais <t Co. 
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Srd April 1941 

The Lord Ohanoellor, Lords 
Thankbrton, Wbioht and Porter 

Soani Te Heuheu Tukino — Appellant 

V. 




^ ^ -Bespondenl. 

Privy Oounoll Appeal No. 95 of 1989, 

(a) Interpretation of staiuies-Court’s duty to 

- '■ 

It Is not open to the Court to go behind what 
by the Legislature, aud toenqulro 
how the enaotment oame to be made, whether It 
arose out of inoorreot information or, indeed on 

. 1 . *; tho-onaot. 

iff**'® ** u Logislatum 

Itself altera sueh enaotment, on being p^adod of 

Ivf sit^udgSant 

on the Legialatnio, but must obey and olve effanfc 
to lU determination : (1893) A 0 104, Be® . on “ * 

[PUaa’l, 21 
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(b) Act oi State — Treaty ox cession oi all 
sovereign rights — Rights conferred by treaty 
cannot be enforced in Court except so far as 
they are incorporated in municipal law. 

When a territory is acquired by a sovereign State 
for the first time that ia an act of State. It matters 
not how the acquisition has been brought about. 
It may bo by conquest, it may ce by cession follow- 
ing on treaty, it may be by occupation of territory 
hitherto unoccupied by a recognized ruler. Any 
rights purporting to be conferr^ by a treaty of a 
complete cession of all the rights and powers of 
^vereignty by the ceding Sute on the sovereign or 
individuals cannot be enforced in theCourts except 
in so far as they have been incorporated ia the 
municipal law : {*24) HAIR 1924 P C 216, ReL 
on. (P 113 Cl] 

M, B. Hamson (B. Z» Bar)^ H. L. Parker and 
Jame& Chrittic ~ for Appellant. 

A, T« Dcnnin^; an<i J« Pennifcuick ~ 

for Respondent. 

The Lord Chaocellor. — This is an 
appeal from an order and judgment of the 
Court of appeal of New Zealand, dated 22Qd 
October 193S, which dismissed an appeal 
from the jodgmeot of the Supreme Court of 
New Zealand (Smith J.), dated 2od Decern- 
her 1937, whereby judgment was entered 
for the defendant, the present respondent 
board. The appellant is the Chief of the 
Ngatituwbaretoa. a Maori tribe, whose 
members own lands in New Zealand, which 
were charged by virtue of S. 14, Native 
Purposes Act, 1935, with repayment to the 
respondent board of a portion of a sum of 
£23,500 which had been paid by the latter 
in terms of the said section to the Egmont 
Company Limited. The appellant instituted 
the present proceedings on behalf of the 
tribe and as representing the owners of the 
said lands against the respondent board 
in the Supreme Court of New Zealand. 
Section 14, Native Purposes Act, 1935, which 
replaced a substantially similar provision in 
S. 10 , New Zealand Finance Act, 1934-35, so 
far as here material, provided as follows: 

14. ^(1) The Aotea District Maori Land Board 
(bereiDafter in this section referred to as the Board) 
is berebv authorized, empowered and directed to 
accept the oficr of the Egmont Box Company 
Limited to release and discharge the Board and 
the native owoers from alJ claims and demands of 
whatever kind arising out of a certain agreement 
made between the Tongariro Timber Company 
Limited and the said Egmont Box Company 
Limited dated 23rd October 1919 (iDclndiog all 
amounts which the said Egmont ^x Company 
Limited claims to be entitled to eet-oS against 
royalties payable) in respect of timber-cutting and 
other rights on the lands known and described in 
tho said agreement as Western Division A and B, 
in consideration of a sum approved by the Native 
Minister to be paid to tho said Egmont Box 
Company Limited by tho Board. 

(2) (A) The sum approved by the Native Minister, 
together with all costs and expenses incurred by 


the Board in connexion with its negotiations with 
the Egmont Box Company Limited and incidenuJ 
hereto, shall be paid by the Board oat of moneys 
in us ac:ouDt, and shall be deemed to be a loan 
to the owners, including the Crown, of the whole 
lands described and referred to in a certain deed of 
agreement tearing date 23rd Decemto 1908, and 
made between the Maniapoto.Tuwharetoa DUtrict 
ilaori Land Board of the one part and the Ton- 
gariro Timber Company Limited of the other part, 
such deed being the deed entered into in pursuance 
of S. 87, Maori Land Laws Amendment Act 190S, 
excepting always, however, from such lands all 
such portions thereof as have been actually trans- 
ferred to the Tongariro Timber Company Limited 
for an estate in fee simple. 

(B) Upon payment of such sum as aforesaid tbe 
Board shall by virtue of this Act and as seenrity 
for tbe repayment of such sum together with tbe 
other moneys mentioned in para. (A) hereof (all 
hereinafter in this section referred to as the loan- 
moneys) and together with interest thereon as 
hereinafter mentioned, be deemed to have a charge 
upon all the lands and the rdvenuo therefrom 
referred to in para. (A) hereof, excepting any of 
such land or any interest therein acquired or 
owned by tbe Crown. 

(6) The Board shall bo entitled to charge and be 
paid interest at a rate not exceeding 5 per cent, 
per annum on the said loan^moneys until repay- 
ment thereof, such interest to be charged as from 
tbe respective dates each or any portion of such 
loan-money is paid out. 

(9) Tbe expenditure hereby authorized shall be 
deemed to be a proper investment by tbe Board of 
its funds and such investment is hereby approved. 

(10) Upon payment to the Egmont Box Company 
Limited of tbe said sum, tbe agreement between 
tbe Tongariro Timber Company Limited and tho 
Egmont Box Company Limited, dated 2drd Octo- 
ber 1919. shall be deemed to be determined and 
cancelled, and any right, title or interest acquired 
thereunder by the Egmont Box Company Limited 
shall pass to and vest in tbe Board. 

(11) Upon payment of the said sum to the 
Egmont Box Company Limited, all moneys due 
and owing by the Tongariro Timber Company 
Limited to the Egmont Box Company Limited 
upon any account whatsoever, Including moneys 
which the Egmont Box Company Limited has 
paid or may hereafter pay in respect of Its liability 
as guarantor under debentures issued by the 
Tongariro Timber Company Limited for £26,000 
shall be deemed to be due and owing by tbe 
Tongariro Company Limited to the Board, and the 
Egmont Box Company Limited shall, at tbe cost 
of the Board, assign to it all securities it may hold 
for tbe payment of any such moneys. 

In accordance with these provisions the 
Egmont Company made an offer to accept 
the sum of £23,500 and tbe Native Minister 
approved this amount and directed the r^- 
pondent board to pay it, which they did 
upon 25th Jane 1935, and such snm there- 
upon became a charge upon the lands refer- 
red to in tbe agreement of 1908, other than 
those owned by the Crown, as provided by 
sub.s. (2) of s. 14. Thereafter the present 
proceedings were institated by the appel- 
lant, and, as was clearly stated by his 
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counsel, to whom their Lordships are in- 
debted for a full and able argument, the 
whole purpose of the proceedings is to 
obviate the statutory charge imposed upon 
the lands of the native owners by the Act 
of 1933 , and it is sought to attain that end 
by one of the two alternative contentions 
maintained before the board. Counsel also 
stated that the native cfwners took the view 
that the Act of 1933 imposed a liability to 
the Bgmont Company for which there was 
no justification, and their Lordships note 
that Smith J., who tried the case, says in 
his judgment, 

Although 1 do Dot think there 13 any doubt 
about the legal position, counsel for the defendant 
agreed with counsel for the phintifl that the 
natives represented by the plaintiff had cause to 
feel a sense of injustice. 

However, it is not within the province of 
this Board to criticize the policy of the 
Legislature ; the Board’s duty is to construe 
and apply the enactments made by the 
Legislature. Tbe first contention submitted 
by tbe appellant was that relied on in tbe 
statement of claim in its final amended 
form, dated 2nd July 1937, viz., that the res. 
pondeot board, as the statutory agent of 
the native owners, owed a duty to them to 
safeguard their interests, that the board 
had acted in breach of that duty, and that 
in consequence of that breach of duty, s. 14 
of tbe Act of 1935 had been enacted; tbe 
appellant asked for the appropriate declara. 
tions and for an order requiring tbe respon. 
dent board to indemnify the native owners 
and their lands from and against the pay- 
mentof thesum of £23,500 which the board 
had paid to the Egmont Company, or any 
part therwf. The alternative contention of 
the appellant challenged the validity of the 
charge imposed by section 14 of the Act of 
1985, on the ground that such legislation 
was ultra vires of the Legislature of New 
Zealand IQ so much as it derogated from 
R conferred on the native owners 

by the Treaty of Waitangi. This contention 

pleadings or before 

deL^.^^ heard and 

obieotion appeal, without 

ob Mtion. On the suggestion of their Lord- 

sbi^ counsel for the appellant has su” 

mitted an amendment to the prayer in tbe 

statement of claim in the foUowing terms • 

Act, 1986, as imnosM a nK. 

th^ LLSi° "J 


to tbe making of tbe amendment, and the 
scope of tbe argument presented before 
their Lordship is regularized by its allow, 
ance. Before dealing with these contentions 
it will be convenient to give a brief outline 
of the events which led up to the Act of 
1935. In 190S the ilaniapoto-Tuwharetoa 
District Maori Land Board — the predeces. 
sors of the respondent board — as authorized 
by S, 37, Maori Lund Laws Amendment 
Act, 19(X3, on bebalf of the native owners 
of tbe lands in question, entered into an 
agreement with the Tongariro Timber Com. 
pany Limited, under which the company 
was to buy the timber on the lands and 
pay royalties in advance on account thereof, 
and was also to build a railway for a dis- 
tance of about 40 miles through the lands 
within certain prescribed periods. Tbe 
Tongariro Company subsequently found 
difficulty in carrying out its obligations and 
in 1914 and 1919 it made agreements with 
the Egmont Box Company Limited under 
which it obtained assistance from the 
Egmont Company. At the same time statu, 
tory provisions were passed, which provided 
that in tbe event of default by the Tongariro 
Company in its obligations to the respon. 
dent board, tbe rights and obligations of 
the Tongariro Company under its agree, 
ments with the Egmont Company were to 
be transferred from the Tongariro Company 
to the board. In 1930, owing to the defaults 
of the Tongariro Company, the board can- 
celled the agreement between them, and 
questions then arose between the board and 
the Egmont Company, the latter claiming 
that the Tongariro Company was indebted 

5 exceeding fiic.OOO and 

that the liability had been transferred to 
the board under the statutory provisions 
of 1914 and 1919. 

In tbe hopes that a solution might bo 
provided by negotiation, section 18 , Native 
Land Amendment and Native Land Claims 
Adjustment Act. 19S0. provided inter alia 
that the respondent board should be autho. 
nzed to enter into a new contract with the 
Egmont Company incorporating such terms 
of the 1919 agreement as should be mutually 
ape^ upon with such additional terms as 
effiould m the opinion of the respondent 
board, subject to tbe approval of the Native 
^Ulster, be fair, reasonable and equitable. 
If any diepnte were to arise as bo the terms 
to be included m tbe new agreement, the 
decision of the Native Minister was to be 
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decision ib could decline to execute the 
proposed contract and tbe parties were 
thereupon to be left to their respective 
rights and obligations under tbe agreement 
of 1019. It was further provided that if no 
new contract was entered into under the 
Act, the respondent board should remain 
the statutory agent of the native owners 
with as full authority to act as if it were 
the legal owner of the premises. No new 
agreement was arrived at or executed, and 
thereupon S. 10, Finance Act, 1934.35, was 
passed which was shortly thereafter super- 
seded by S. 14 of tbe Act of 1935 and the 
statutory charge on tbe lands followed, 
against which tbe appellant seeks to be in- 
demniOed by the respondent board. In bis 
statement of claim tbe appellant embodies 
his allegation of breach of duty by tbe res- 
pondent board as tbe statutory agent of 
the native owners In his prayer : 

(1) For a declaration by this Hononrable Court 
that the defendant board's failure — 

(a) to obtain from ibis Honourable Court direc- 
tions as to the legal liability (if any) of the defen- 
dant board and/or tbe native owners aforesaid to 
the Egmont Box Company Limited; or in tbe 
alternative : 

(b) to terminate tbe contract of tbeEgmont Box 
Company Limited and sne for damages 
was negligence and/or breach of duty. 

(3) For a further declaration by this Honourable 
Court that the defendant board's failure to repre- 
sent to tbe Crown that it would be wrong to make 
any settlement with tbe Egmont Box Company 
Limit^ which involved tbe payment of moneys 
to be charged on the aforesaid lands nntil the 
liability of the native owners for any of snch 
moneys had first been determined by this Honont- 
able Court, was negligence and/or breach of doty. 

Their Lordships fully agree with tbe 
opinioD of the Court of appeal on this coo- 
beotioD of the appellant ; it is not open to 
tbe Court to go behind what has been 
enacted by tbe Legislature, and to enquire 
how tbe enactment came to be made, whe- 
ther it arose out of incorrect information 
or, indeed, on actual deception by someone 
on whom reliance was placed by it. Tbe 
Court must accept the enactment as the 
law unless and until the Legislature itself 
alters such enactment, on being persuaded 
of its error. Tbe principle laid down in 
(1893) A C 104,* referred to by the Court of 
appeal, is directly applicable. LordHannen, 
in delivering tbe judgment of tbe Board, 
states (at page 123) : 

This is an absolute statement by the Leglslatnre 
that there was a seigneurie of Miogan. Even if It 
could be proved that the Legialalnre was deceiv^, 
it would not be competent for aCourtof law to dis- 

1. (1693) 1893 A C 104 : 62 L J P 0 33 : 67 L T 
730, Labrador Company v. Tbe Queen. 


Maori Land Board A, 

regard its enactments. If a mlstakehas beenmads 
«e Legislature alone can correct it. The Act of 
Parliament has declared that there was a uigneurie 
of Miogan, and that thenceforward its tenure 
shall be changed into that of franc aUu roturier.i 
The_ Courts of law cannot sit in judgment on tbJ 
legislature, but must obey and give efiect to ita 
determination. 

Before tbe Court can accede to the appel. 
lant's claim for an mdemnity against tbe 
charge imposed by S. 14 of the Act of 1935, 
the Court will require not only to find that 
tbe respondent board owed to the native 
owners the duty alleged and that it com- 
mitted the breaches of that duty which are 
alleged, but also that the enactment of s. 14 
was tbe reasonable and natural consequence 
of such breaches, and even assuming tbe 
duty and breaches to have been established, 
the third and last essential step for the 
appellant's success would involve an enquiry 
by tbe (3ourt of tbe nature prohibited by 
the principle of tbe La&rador decision. The 
appellant therefore fails in bis first conten- 
tioD. While tbe appellant's first contention 
assumed tbe legislative validity of tbe statu- 
tory charge enacted by S. 14 of tbe Act of 
1935, and sought a remedy by indemnifica- 
tion against tbe liability thus imposed, his 
alternative contention, which remains to be 
dealt with, challenges tbe power of tbe 
Legislature of New Zealand to impose snob 
a charge on tbe native lands. 

Tbe appellant maintained (l) that tbe 
Treaty of Waitangi was a solemn compact 
defining tbe rights given to the Maori people 
in respect of their lands ; ( 2 ) that the right 
thns acqnired by the Maori people is cogniz- 
able in tbe Courts ; (3) that sucb right was 
declared by the Imperial Act of 1853 (15 and 
16 V. cap. 72) which granted a representa- 
tive constitution to New Zealand; (4) that 
tbe Colonial Laws Validity Act, 1865 (28 
and 29 V. cap. 63) preserves such right ; 
that tbe Imperial Act of 1857 (20 and 21 V. 
cap. 53) which amended the above Act of 
1852, did not antborize tbe Parliament of 
New Zealand to legislate in derogation of a 
treaty right j and (6) that the Legislature 
of New Zealand baa recognized and adopted 
the treaty as part of tbe municipal law; 
and that S. 14 of the Act of 1935 derogates 
from the right conferred by tbe second 
article of the treaty in so much as it imposes 
a charge on the native lands. Article the 
second of tbe Treaty of Waitangi, which 
was dated 6th February 1840, was as follows: 

Her Majesty the Queen of England confcms 
and guarantees to the Chiefs and Mbes of New 
Zealand, and to the respective families and indm- 
duals thereof, the full, exclusive, and undlsturtwx 
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posseesioD of thoir lands and estates, forests, 
fisheries, and other properties which they may 
colJectirelj or indiTidoaDy possess, so long as it 
U their wish and desire to retain the same in 
their possession ; but the Chiefs of the United 
Tri^ and Che individual Chiefs yield to Her 
Majesty the ezclusire right to pre-emption over 
such lands as the proprietors thereof may be dis- 
posed to alienate, at such prices as may be agreed 
upon between the respective proprietors and per* 
SODS appointed by Her Majest; to treat with them 
In that behalf. 

Uodor Article i there bad been a com- 
plete cession of all the rights and powers 
of sovereignty of the Chiefs. It is well 
settled that any rights purporting to be 
conferred by snch a treaty of cession cannot 
be enforced in the Courts, escepfc in so far 
las they have been incorporated in the 
municipal law. The principle laid down in 
a aeries of decisions was summarized by 
Lord Dunedin in delivering the judgment 
of this Board in the Gwalior case, 51 i A 
357* at p, 3G0, in these words ; 

When a territory is acquired by a sovereign State 
for the first time (bat U an act of State. It matters 
not how the acqaiaidon has beeu brought about. 
It may be by conquest, it may be by cession fol- 
lowiug on treaty » it may be by occupation of terti. 
,tory hitherto unoccupied by a recognised ruler. In 
a leases the result is the same. Any inhabitant 
of the ^n malce good la the municipal 

Courts esUbllsbed by the new sovereign only such 
rights as that sovereign has, through hie officers, 
recognised. Such rights as he had under the rule 
of predecessors avail him oothlug. Nay more, even 

8tlpalat«d thal oertaio 
inhabltaots shonld enjoy certain rights, that does 

tw* I? 1 ® Inhabitants to enforce 

iiht municipal Courts. The 

traotlng parties. This is made quite clear by Lord 

15®° *5® Pongoland case of Coofc 

(42 I A 2394 at p. 968): It was 
held that the annexatioa of territory made an act 

SefS obligation assured under the 

“? ®‘“*® ®‘***®^ thesovereign 
. Individuals is not one which the munlol- 
pal Courts are authorised to enforce. 

^PPsUant iDvokes the asaUfc. 

^ some 

Act oT ^ Imperkl 

tfntra ^ whioh representative 

inferred on New Zealand 
tKo r ® legislative body called 

the powere orwUob 

Secretary of State * ^l®®hjgji Joravarsiugjl v. 
yuP, iTa* ?ir ^ L J P a 1„ : 81 1, T 

MsVil iVm9?p“oT ^ ° 

Bnjbai. SeereUry of State v. Bai 

1941 K/15 4 16 


SO far as material to the present question, 
are provided for in Ss. 53, 73 and 73 as 
follows : 

53. It shall be competent to the said General 
Assembly (except and subject as hereinaiter men- 
tioned) to make laws for tbe peace, order and good 
government of New Zealand, provided that no 
such laws be repugnant to the law of England. 

72, Subject to the provisions herein contained it 
shall be lawful for tbe said General Assembly to 
make laws for regulating tbe sale, letting, disposa 
and occupation of the waste lands of tbe Crown in 
New Zealand, and all lands wherein tbe title of 
natives shall be distinguished as hereinafter men. 
tioned, and all such other lands as are described in 
an Act of the Session holden in tbe tenth and 
eleventh years of Her Majesty, Chap. 112, to pro- 
mote colonization in New Zealand and to authorize 
a loan to tbe New Zealand Company, ae demesne 
lands of the Crown, shall be deemed and taken to 
be waste lands of tbe Crown .within tbe meaning 
of this Act, provided always that, subject to the 
said provisions and until the said General Assembly 
shall otherwise enact, it shall be lawful for Her 
Majesty to regulate such sale, letting, disposal and 
occupation by instructions to be issued under the 
signet and royal sign manual. 

?3. It shall not be lawful for any person other 
than Her Majesty, Her Heirs and Successors, to 
purch^ or in anywise acquire or accept from the 
aboriginal natives land of or belonging to or used 
or occupied by them in common as tribes or com- 
munities, or to accept any release or extingnish. 
meat of the rights of such aboriginal natives in 
any such land as aforesaid ; and no conveyance or 
transfer, or agreement for the conveyance or trans- 
far, of any such land, either in perpetuity or for 
any Uxm or period either absolutely or oondl* 
tionally, and either in property or by way of lease 
or occupancy, and no euoh release or extiDguish- 
meat as aforesoid shall be of any validity or efiect 
unless the same be made to, or entered Into with 
and accepted by Her Majesty, Her Heirs or Succes’ 
sora « • a » 

The appellant’s contention was that tbe 
right conferred by tbe Waitangi Treaty was 
made a sabstantive paft of the municipal 
law by s. 73 of this Act. but he had to 
concede that the Imperial Parliament, by 
virtue of its sovereign power of legislation, 
might have altered any right recognized or 
conferred by a. 78. by enacting a few months 
later a provision in the precise terms of 
8. 14, New Zealand Act of 1935 . Id view of 
this admission - which in tbe opinion of 
their Lordships was rightly made— the only 
ground left on which the appellant can 
ohallenga the validity of s. 14 is that the 
imperial Parliament has not conferred upon 
the New Zealand Legialutare fcho power to 
alter s. 78 of the Aob of 1862 . But this 
ground also fails, since, while g. 73 of tbe 
Mt of 1852 was expressly excepted from the 
I»wer of alteration and repeal of the provi. 
810 M of that Aob conferred by the Amendinc 

perial Parliament passed an Aob in 1 S 62 
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(25 and 26 V. cap. 4S) which enabled the As- 
sembly to repeal S.73 of the Act of 1852 and 
provided that no enactment of the Agsembly 
should be invalid because of repugnancy to 
S. 73. If it were needed, the provisions of 
the Colonial Laws Validity Act 1865 (28 and 
•29 V. cap. G3) operate to the same effect. 

If then, as appears clear, the Imperial 
Parliament hag communicated to the New 
Zealand Legislature power to legislate in 
regard to the native lauds, it necessarily 
follows that the New Zealand Legislature 
has the same power as the Imperial Parlia- 
ment had to alter and amend its legislation 
at any time. In fact, as pointed out by the 
learned Chief Justice, s. 73 of the Act of 1852 
was repealed by the New Zealand Legisla- 
ture by the Native Land Act 1873. As 
regards the appellant's argument that the 
New Zealand Legislature has recognized and 
adopted the Treaty of Waitangi as part of 
the municipal law of New Zealand, it is true 
that there have been references to the 
Treaty in the statutes, but these appear to 
have invariably bad reference to further 
legislation in relation to the native lands, 
and, in any event, even the statutory in- 
corporation of the second article of the 
treaty in the municipal law would not 
deprive the Legislature of its power to alter 
or amend such a statute by later enact, 
ments. 

In the opinion of their Lordships, the 
appellant has failed to satisfy them that 
the enactment of the statutory charge in 
S. 14 of the Act of 1935 was beyond the 
competency of the New Zealand Legisla. 
ture, and the appeal fails on this point also. 
Their Lordships will therefore humbly 
advise His Majesty that the appeal should 
be dismissed with costs and that the order 
and judgment of the Court of Appeal of 
New Zealand should be affirmed. 

G.n./R.E. Appeal dismissed. 

Solicitors for Appellant — Coward Chance £ Co. 

Solicitors for RWpondent — BiddU Thorne d Co. 
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(From Ontario) 

28th April 1941 

Lords Atkin, Thankerton and 
Romer; Lord Justice Clauson 
AND Lord Justice Lu.xmoore 

International Bailway Co. — Appellant 

V. 

Niagara Parks Commission — 

Respondent, 

Privy Council Appeal No,i28 of 1940. 


(a) Principal and agent — Agent can enter 
into contract on basis that he is himself to be 
liable to perform contract as well as his orin 
cipal. 

^ There is nothmg to prevent an agent from enter- 
ing into a contract on the basis that he is himself 
to be liable to perform it as well as hia principal, 

[P 117 02] 

The Acta of incorporation plainly conatituUd a 
CommUsioD as a corporation with a separate legal 
entity and in some at any rate of its powers it was 
obviously recognized that it would have contractual 
capacity separate from the Crown, e.g., the power 
to make itself responsible for the monies secured 
by debentures issued under the Act for it was 
provided that the repayment of the monies secured 
by the debentures may be guaranteed by the Crown. 
The Commission entered into an agreement "on its 
own behalf as well as on behalf of the Crown'* ; 

Held that the Commission was liable to be sued 
in the first instance under the agreement. 

CP 118 C 1] 

(b) Words and Pbrdses^‘'£manatloR''^Use 
of, while referring to agent or servant is not 
appropriate. 

The word ^'emanation" is hardly applicable to 
a person or a body having a corporate capacity. 
Its primary meaniog is ''that which issues or pro^ 
coeds from some source" and it is commonly used 
to describe the physical properties of substances 
(e.g. radium) which give out emanations of recogni- 
zable character. It would avoid obscurity if the 
words agent or servant were used in preference to 
the inappropriate and undefioed word "cmana* 
tion" : (1886) 17 Q B D 795. lUf. [P 118 0 1, 2] 

* (c) Vendor and purcbaser^Rigbts of ven« 
dor^Interest on purchase money ^ Purchaser 
getting possession of subject.roatter before pay- 
ment of purchase price ~He must pay interest 
on purchase price in absence of express agree*^ 
ment to the cootrary^This rule is not confined 
to cases of sale and purchase of lands but 
applied to all cases where specific performance 
would be granted by Courts of equity* 

Where the purchaser obtains possession of the 
subject-matter of the contract before the payment 
of the purchase price he must in the absence of 
express agreement to the contrary pay interest on 
his purchase monev as from the date when he gets 
possession until the date of payment because it 
would be inequitable for him to have the benefit 
of possession of the subject-matter of the contract 
and also of the purchase money. This principle 
applies not only to cases of sale and purchase of 
lands but applies in all cases where Conrts of 
equity would grant specific performance. (In this 
case, the role was applied to a transfer of a railway 
as a going concern irrespective of the fact whether 
the purchaser bad an option of taking over the 
railway or is bound to do so without any option.) : 
(1852) 8 H L 0 565 ; (1727) 2 P Wms ilO ; (1807) 

IS Ves 517 and (1925) A C 177, Rel. on. 

[P119C 1] 

D. W. Pfiii and J. L. StcfU — for Appellant. 

C. r. Leqmsiu and F. Gohan— for Bespondent, 

Lord Justice Luimoore. — On 29kh 
August 1938 the International Railway 
pany (hereinafter called "the Appellant C!om- 
pany'*) instituted an action in the Sapreme 
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Coort of Ontario against tbe Niagara Parks 
Commission (hereinafter called “tbe Com. 
mission") to recover $227,538.32 repreeenting 
tbe unpaid balance of $251,322.08 claimed to 
be due in respect of interest at S per cent, 
per annum from 1st September 1933 to 3rd 
June 1937 on a capital snm of $1,057,480.00. 
The action was heard by Kelly J. who 
dismissed it and ordered the appellant com. 
pany to pay tbe costs. Tbe appellant com. 
pany appealed from this order to the Court 
of appeal for Ontario. Tbe appeal was beard 
by Eiddell, McTague and Gillanders JJ.A. 
who dismissed it with costs. On I9th Decern- 
her 1939, McTague J.A. admitted an appeal 
by the appellant company bo His Majesty 
in Council. Tbe trial Judge dismissed tbe 
action of tbe appellant company on two 
grounds; first that tbe appellant company 
was not entitled to any interest in respect 
of the capital sum and second that even if 
the company was entitled to interest the 
appellant company's only remedy was by 
petition of right againat the Crown. Tbe 
Court of appeal for Ontario affirmed the 
decision of the trial Judge on both grounds. 
The appellant company submitted before 
this Board that tbe decisions of the trial 
Judge and of the Conrt of appeal for Ontario 
were wrong on both points. The material 
facts are as foUows : By an Act of the Legis- 
lature of Ontario intituled “an Act respect, 
ing the Niagara Falls Park" (Statutes of 
Ontario 50 vie. obap. 13) three persons there, 
m named who then constituted an unin. 
Mrporated body known as the Board of 
Commissioners for Niagara PaUs Park with 
t^wo other persons to be appointed by the 
Ueutenant.Governor in Council were in- 
corporated under tbe title "The Commis. 
Monera for the Queen Victoria Niagara Falls 
PmU for the purpose of establiehing, main- 
wiMg, improving and developing certain 
Jands selected by tbe CommissioDers there. 

^ *0 called 

The Queen Victoria Niagara Falls Park." 
ihe lands referred to were approved by tbe 
Lieutenant-Governor and were by the Act 
ha mentioned vested in the Commissioners 
M rastees for the Province. The Act con. 
ferred on the Convnisaioners the necessary 
^wers enabling them to perform the duties 
thereby impwed on them, the majority of 
such powers being subject to the control of 
the Lieutenant-Governor in Council These 

Knav Kted -m 

^ ^el>eDtnrea charged 

on the revenues of the Comtniasioners K 
was expressly provided that the debentures 


so issued might be guaranteed by the Crown 
by order in Council. 

On 4tb December 1S91 an agreement was 
entered into between tbe Commissioners 
for the Queen Victoria Niagara Falls Park 
who are therein expressed to be acting “on 
their own behalf as well as on behalf of and 
with tbe approval of the Government of the 
Province of Ontario" of the first part and 
three gentlemen who were the promoters 
of tbe railway, the subject-matter of the 
agreement, and are with the company there- 
after to be incorporated therein called tbe 
company of the second part. The agreement 
(hereinafter referred to as the ISDI agree, 
ment) contained recitals to tbe effect that 
the company desired to constracb and ope. 
rate an electric railway along the top of the 
west bank of tbe Niagara River; that the 
company intended to apply for a charter of 
incorporation to enable it to construct and 
operate tbe said railway and other works 
therein specified, and to execute effectively 
the engagements entered into therein on 
the part of the company; that the company 
desired to secure tbe rights of way to con- 
struct the said railway through and in the 
Queen Victoria Niagara Falls Park the pro. 
perty of tbe Commissioners, and through 
and over other lands of tbe Commissioners, 
and also through and over lands held or 
contracted for by the Commissioners under 
contracte with and licenses from the owners 
thereof respectively. By the operative part 
of the 1891 agreement (cl. i) the Commis. 
Stoners licensed the company to construct 
an elMtric railway in and through what is 
described as "tbe park proper," and on and 
oyer other lands of tbe Commissioners some 
of which are defined as "the chain reserve." 
The phrase "the park proper" is defined in 
the agreement to mean the Queen Victoria ’ 
Niagara Falls Park. The agreement by cl. 2 
requires that the company shall construct, 
equip and operate the railway and shall 
extend the same to Chippawa Creek which 
18 not within tbe limits of the park proper 
M defined by the agreement with sufficient 
Sidings and equipments to meet tbe deve- 
lopment of traffic. 

By cl. 15 the company undertook to build 
the radway m every respect fit for traffic 
not later than ist September 1892 , By 0 I 9 . iq 
to 19 molnsiye, the company's right to ope- 
rate the railway was to begin on ist Sep. . 
tember 1892 and was to extend to a period 

rental of $ 10,000 with an option to the com 
pany to extend the right for a further period 
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of 20 years at an increased rental if deman. 
ded by the Commissioners to be fised by 
arbitration if the parties should be unable 
to agree. By cl. 26 it is provided that if at 
the end of the said period of 40 years, the 
company was unwilling to renew, or at the 
end of the further period of 20 years, if the 
company continued to hold for such further 
period, the company should be duly com- 
pensated by the Commissioners for their 
railways, equipment, machinery and other 
works but not in respect of any franchises 
for holding or operating the same, such 
compensation to be fixed by mutual agree- 
ment, or in case of difference, by arbitration 
as stated in the agreement, but the failure 
before the expiration of any such term, to 
fix or pay the compensation was not to 
entitle the company to retain possession 
meanwhile of the said railways, equipment, 
machinery and works. Clause 29 was as 
follows : 

Subject always to the terms and provisioos of 
this agreement, and to the rights of the Commis- 
sioners as the owners in fee simple of land over 
which the right of way in the park proper and on 
the chain reserve, the said railways and their 
equipment and the other works contracted or re. 
quired under this agreement, shall upon such con. 
struction or acquisition, as the case may be, be 
vested in and shall be the property of the com. 
pany who shall, subject as aforesaid, be entitled to 
operate, manage and control the same during the 
period or periods respectively above mention^, it 
being, however, hereby declared, understood and 
agre^, that at the end of the said first or second 
periods, as the case may be, the whole of the com- 
pany's said high level railway from Queenston to 
Cbippawa, and the said low level railway, if then 
held by the company under this agreement, toge. 
ther with their equipment and the machinery and 
works aforesaid, including the elevators or lifts 
acquired or built aud including also the works in 
Queenston and Chippawa shall become the pro. 
perty ol the Commi^ioners, subject to the pay* 

. ment of compeosatiou to be agreed upon or 
awarded as the case may be, and as is hereinbefore 
provided for. 

On 14th April 1892, the Act referred to in 
the 1891 agreement was passed by the Le. 
gielature for Ontario. It is intituled "an 
Act to Incorporate the Niagara Falls Park 
and River Railway Company.” The pre- 
amble contains a recital to the effect that 
the Commissioners of the Queen Victoria 
Niagara Falls Park, acting on their own be- 
half as well as on behalf and with the ap- 
proval of the Government of the Province 
of Ontario, on 4th December 1891 enter^ 
into the 1891 agreement which is set out in 
0 ch. B to the Act. By 8. i of this Act the 
1891 agreement was approved and ratified 
and declared to be valid and binding on the 
parties thereto each of whom was thereby 


anthorized and empowered to do whatever 
was necessary to give effect to the substance 
and intention of the agreement and was 
thereby declared to have had power to do 
all acts necessary to give effect to it. By 
S. 2 the Niagara Falls Park and River Bail, 
way Company being the company referred to 
in the 1S91 agreement was incorporated and 
by subsequent sections the necessary powers 
were conferred on this company to enable 
it to carry into effect the 1891 agreement in- 
eluding such powers as were necessary for 
the construction and operation of the rail- 
way, the purchase of lands for any of the 
company’s purposes and the sale and con- 
veyance of surplus lands. 

The company incorporated by this Act 
duly acquired the necessary lands and built 
the railway. Subsequently the railway so 
constructed and the lands so acquired toge. 
ther with all rights and liabilities of the 
said company became vested in the appel. 
lant company. By a further Act of the 
Legislature for Ontario passed in the year 
1927 (17 Geo. V. c. 24 re-enacted in the Re- 
vised Statutes for Ontario 19-27 C. 81 ) it was 
provided that the body corporate, therefore, 
constituted by the name of the Commis- 
sioners for the Queen Victoria Falls Park 
should be continued aud should thereafter 
be known as the Niagara Parks Commission 
and it is by this name that the Corporation 
was sued by the appellant company and it 
is herein referred to as the commission. 
The railway constructed under the 1891 
agreement and the 1S92 Act was operated by 
the appellant compauy and its predecessor 
in title for the period of 40 years from ist 
September 1892. The option to extend its 
operation for a farther period of 20 years 
was not exercised by the appellant company 
and the period of operation accordingly ex- 
pired on let September 1932, but by agree- 
meut with the commission the actual 
operation by the appellant company did not 
cease until I2th September 1932. The appel- 
lant company notified the commission be- 
fore ist September 1932 of the fact that it 
did not desire to renew its franchise. 

The commission took possession of the 
railway parsuant to thq terms of the 1891 
agreement on 12th September 1933. There 
was considerable delay in the appointment 
of arbitrators under cl. 29 of the 1891 agree- 
ment and it was not until 25th May 1935 
that the arbitrators appointed thereunder 
made their award by a majority fixing the 
compensation to be paid under the IWl 
agreement to the appellant company by the 
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commission ak the capital sam of $179,101. 
This sum was fixed on the basis of the 
scrap value of the component parts of the 
railway. The arbitrators did not deal with 
the question of interest because it had been 
decided by this Board in (192S) A C 177^ that 
the question of interest did not fall to be 
dealt with in arbitration proceedings but 
was a matter to be decided by the Courts. 

The appellant company appealed from 
the award of 25tb May 1935 to the Court of 
appeal for Ontario. On Sist December 1935, 
the award with certain small variations was 
affirmed by that Court. A farther appeal 
was made to His Majesty in Council and 
on 23rd April 1937 it was ordered that the 
appeal should be allowed and that the case 
should be remitted to the Court of appeal 
for Ontario with a direction to pronounce 
an order that among other things the award 
of the majority arbitrators should be varied 


by fixing the compensation to be paid to 
the appellant company at $1,057,436. This 
Board held {see the report of the proceed- 
ings before it, (1937) 3 ALL E R 181,*) that 
there was no justification onder the 1691 
agreement or the 1892 Act for assessing the 
compensation at scrap value. Lord Macmil- 
Ian who delivered the judgment of this 
Board said {see p. 188) ; 

TbU is lucdamental — it U a railway complete 
with equipment machinery and works which the 
company was bound to band over to the Parks 
Commissioners on let September 1938, and not 

the oomponente ol a railway It could not 

legally if it had been possible in (act, have dis- 
mantled the railway at the end ol the 40 yeareand 
tendered the broken op material to the Parke 
Oommiseioners In (ulfilment o( it* obligation. 
That (or which it is to Us duly compoasated is the 
samd tbiog as that which It was bound to hand 
namely. iU railway with its equipment, 
machinery and other works, a going concern^ and 
not a mere collection of snaterlalfi* 

Lord Macmillan further said Isee p, 190): 

As the dissentient arbitrator states ‘a long lino 
of cases hae approved this (U e., the principle of 
reconeimction cost lees depreciation) as a correct 
method of valdng a public utility where the value 

?! I excluded from consideration.’ 

It Is said tlttt the present is not a case of compul. 
»ry acquisition and that this circumstance aflects 
tue nature of the compensation payable. The 

*• relinquishing a 

“ tee to be reroem- 
tored that the term* of traaafet must be read as 

IQRO ^ * transfer o( a railway In 

Si the oompany’s fcanoUu definitel/ ex. 
piled and also to a transfer In the heig ht of pros- 


perity. If the company bad been highly prosperous 
and bad applied for and obtained an extension of 
its franchise to September 1952. it would on the 
arrival of that date have bad compulsorily to 
relinquish, however reluctantly, its profitable 
undertaking to the Parks Commissioners and the 
same terms of transfer construed in the same way 
would have been applicable. 

Portber this Board held following the 
deciaioD in (1925) A C 177' that the arbitra* 
tors bad no power to deal with the question 
of interest and that the appellant company 
must seek enforcement of that claim outside 
the arbitratioD. As already stated, the two 
questions to be decided in this appeal are 
(1) whether the appellant company is 
entitled to interest on $1,057,486 com* 
pensatioQ fixed by this Board from l2th 
September 1992 until payment of the said 
sum, (2) whether it is competent to the ap- 
pellant company if entitled to such interest 
to sue for its recovery in an action against 
the commission. Logically the second ques- 
tion should be decided first (or if the con- 
tention of the commission which has been 
accepted by both the lower Courts, viz., 
that the appellant company's only remedy 
is by petition of right is correct then it 
matters not in these proceedings whether 
the answer to the first question is in the 
affirmative or the negative. It is to be ob- 
served that the appellant company has not 
purf^rted to sue the commission as repre- 
senting the Grown nor is the appellant 00m- 
papy seeking to reach Crown property. The 
action is in form against the commission, a 
corporation created by statute with express 
power to sue and be sued. The action is 
based on a contract made by the com mis- 
sion on its own behalf as well as on behalf 
and with the approval of the Government 
of the Province. The contract in this form 
was confirmed by the Legislature (i, e., by 
the 1892 Act) and is declared to be “valid 
and binding on the parties thereto/’ 

In their Lordships’ view, the commission 
entered into the 1891 agreement on the ex- 
press terms that it was to be liable for its 
fulfilment, and it is therefore unnecessary to 
consider further the more difficult question 
which would have arisen if the words “on 
Its own behalf” had been omitted; for, there 
IS nothing to prevent an agent from enter- 
ing into a contract on the basis that he is 
himself to be liable to perform it as well asl 
hia principal The words in the 1891 agree, 
ment on its own behalf” are prima facie 
directed to separate liability when read in 
conjunction with the words that follow, via 
as weU as on behalf of” the Crown. Kelly j! 
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gave no weight to these words; indeed be 
said he did not know what effect the words 
“on their own behalf” might have on the 
contract, He went on to say that "It is 
plain that the defendant commission has no 
other capacity than that of Crown agent or 
servant.” The Acts of incorporation plainly 
constitute the commission as a corporation 
with a separate legal entity and in some at 
any rate of its powers it was obviously re- 
cognized that it would have contractual 
capacity separate from the Crown, e. g., the 
power to make itself responsible for the 
moneys secured^ by debentures issued under 
the Act for, it is provided that the repayment 
of the monies secured by the debentures 
"may be guaranteed by the Crown.” This 
provision would be meaningless if the com- 
mission was not to be under any liability in 
the first instance. The Court of appeal for 
Ontario also appears to have ignored these 
important words for, there is no reference to 
them in the judgment of McTague J.A. 
with which the other members of the Court 
of appeal for Ontario agreed. Kelly J. in his 
judgment referred to the commission not 
only as being the agent or servant of the 
Crown but also as “an emanation of the 
Crown.” The latter phrase is also used by 
McTague J.A. Their Lordships are unable 
to appreciate the precise meaning intended 
to be attributed to this phrase by the Courts 
below. If it is intended to refer to the com- 
mission in some capacity other than that of 
agent or servant it is impossibe to ascertain 
from the judgments delivered what the legal 
significance of that capacity may be. The 
word "emanation” is hardly applicable to a 
person or a body having a corporate capacity. 
Its primary meaning is "that which issues 
or proceeds from some source” and it is 
commonly used to describe the physical 
properties of substances (e. g. radium) which 
give out emanations of recognizable charac- 
ter. The words seem first to have been 
used by Day J. in {l8S6) 17 Q B D 795.’ In 
his judgment in that case Day J. said 
(page 801 ) : 

Tbc Trioity House, to my miud, is ootio the 
positiOQ of a great officer of State. It is nothing 
more than an amalgamation by authority of State 
of a vast number of bodies having general autho* 
rity over the lighthouses and baacone and buoys 
throughout the country for the general convenience. 
It is a corporation vvithvcry great powers vested in 
it by statute, but tn no possible sense can It be 
deemed to represent theCrovrn. AU the great officers 
of Stato are, if 1 may say so, emanations from the 
Crown. They are delegations by the Crown of its 

3. (1886) 17 Q B D 796 : 56 L J Q B 85 : 35 W B 
80| Gilbert v. Trinity House Corporation. 


own authority to particuUr individuaU. That is 
not the case with the Trinity House, which has iZ 
nature and'ongin defined with sufficient clearness 
to enable us to say that at any rate it is in so sense 
an emanation from the Crown, not in any wav 
whatever a participant of any royal authority. 

The learned Judge in the passage quoted 
seems to use the word as synonymous with 
servant or agent and in no other sense. 
Their Lordships are of opinion that it wouldl 
avoid obscurity in the future if the words^ 
agent or servant were used in preference to' 
the inappropriate and undefined word "ema- 
nation.” Their Lordships are for the reasons 
above expressed of opinion that the appel- 
lant company's action against the commis- 
sioD is cotDpdtdot aod thut tb6 commission 
is properly sued under the 1891 agreement. 
It follows therefore that the question whe- 
ther interest is recoverable by the appellant 
company upon the compensation paid under 
the 1891 agreement falls to be determined. 
The claim of the appellant company to 
interest on the compensation money from 
the date when the commission entered into 
possession of the railway was in each of the 
Courts below as it was before this Board 
based upon the equitable principle applicable 
to cases of vendor and purchaser or quasi 
vendor and purchaser which requires the 
purchaser when completing the contract to 
pay interest on the amount of the purchase 
money from the time when the purchaser 
takes possession of the subject-matter of the 
contract. 

Kelly J. refused the claim to interest be- 
cause he held that the 1891 agreement was 
a contract with an owner of land whereby 
the other party agreed to construct and 
equip a railway on the owner's land and to 
deliver possession of the complete railway 
to the owner on a fixed day retaining only 
a right to be compensated. The Court of 
appeal for Ontario appear to have adopted 
this view. Their Lordships do not think 
that this constitutes an accurate summary 
of the 1891 agreement. The agreement con- 
tern plated that the appellant company would 
buy lands and rights over lands belonging 
to owners other than the Commissioners as 
in fact the appellant company or its pro- 
decessor did. These other lands were it is 
true of comparatively small value but they 
were the property of the appellant company 
and must in the events that have happened 
be conveyed to the commission in the ap- 
propriate manner. Further the whole of 
the equipment of the railway bad to be 
banded over. Much of such equipment would 
not pass with the land although it formed 
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part ot the railway as a going concern. It is 
trna that the 1891 agreement is not prima. 
rily an agreement ior the sale of land bnt it 
can properly be described as one for the 
transfer of the railway as a going concern. 
It cannot be properly described as an agree- 
menb for the supply of work and materials. 

The learned Judge appears to bave thought 
that what be describes as the rule in (1853) 
3 H L c 505* applies only to cases of sale and 
parcbase of land hot this is plainly not cor- 
rect. The equitable rule was established 
many years before the decision in (1853) 3 
H L C 565* which was decided in 1853. The 
true rule is that if in cases where (Courts of 
eqnity would grant specihc performance the 
purchaser obtains possession of the subject- 
matter of the contract before the payment 
of the purchase price be must in the absence 
of express agreement to the contrary pay 
interest on bis purchase money as from the 
date when he gets possession until the date 
of payment because it would be inequitable 
for him to have the benefit of possession of 
the subject-matter of the contract and also 
of the purchase money. The rule was applied 
in 1727 to the sale of a reversionary interest 
not in land : see (1727) 2 P Wms 410.^ In 1807 
it was applied to a sale of growing timber. 
Id such a case the purchase price bears 
interest because the purchaser gets the bene- 
fit of the growth : see Edn. 14 of Sogden's 
Yeudors and Purchasers at p. 631. In the 
same year the rule was applied to the pur- 
chase of an annuity : see (iS07) 13 ves 517.^ 
In that case the sale was under the Court 
and took effect from the confirmation by the 
Court of the ^Master's report. Lord Eldon 


held that the purchase price must beai 
interest from that date because the purcbasei 
then got the annuity. Sir Samuel Romillj 
who was counsel for the vendor, appear; 
from the report to have argued that tb« 
rule as to interest on purchase price applied 
only to sales of land but this argument was 
not accepted. In 1827 the rule was applied 
to the sale of a leasehold public house with 
its stock in trade as a going concern : se< 
(1824-27) 2 Buss 170.^ There are no doubl 
many other cases to be found in the books 
The most important decision however so fai 
M the present case is concerned is to b; 
found in (1925) a O m* already mentioned 
In that case Lord Cave (at p. 193 ) said : 

whloh a putchoaer wli( 
^ poasesaioD Is charged with lotereat on hii 

S* mSII « ? m ° ® ® 212, Birch v. Joy 

f • 2 P Wins 410, Ex parte Manning. 

I* (1807) 18 Ves 617, Twlgg v. Plfldd. 

7. (1824-97) 2 Russ 170 : 26RR37, Ifeklav.Cope 


purchase money from that lime until it is paid is 
well established and has on many occasions been 
applied to compulsory purchases, and their ^5“.* 
ships ate not aware of any circumstanMS which 
would prevent that principle from applying in the 
present case. 

One of the matters in dispute in the 
Toronto case was whether the Toronto 
Eailwa? Corporation was entitled to inter- 
est 00 the compensation payable to it for 
its railway. The material facts were as fol- 
lows : In 1S91, the Toronto Corporation 
having agreed to take over certain State 
railways belonging to the Toronto Street 
Railway Company invited tenders for the 
purchase of an exclusive right to operate 
these railways for a period of 20 years ex- 
tendible to SO years in certain events. One 
of the conditions provided that at the ter- 
mination of the period of operation the 
Toronto Corporation might take over all the 
real and personal property necessary to be 
used in connexion with working the rail- 
ways at a value to be determined by arbi- 
tration. On let September 1891 the Toronto 
Corporation assigned the railway and pro- 
perty acquired by it from the Toronto Street 
Railway (Company to the persons who made 
the successful tender, the condition above 
referred to being incorporated in the assign- 
ment. Shortly alter the assignment the 
Legislature of Ontario passed a statute 
(55 Vic. 0 . 99) whereby the assignment was 
declared to be valid and binding upon all 
parties for the full period of 30 years from 
1st September 1891. By the same Act the 
Toronto Railway Company was incorporated 
and empowered to take over from the suc- 
cessful tenderers the agreement of Ist Sep- 
tember 1S91 and all the property rights and 
privileges comprised therein. The statute 
contained a provision that if the Toronto 
Corporation desired to exercise the right of 
taking over the property necessary to be 
used in the working of the railway at the 
termination of the said period of 80 years it 
should give notice of its intention so to do 
and might at once proceed to arbitrate in 
the manner specified in the conditions to 
which reference has already been mode. 
The Act further provided that if the award 
should not be effective by the date when 
the 30 years' term expired the Toronto 
Corporation might take possession of the 
railway and all the property and effects 
thereof real and personal necessary to be 
used in connexion with the working thereof 
on payment into Court either of the amount 
of the award if made or if not made upon 
paying into Court or to the company such a 
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sum as a J udge of the High Court of Justice 
of Ontario might order. 

The Toronto Railway Company took over 
the railway and its property and carried on 
the undertaking during the whole of the 
period of 30 years. The Toronto Corpora, 
tion gave notice of its intention to take over 
the railway and its property button the 
expiration of the 30 years’ period the arbi- 
tration for fixing the compensation payable 
to the Toronto Railway Company bad not 
been concluded. An application was made 
to the Court when an order was made 
giving the Toronto Corporation the right to 
take possession of the railway and its pro. 
perty on payment to the Toronto Railway 
Company of $ 10 . 00,000 and into Court of 
$500,000 to abide the event of the arbitra. 
tion. This order was complied with on Sist 
August 1921 when the Toronto Corporation 
took possession of the railway and its pro. 
perty. On 30th January 1928 a majority of 
the arbitrators awarded that the value of 
the Toronto Railway Company 's railway was 
$11,166,500. There was considerable litiga. 
tion in relation to the award and there was 
ultimately an appeal to His Majesty in 
Council. The arbitrators had awarded to 
the Toronto Rail wayCompany interest upon 
the $11,188,500 from the date when the 
railway was taken over to the date of the 
award. When the matter was before the 
Court of Appeal for Ontario, the Court varied 
the award by striking out among other 
things the allowance of interest on the 
$11,188,500 on the ground that though it was 
equitable that interest should be paid from 
the time of taking possession there was no 
warrant for including it in the award. 

The only difference between the facts of 
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perjy ^ distinguished from the Toronto cast^ 
and tbejr Lordships’ opinion (as stated 
bj Lord Cave), m regard to the operation 
of the general rule to which their Lord, 
ships m that case referred and ought to 
have been followed. For these reasons their 
Lordships are of opinion that the appeal of 
the appellant company should be allowed 
and the judgments of Kelly J. and the 
Court of Appeal for Ontario discharged, and 
that judgment should be entered for the 
appellant company for a sum equivalent to 
interest at 5 per cent, on the sum of 
$l,057,i36 from 12th September 1932 to 3rd 
June 1937 credit being given by the appel- 
lant company for the sum of $23,783.86 
already paid by the commission in respect 
of interest and that the commission should 
pay to the appellant company the costs of 
this appeal as well as the costs of the action 
and the costs of the appeal to the Court of 
Appeal for Ontario. Their Lordships will 
humbly advise His Majesty accordingly. 

K.s./R.k. Appeal allowed. 

Solicitors for Appellant — Bloke d Btdden. 
Solicitors for Respondent — Gard Lytll d Co. 
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4th July 1941 

Lords Atkin, Russell of Killowen 

AND ROMER; SIR SIDNEY ROWLATT 

AND Sir George Rankin 
Commissioner of Income-tax, Punjab, 
North-West Frontier and Delhi Pro- 
vinces, Lahore — Appellant 


the Toronto cose* and the present ia that in 
the former case the corporation had an 
option of taking over the railway at the end 
of the franchise period, while in the present 
case there is no option the commission being 
bound to take over the railway when the 
franchise period expired. Kelly J. sought 
to distinguish the Toronto case^ from the 
present solely by reason of the existence of 
the option. The Coart of Appeal for Ontario 
does not appear to have accepted this view, 
for McTague J.A. said in bis judgment that 
it seems gnite clear that the equitable role 
as to interest applies in cases involving the 
sale of lands which include eguipmeut and 
bnildings all as part of a railway onder. 
taking and be cites the Toronto ease^ in sup. 
port of this opinion. Their Lordships are of 
opinion that the present case cannot pro. 


Dewan Bahadur Dewan Krishna 
Kishore, Rais, Lahore — Respondent. 

Privy Council Appeal No. 44 of 1940. 

(a) Hindu law — Partition — Mere separate 
living by one of brothers does not import divi* 
Sion. 

The mere fact that one of the brothers lives 
separately from the other would not necessarUy 
import division in any sense. [P 133 0 3} 

* * (b) Income.tax Act (1922), S. 9— “Owner" 

Holder of impartible estate receiving income 

from bouse property is not owner of property — 
Hence income is not assessable under See. 9 : 
ILK (1989) Bom 284 = (’89) 26 A I B 1939 Bom 
196=182 I O 713, OVERRULED. 

Where in a family governed by the Mltakshara, 
by custom the rule of primogeniture controls the 
devolution of impartible property, the onstoin of 
impartibility does not toneh the snocessfon Bin» 
the right of survivorship is not inoonsistent with 
the custom ; hence the estate retains its character 
of joint family property and devolves by the gene. 
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ral law upoD that person who, being in fact and 
in law joint in respect of the estate, is also the 
senior member in the senior line. Hence a bolder 
of the estate receiving Inconie from bouse property 
cannot be said to be the owner of such property. 
It is the joint family that is the owner and there* 
fore he cannot be assessed as an individual in res* 
pect of such income under S. 9 : 1 L R (1939) Bom 
284 = ('39) 26 A 1 B 1939 Bom 195^=182 I C 712. 
OVERRULED; ('21) 8 A I R 1921 P C 62 and 
('32) 19 A 1 R 1932 P C 216, Rel. on. [P 123 C 1} 

(c) Privy Council — New points of law^In* 
come-tax cases— New points of law should not 
be allowed to be raised for first time in Privy 
Council* 

It ifi neither convenient nor conducive to aecu* 
racy that new and important points of law should 
be raised in income-tax cases for the first time at 
their Lordships' Board, or that decisions should 
be given upon matters not duly submitted to the 
High Court. [P 123 C 2] 

• • (d) Income-tax Act (1922), Ss. 3, 14 (1), 
55~lncome from impartible estate of bolder is 
income of individual and not income of undivi- 
ded family of himself and bis sons : I L R (1939) 
Lab 620 = ('40) 27 A I R 1940 Lab 113=187 I C 
676 (8 B), REVERSED. 

The income of an impartible estate is not in- 
come of the undivided family but U the income of 
the present bolder notwithstanding that be has 
sons from whom he is not divided. The facta that 
the son's right to maiotenance arises out of the 
fat^r's possession of Impartible estate and is a 
right to be maintained out of the estate do not 
make it a right of a unigue or even exceptional 
character or involve the consequence at Hindu law 
that the income of (he estate is not the father's 
income. Unity of ownership, unaccompanied by 
joint possession on the part of the sons or any 
other right of poaaessiou, would not seem to afiect 
the character In which (he income is received. In* 
come is not jointly enjoyed by the party entitied 
to maiotenance and the party chargeable nor can 
It be said that the respective chances of eaob son 
to succeed by survivorship make (hem all co- 
owners of the income with their father, or make 
the holder of the estate a manager on behalf of 
himMlf and them, or on behalf of a Hindu family 
of which he and they are some of the male mem* 

. Urs : I L R (1939) Lab 620 = (’40) 27 A I R 1940 

^ ° 676 (8 B), RE VERSE^ (’87) 
24 A I R 1937 Mad 516 (F B), Af/irmod. ' 

T^^a . 0 2; P 127 0 2; P 128 C 1] 

?' membots of the copatce- 
property and in 

A^r'imi (Obiter) : (•2X) 8 

19 A I R 1983 P 0 218 

TxVlf j m I** 0 1. 2J 

/ . Millard Tucfcsr and W. Wallach — 

r tt n for Appellant. 

J. M. Par^kh and R. Parikh^tot lUapondent. 

Sip George Bankin-This appeal arises 
out of a reference made to the High Court 

8 - 68 . Income-tax Act (ii 

Bahadur 

Dewan Krishna Kishore. His family is bot. 
erned by the Mitakshara but by ooJtom^he 


rule of primogeniture coutrols the devoln- 
- tioo of the impartible property io the Pan- 
jab to which this appeal relates. He is the 
present holder of the impartible estate bav- 
iog succeeded as the eldest son of the pre- 
vious holder. He has a younger brother who 
established against him in arbitration pro- 
ceedings a right to maintenance which has 
now been fixed at rupees COO per month. He 
has also four sons who live with him, are 
maintained by him, aud are with him joint 
and undivided members of a Hindu family. 
He has certain personal and inividual in- 
come chargeable to tax as well as income 
which is not taxable being derived from a 
jagir. No question now arises as to these 
classes of income. The problem laid before 
the High Court for solution has reference 
only to the income which is derived from 
the impartible estate and the question is 
confined to this whether in respect of that 
income the assessee is chargeable as an in- 
dividual. The contention of the assessee is 
that SQch income is only chargeable as the 
income of a Hindu undivided family of 
which he is the karta or managing member. 
If 80 , less super-tai is payable upon it, the 
Hindu family, as the law stood in the year 
of assessment, being favourably treated as 
regarde the graduation of the tax. The ques. 
tion as framed by the Commissioner of In- 
wme-tax, Punjab. Norbh-Weet Frontier and 
Delhi Provinces, who is appellant before 
the Board, was in these terms : 

Whether the lacome of the impartible estate to 
which the assessee has succeeded by rule of ptimo- 
f?u PwyaiUag in his family govetDod by the 
J ‘8 chargeable in bis bands in tbeetatus 

of ladivldi^ the assessee being the head of the 
family consisting of himself and his sons ? 

A second qnestion framed wae merely 
formal and consequential: it asked whether 
u the income was chargeable as his indivi. 
du^ income, bis other "personal" income is 
to be clubbed together" with it for a oom- 
oined assessment ? 

The sections of the Act to which the 
quwtion directly refers are Ss. 3 and 55 which 
m language almost, but not quite, parallel 
impc «6 the tax and the additional doty or 
Buper-tax. Section 56 prescribes that there 
shall be charged an additional duty in res. 

of the toW income of the previous 
year, of every individual, Hindu undivided 
family, Mmpany, unregistered firm or other 
gelation of individnals not being a reeia 
^reA firm." The differences of wmding®?n 
Bs. 3 and 65 thongh important for some pur. 
poses are not significant for the present pur. 
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pose. The opeoiog words of S. 9 and sub-sec. 
1 of S. 14, however, are as follows : 

9 (1). The Uz shall be payable bj the assessee 
under the head “property" in respect of the bona 
fide annual value of the property consisting of any 
buildings or lands appurtenant thereto of which 
be is the owner .... 

li (1). The tas shall not be payable by an asses- 
see in respect of any sum which he receives as a 
member of a Hindu undivided family. 

By a decision of the High Court of Lahore 
given in 1932 with reference to the year of 
assessment, 1929.30, it was held that the in- 
come from this impartible estate was charge- 
able to tax as income of a Hindu undivided 
family; and also that the younger brother’s 
allowance was no part of the income of the 
family though chargeable against the reci- 
pient as bis income ; U Lah 255.^ This rul- 
ing was carried out until the assessment 
now in question came to be made for the 
year 1937-33. In consequence of a Madras 
decision, i L R (1937) Mad 797,^ the assessee 
was notified by the income-tax officer in 
January 1939, that it was proposed to assess 
the income from the impartible estate as 
bis individual income. He promptly peti- 
tioned the Commissioner to state a case "at 
this interlocutory stage" for the opinion of 
the High Court and the Commissioner did 
so on 6th September 1933. The result is that 
their Lordships have not before them any 
order of assessment or other formal state- 
ment in detail of income classified under 
the different heads mentioned in S. 6 of the 
Act. In the case stated the Commissioner 
says only that the income of the impartible 
estate "comprises mainly rent of property 
and interest." To this Dalip Singh J., in bis 
judgment, adds: "This latter source is how- 
ever small and the income consists mainly 
of rent from house property." There is a 
reference in a further passage of the judg- 
ment to "interest from securities, if any" 
as distinct from income arising from pro- 
perty and coming under S. 9 of the Act. But 
there is no material before their Lordships 
to justify them in accepting as a fact that 
the income of the impartible estate other 
than that arising from bouse property is 
interest receivable on any of the kinds of 
security mentioned in S. 8. 

The question as framed refers to the 
assessee as head of "the family co nsisting of 

1. (’33^ 20 AIR 1933 Lah 2S4 : 141 1 C 415 : 14 
Lah 255 : 34 P L R 560, Kishen Kiehore v. Com- 
misBioDer of lDCOzzie>tax. 

2o (*37) 24 A I R 1937 Mad 615 : 168 1 0 168 : 
I L B (1937) Mad 797 : (1937) 1 51 L J 707 (FB). 
Commissioner of Income-tax, Madras v. Raja of 
Bobblli. 


himself and his sons." The maintenance 
paid to the younger brother is assumed to 
be an admissible deduction, as was held in 
the previous case of 1930. It may be inferred 
from the Commissioner's language and col. 
lected from the report of the previous case 
that the younger brother lives separately 
from the elder. This would not necessarily 
import division in any sense and certainly 
it nowhere appears that he has relinquished 
bis right to succeed by survivorship to the 
estate so as to bring about a partition in res- 
pect thereof. On these matters the implica- 
tions of fact and law which underlie the 
case as stated have not been made explicit. 
Tbeir Lordships pick no quarrel on these 
points but desire to make it clear that they 
have neither occasion to examine them nor 
the materials for a conclusion. They pro- 
ceed npon the case as stated. 

The learned Judges of the High Court 
have rejected the claim of the Commissioner 
to tax the assessee as an individual npon 
the income of the bouse property under 
S. 9 of the Act. The ground of their decision, 
is that "the owner" of the buildings and 
lands appurtenant thereto is not the asses- 
see but the Hindu undivided family. With 
this reasoning tbeir Lordships agree. They 
think that the learned Judges were right 
in refusing to follow the Bombay cose 
wherein it was held that the words 'pro- 
perty of which he is the owner" are to be 
read as meaning "of which annual value be 
is the owner": i L B (1939) Bom 234.* How- 


)ver difficult it may be in some cases to 
ipply the simple and ordinary phrase “owner 
)f property" to the facts it is not permis- 
lible to substitute a phrase which is of 
lubious and noticeably different meaning, 
^gain, the distinction between property 
)wned by an individual Hindu and property 
}wned by a Hindn undivided family must 
je made by applying the Hindu law and if 
;he distinction in certain cases be somewhat 
ine and difficult bo draw it is all the more 
lecessary to keep close to the Hindu law. 
Cheir Lordships cannot accept the sugges- 
lion that because the statute to be inter- 
jreted is an Income-tax .\ct broader or 
nore general notions of ownership than the 
Tindu law affords are to determine the 
natter. The Act is an Indian Act and the 
listinction takes its meaning from the 
Tindn l aw. Since the decision of the Board 

i. ('39) 26 AIR 1939 Bom 195 : 182 1 0 713 ; ILR 
(1939) Bom 284 : 41 Bom L R 282. Oo^Usionec 
of Income-tax, Bombay v. Abubacker Abdur 
Bebman. 
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ID 48 1 A 195,^ ifc has been settled law that 
property though impartible may be the an* 
cestral property ol a joiot family, aod that 
Id such cases the successor falls to be desig* 
Dated accordiDg to the ordinary rule of the 
Mitakshara. The conoludiDg words of the 
judgmeot delivered od behalf of the Board 
by Lord Dunedin in 48 I A 195* are to that 
effect, and in that case as well as in 59 I A 
831* at p. 845, which followed it, '^tbe key* 
oote of the position'' is — not that property 
which is not joint property devolves by 
virtue of custom ae though it bad been joint 
— but that the general law regulates all 
beyond the custom, that the custom of im* 
partibility does not touch the snccessioD 
since the right of survivorship is not incon* 
sistent with the coetom; hence the estate 
retains its character of joint family property 
and devolves by the general law upon that 
person who being in fact and in law joint in 
respect of the estate is also the senior mem* 
ber in the senior line. 

Tbd birthright of the senior member to take by 
survivorship still remaios. Nor is this right a 
mere spea snccesslonis similar to that of a rever* 
slooer succeeding on the death of a Hindu vridow 
to her busbsDd's estate. It is a right which is 
capable of beiog renounced and surrendered. 

The later cases are to the same effect. 
Though the co-ownership of the joint mem- 

a sense” only, carrying no 
present right to joint possession, if the ques- 
Hon be whether the Hindu undividea family 
or the present holder is owner of the estate 
the answer of the Hindu law is that it is 
pint family property. The assesses as an 
individual cannot therefore be charged in 
respect of it under s.g of the Act. But their 
Lordships do not affirm that the family con. 
sisto for this purpose solely of the assessee 

and hiB sons. This answers the main con- 
wntton of the Commissioner before the 
High Court. On this appeal, learned counsel 
Jor the Commissioner intimated a conten. 
tion that the assessee as an individual might 
he charged in respect of the income from 
house property not under S. 9 but under 
S. 13 which deals with “other sources” — a 
contention which as their Lordships under- 

“0^ chargeable 
thfi w/' tliougt it owns 

fvf ^ therefrom ; 

siD^e the incom e helongg to the 


bolder as an individual. No such contention 
is raised in the case as stated; nor has the 
Commissioner referred to it in the opinion 
which the statute requires him to give; nor 
was it dealt with in the High Court. 
Hitherto the assessments on the family 
would appear to have been made under S. 9 
as to the house property. It is neither con.- 
venient nor conducive to accuracy that newi 
and important points of law should be raised’ 
for the first time at their Lordships’ Board,' 
or that decisions should be given upon' 
matters not duly submitted to the High! 
Court. Their Lordships will therefore ex- 
press no opinion as to this new line of 
attack. If it is persisted in, as for example 
by an order of assessment made in respect 
of income as coming under s. 12 , the assessee 
will doubtless be able to test its legality 
hereafter. 


The important question remains whether 
the income which consists of interest is 
income of the family or of the iudividnal. 
The High Court have held in general terms 
— apart from the particular provisions of 
Ss. 8 or 9 — that the income of an impartible 
estate is income of the family and not of 
the present holder. The same matter had 
been fully considered in the High Court of 
Madras in 1 L R (i937) Mad 797,* where a 
diflfereot conclusion was reached. It has 
been the subject of much argument on this 
appeal and their Lordships think it right to 
give their decision upon it, especially as 
they have arrived at a result which will 
not be affected whether the income in ques- 
tion be found to come under S. 8 or 3. 12 . 
In their Lordahips' view the income of an 
impartible estate is not income of the un- 
divided family but is the income of the 
present holder notwithstanding that he has 
sons from whom he is not divided. In its 
simplest form, the question is whether such 
interMt comes to the hands of the assessee 
as being the person beneficially entitled to 
It or as being a manager on behalf of him- 
self and others. In 50 I A i,« the last holder 
bad out of the income accumulated consi- 
dewbl^s property moveable and immovable 
and the question was whether this formed 
an accretion to the impartible estate by 
mwn that it bad been entered in the same 
^ks of account as the estate transactions. 
Lord Buckmaster on behalf of the Board 


thcra — rr ^ m COD8ia6 

e U no at .11 rrw. 

p o 69 : 77 I 0 104P^ 
Kumari v*. W. 
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received is the absolute property of the owner of 
the impartible estate. It differs in no way from 
property that be might have gained by bU own 
efiort or that had come to him in oircumstances 
entirely dissociated from the ownership of the raj. 
It is a strong assumption to make that the income 
of the property of this nature is so affected by the 
source from which it came that it still retains its 
original character. 

And their Lordships went on to contrast 
the income of an impartible estate with that 
of an ordinary joint estate : 

It is possible that this coDfasion is due to the 
coQsideratioD o{ the position of an ocdioarj joint 
family estate. In such a case the income equally 
with the corpus forms part of the family property 
and if the owner mixes his own moneys with the 
moneys of the family .... his own earnings share 
with the property ^th which they are mingled 
the character of joint family property, but no such 
considerations necessarily apply to the income from 
impartible property. 

Mr. Parikb in a learned and careful argu* 
ment for the assessee contended that this 
language was to be explained by the fact 
that in the particular case before the Board 
the Baja bad no sons, and that no mainten. 
ance was payable out of the income from 
the estate. But the language of the judg- 
ment seems too general to have been 
directed to a speciality of that particular 
case. It may be said perhaps that savings 
out of the income might be the Baja's 
although the iucome was not originally 
received by him as bis income. But that 
again does not seem to be the point of the 


lowed again in 1927 in the Dhalbhum case, 
54 1 A 289,^® after Baijnatk’s case* in I92i 
bad set to the doctrine of Sartaj Euari's 
case^ this limit, that it applied to “presently 
existing rights” but not bo chancee of sac- 
cession. The second Pittapur 
trenched upon in Baijnath's caze^ by say* 
ing that "any observations which go to the 
question of maintenance apart from the 
question of real right may be treated as 
obiter dicta" but it was re.stated that the 
right of a junior member to maintenance 
was not "of the nature of a real right" as 
be was not "a person who was in some way 
an actual co>ownar of the estate." In Shiba 
Prasad Singh's case^ the board expressly 
notice that the ordinary right of a junior 
male member to maintenance out of the 
joint family property is incompatible with 
the custom of impartibilityi and include it 
in the redection : 

To this extent the general law of the Mitakshaia 
has been superseded bj eastern, and the impartible 
estate though ancestral is clothed with the inci- 
dents of self-acquired and separate property 

Though the other rights which a coparcener ac- 
quires by birth in joint family property no longer 
exist, the birth right of the senior member to take 
by survivorship still remains. 

Again in bolding quite generally that 
moveable property canuot be incorporated 
with an impartible estate, tbe board said 
that “the iucome even of such an estate is 
not an accretion to tbe estate” and they 


judgment. Tbe line of decisions must be 
considered. Tbe principle in 15 I A 51,^ that 
there is no coparcenary was logically ex- 
tended by the second Pittapur case, 45 I A 
148,^ to negative any right to maintenance 
in a junior member of tbe family save by 
custom : 

Ad impartible zamindari is the creature of cus- 
tom and it is of its essence that no coparcenary 
exists. This being so, tbe basis of tbe claim^ (sc. to 
maintenance) is gone .... This proposition, it 
must be noted, does not negative the doctrine that 
there are members of tbe family entitled to main- 
tenance in the case of an impartible zamindari. 
Just as tbe impartibility is tbe creature of custom 
so custom may and does affirm a right to main- 
tenauce in certain members of tbe family. 

It was held, moreover, that proof of 
special custom would be required to extend 
the right beyond tbe eons of tbe last bolder. 
This was pointedly followed by the Board 
in the Jeypore case, 24 C W N 226,® and fol- 

7. ('88} 10 All 272 : 16 I A 61 : 6 Sat 189 (P C), 
Sartaj Euari v, Deoraj Euari. 

8. (’18) 6 AIR 1918 P C 81 : 47 I C 864 : 41 Mad 
778 : 46 1 A 148 (P 0), Gangadara Rama Rao 
Bahadur v. Raja of Pittapur. 

9. (’19) 6 A I R 1919 P 0 126 : 62 I C 888 : 24 
C W N 226 (PC), Maharaja of Jeypore v. Vikrama 
Deo Gam. 


selected for quotation a sentence in tbe 
judgment in Jagadaniba's case^ "Tbe in- 
come when received is tbe absolute property 
of tbe owner of tbe impartible estate” 
adding that it does not attach to tbe estate 
as does the income of an ordinary ancestral 
estate attach to that estate (p. 958). Tbe 
circumstance that tbe last bolder had died 
childless does not seem to be tbe basis and 
turning point of these refieotions. 


Tbe High Court’s decision in the present 
:ase seems to have turned entirely upon a 
lassage in the judgment of the Board 
lelivered by Lord Blanesburgh in 6i I A 
!86" at p. 302. This bad also been consi- 
lered in the Bobbili case,^ but the Madras 
3igb Conrt did not think that it touched 
he present question. The question in the 
jorakhpur case^^ was whether one Indarjit 
lad succeeded by survivorship to an impair, 
ible estate.' The objection taken to his son s 

0. (’27) 14 A I R 1927 P 0 169 : 102 I 0 899 : 
64 Cal 965 : 64 lA 289 (PO), ProUp Chandra Deo 

V, JagadUh Chandra Dm. ee 

1. (’34) 21 A I R 1934 P 0 167 : 160 1 0 645 : W 
All 468 : 61 1 A 286 (P C), Collector of Gorakh- 
pur V. Ram Sundaz Mai. 
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claim wag that big branch of the family bad 
long been separated from that of the last 
bolder. That they had long been separate 
in food and worship was clear enongh, the 
common ancestor being very remote. The 
claimant's branch or some of its members 
had for many years possessed a babuai pro. 
perty which bad been carved out of the 
impartible estate by a pievions bolder 
thereof. Considering whether this tact 
tended to show separation or jointness of 
the branches, the board referred to Baij. 
nath's case* as having negatived the doctrine 
that an impartible zamindari coaid not be 
in any sense joint family property. They add : 

One result Is at length clearly shown to be that 
there is now no reason why the earlier judgments 
of the Board should not be followed, such ai. for 
Instance, the Challapalli case, 27 I A 1SI,12 which 
regarded their right to maintenance, however 
limited, out of an impartible estate as b^ng based 
upon the joint ownership of the junior members of 
the family, with the result that these members 
holding zamindari lands for maintenance could 
still be considered as joint in estate with the 
Mmlndari in possession. Such was the position of 
the junior branch in this case under the babuai 
grant of dbaramnet. 

On the atrenglih of these observationg, 
which they consider to contradict the pre. 
vioog decisions (the second Pittapur case* 
and Shiba Prasad Singh's cose* in parti. 

High Court of Lahore have now 
held that the members of the joint family 
have a right to maiatenance which arises 
from their right in the property of the joint 
family of which they are co-owners." 
They consider that the Board have negatived 
the view that there is no right to mainte- 
nance save such as is impressed by oostom 
and conclude that the income of the estate 
cannot be said to be "the income solely of 
the incumbent." They say • 

Me laembers of the joint family have the right 
maintenance from the estate and this 
right anew because tbsy are owners of the estate 
w * ^ maintenance from the joint 

property — aa i« the 
members of I jdnt family. ThS 
the q«lt^ dear! In the cL 2! 

W the ^ maintenance 

Item tbe joint Hindu family but this rleht dona 

partible estate cawS bL *fd 

SS 2.*^® o“he to^Ltfb^^STe*’ 

— being vested in tbe jopiog ip enbera ofThe 
"C V t ■ 10 K L J 119,: 


family a right to maintenance out of that income 
arising by reason of their right in thapioperty and 
cot imposed by custom upon one member of the 
joint Hindu family, namely, the incumbent of the 
impartible estate. 

Before attributing these effects to the 
passage cited above from the Gorakhpur 
cose*' there is a good deal to consider. The 
character of the income as received by the 
bolder of the estate was not even indirectly 
before the board, and if it bad been, there 
is all the difference between the case where 
junior members have a right to maintenaDce 
and one where they are in enjoyment of a 
maintenance (korposh) grant of lands. The 
passage seems to recognize by tbe words 
"however limited" that tbe right is in some 
sense less extensive than in the case of 
partible property. The statement that it is 
"based upon" tbe joint ownership is inauflB- 
cient to show the intention to exclude 
custom as having no effect whatever, and 
it is only reasonable to interpret tbe refer- 
ence to joint ownership in the light of 
Baijnath's ease.* General considerations of 
thMry have their proper place but impar. 
tibility and primogeniture, when introduced 
into tbe Mitaksbara, involve competition 
and compromise between different lines of 
theory : if the doctrine that “there is no 
coparcenary" may be pushed too far in one 
direction the doctrine that the junior mem- 
berg "are in a sense co-owners" may be 
poshed too far in another : the special inci- 
dents of joint family property which is im- 
partible being overlaid in either case by rigid 
theory. 


ihough tbe judgment of Dalip Singh J. is 
nob quite clear upon the point, their Lord, 
ships do not understand the learned Judges 
of the High Court to affirm that all male 
members of the family are entitled to main- 
tenance from an impartible estate. This is 
not contended by Mr. Parikh for the assessae; 
It IS contrary to much authority and prac- 
tice and it would, in many if not in most 
cases, convert a heritage into a burden. If 
some members have and some have not tbe 
right, although all are equaUy "co-owners" 
or joint owners." the difference can only 
ha attributed to oostom. If it is oustom 
whose power has superseded the ordinary 
law and introduced the rule of primogeni- 
ture. the unique incidents of single heir 
succession (bo to call it) can have no other 
origin. What then is the doctrine which 
the High Court deriyea from the passage 
cited from the Gorakhpur case?” Is it that 
oostom has taken away from some of the 
junior members their rights of maintenance 
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but left to others those rights of mainte- 
nance which the ordinary law would give 
them in the case of partible property 7 This 
was thought by the Madras High Court in 
the Chcmudu case, bl Mad 1023,** to have 
been laid down by the Board's judgment in 
the second PiUapur case,^ but, as has been 
already noticed, that judgment is opposed 
to it. The same doctrine, it may be, is what 
the High Court of Lahore have discerned 
in the Gorakhpur judgment.^^ 

In any view their Lordships think it im- 
portant to make clear that this theory can- 
not be accepted. In partible property under 
the Mitaksbara the right of members of the 
coparcenary while the family is joint is 
characterized by unity of ownership (com. 
munity of interest) and unity of possession. 
This has often been stated and expounded 
— c/. the judgments of the Board delivered 
by Turner L. J., in the first Shivagunga case, 
9 M I A 539** at p. 611 , and by Lord Westbury 
in 11 M I A 75*^ at p. 89. Before partition, 
the right of brother, son or nephew of the 
karta may be called and often is called a 
right to be maintained, but it is the same 
right as the karta has himself. Unity of 
possession is the basis of their right, which 
is a right to live upon the fruits of their own 
property. The karta has no special interest 
therein : there is community of interest and 
each coparcener is in joint possession of the 
whole. The right of eon or nephew in the 
income is not a right to an exact fraction of 
the income : the karta may well spend more 
on a son whose family is large or who has 
special aptitudes or necessities. But, how- 
ever wide his discretion within the extensive 
range of family purposes, he has no right to 
apply any part of the income to other pur- 
poses; and is liable in appropriate proceed, 
ings to make good to the other members 
their shares of any sums which he has ac- 
tually misappropriated. For this purpose, it 
is irrelevant to consider whether and in 
what circumstances the remedy is available 
apart from partition ; the question is of right 
not of remedy. The various powers of 
management as karta, though given even to 
the father, confer on him no larger interest 
in the income or the corpus and no larger 
rights of enjoyment on his own behalf. The 

13. (’34) 21 A I R 1934 Mad 608 : 161 1 0 926 : 
67 Mad 1023 : 07 SI L J 306 (8 B). Commr. of 
Income-tax t. Narayana Gajapatbi Baju. 

14. (1861-63) 9 M I A 639 : 2 W R 31 : 1 Buther 
620 : 2 Bar 25 (P C), Katama Natchiar v. Rajah 
of Bbivagunga. 

Z5. (’66-67) 11 61 1 A 75 : 8 W R 1 : 1 Buther 667 : 
2 Bar 218 (P C), Appovier v. Rama Subba. 


consequences attached to the son’s pious 
duty to pay a father’s debts may make sad 
havoc at times with the sons’ birth-rightto 
an equal interest, but that is another matter. 

Now it is at least certain that the holder 
of an impartible estate stands in no such 
relation to those of the junior mala mem- 
bers of the family who are entitled to main- 
tenance. Can he not say, “I have provided 
sufficiently for my sons: I shall invest the 
balance of the income for myself ?” Certainly 
be can, so far as the sons are concerned. 
Single heir succession is inconsistent with 
any son having tbe same right in respect of 
income as be would have had in the income 
of partible property and the use of tbe word 
“maintenance" to describe tbe latter right 
cannot be allowed to confound the two. Tbe 
right to maintenance in the former case is a 
right of a different character from that of a 
cosbarer to enjoy his share and live upon 
his own property byway of joint possession. 
To represent that custom takes away tbe 
right to maintenance from some members 
but leaves it to others does not explain the 
facts as to impartible estates. Tbe son's 
right of maintenance out of impartible pro- 
perty cannot be accounted (or as an original 
and separable right untouched when custom 
takes away bis right to joint possession. It 
is not something that is left after something 
else has been subtracted. It is a different 
right given sometimes to sons only and 
sometimes to others in consequence of the 
impartible character of tbe property; being 
sometimes a right of maintenance simply, 
and sometimes a right to a maintenance 
grant of lands. In their Lordships’ judgment 
it can only be ascribed to custom as has 
repeatedly been held. It may be excessive 
to say that there is no coparcenary but it 
is certain that there is no joint possession. 

It by no means follows, however, that 
the right is conferred or is available inde- 
pendently of membership of the joint family. 
There is no question of joint possession, but 
if "unity of ownership” be severed— and it 
has been held that it can only be severed 
by relinquishment on the part of the junior 
member— it may well be that even close 
relationship would not satisfy the custom. 
This relation between tbe rights of sons to 
maintenance and the “birth-right” of eve^ 
mole member to take by survivorship should 
be .become senior in the senior line is the 
subject-matter of the observation in the 
Gorakhpur case}^ That observation “^y 
taken to establish that enjoyment of the 
maintenance is prims facie an affirmation 
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that the right to succeed by survivorship 
persists just as a maiuteDaDce grant may 
^ell be evideoce negativing separation at 
least at the date of the grant. Their Lord- 
ships are not now called upon to examine 
or expound these matters but are solely 
concerned with the character of the receipt 
and of the recipient of the interest which it 
is proposed to tax. They do not for this 
purpose find it necessary to answer ques- 
tions hitherto undecided with respect to 
maintenance. 

Sat they find it necessary to say that 
the law as declared in the casesof Baijnath* 
and Shiba Prasad Singh^ has not been un- 
settled by the Gorakhpur case}^ The obser- 
vation itself and its context show that the 
reference to other judgments of the Board 
is controlled by the reference to Baijnatk’s 
case* as having negatived the view that an 
impartible estate could not be in any sense 
joint family property. The issue in the 
Gorakhpur case” was Indarjit's right to 
succeed and the passage cited was addressed 
to that. It appears to waive aside, as no 
longer an obstacle, the extreme logic that as 
there is no right to a partition the junior 
branch could have no right, actual or pros- 
pective, which the enjoyment of mainten. 
ance could evidence. It need not be taken 
as swinging to the opposite extreme ; indeed 
it would be in a high degree unreasonable, 
having regard to the lineof decisions, to inter- 
pret it ae meaning that there is no reason 
why holders of impartible estates should 
not now be told that, unless they can prove 
a custom to the contrary, all junior male 
members of the family have a claim for 
maintenance— that is, all who have not 
relinquished their right of eucceseion. The 
point made is only this : that rights of main- 
tenance out of an impartible family estate 
—however little they may be and to which- 
ever member they be extended— would not 
be enjoyed or enjoyable by anyone who bad 
ceased to be joint in respect of the estate. In 
their Urdships' opinion, this should not be 
taken to affirm any disputable doctrine as to 
the origin of the right of maintenance, or 
any other dootnne which would make junior 
members actual co-owners” or the right a 
real right in the sense negatived by the 
Board in Baijnath's case* 

above-mentioned, 
of thejunior 
maintenance was not 
nnder discussion : only the amount recover, 
able and the property to be charged therefor. 
The character of the right was fully 000 ": 


dered, however, and it was said by the 
Board that : 

Tba right to mainteDance is primarily a right to 
be maiQtained out ol the current income of the 
property in the enjoyment of the patty chargeable. 

Their Lordships will in the present case 
assume that the soos of the assessee have a 
right to be maintained by him, that this 
right arises from the fact that be is the 
present bolder of the impartible estate, and 
that the right is a right to be maintained 
out of the current income thereof in such 
sense that it could be enforced against the 
assessee in default by the Courts in India 
giving them a charge upon the property or 
a sufficient part of it. Even so, it is not true 
io fact or in law to say that the income from 
the estate is received by the assessee as the 
income of a joint Hindu family receivable 
by the karta, nor is it received by him on 
behalf of himself and bis sons; but on bis 
own account as the holder by single heir 
succession of the impartible estate. The 
"presently existing right” of the sons is to 
be paid a suitable maintenance or to have it 
provided for them in the ordinary course of 
Hindu family life. The Hindu law is familiar 
not only with persons such as wives, un- 
married daughters and minor children for 
whose maintenance a Hindu has a personal 
liability whether he have any property or 
none, but abo with oases in which the liabi- 
Uty arises by reason of inheritance of 
property and is a liability to provide main- 
tenance out of such property. It applies to 
persons whom the late owner was bound to 
maintain. The facts that the sons’ right to 
maintenance arises out of the father’s pos- 
session of impartible estate and is a right to 
be maintained out of the estate do not make 
It a right of a unique or even exceptional 
^araoter or involve the consequence at 
Uindu law that the income of the estate is 
oot the tatb$r's iDoome. 

Unity of ownership, unaccompanied by 
joint ^asion on the part of the sons or 
any other right of possession, would not 
seem to^ affect the character in which the 
income is rweived. Income is not jointly 
enjoyed by the party entitled to mainten- 
anoe and the party chargeable: and their 
Lordships sea no reason to restrict the ob- 
Mrvations which they have cited from the 
judgment in Jagadamba’s case* to the spe. 
oial class of oases where no maintenance is 
payable to any junior member. It cannot, in 
their view, be held that the reapeotite 
chances of ^h son to succeed by survivor 
ship make them oil co-ownera of the income 
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jwifch tbeir father, or make the holder of the 
estate a manager on behalf of himself and 
them, or on behalf of a Hindu family of 
nbicb he and they are some of the male 
members. Tbeir Lordships think that the 
answer proper to be given to the first ques- 
tion propounded in the case stated is as fol- 
lows : As regards house property : for the 
purposes of S. 9 of the Act. No. As regards 
interest: for the purpose of Ss. 8 and 12 of 
the Act. Yes. The second question may be 
answered : As regards interest, Yes, and 
need not be further answered. Tbeir Lord- 
ships will humbly advise His Majesty 
accordingly and that this appeal should be 
allowed and the High Court's order varied 
in accordance with the answers above given. 
The High Court's order will stand as regards 
costs. Since the assesses has succeeded as 
regards the bouse property which is the 
main part of the case the appellant must 
pay the assessee respondent's costs of this 
appeal. 

K.S./R.K. Order accordingly. 

Solicitors for Appellant— Solicitor, India Office. 

Solicitors for RespODdent — 

Sfenley Johnson & Allen. 
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(From Patna) 

SOth July 1941 

Lord Atkin, Lord Russell op 
Killowen and Sir George Rankin 

S. N. Banerji and another — Appellants 

V. 

Kuckwar Lime and Stone Co., Ltd. (in 
Liquidation) and another — 

Respondoits. 

Privy Council Appeal No. $ of 1941; Patna Ap- 
peal No. 86 of 1939. 

(a) Civil P. C. (1908). S. 144— No variation of 
decree— S. 144 does not apply. 

Section 144 has no application when no decree 
has been varied. [P 129 0 2] 

(b) Decree — Binding nature of — Party not 
party to proceedings can show decision to be 
inaccurate. 

It is no doubt open to a party not bound by the 
proceedings to adduce new facte, or fresh points of 
Ian, which might indicate the previous decision to 
be inaccurate. [P 129 C 2; P ISO 0 1] 

(c) Transfer of Property Act (1882), S. 53A — 
Whether applies to agreement to transfer of 
partial interest (Quceit). 

Whether S. 5SA applies at all to an agreement to 
transfer a partial interest in property, such as a 
right to nin minerals or out timber or the like. It 
is at least possible that it only applies to an agree- 
ment to sell or otherniso dispose of the entirety of 
a piece of real property. [P 130 C 1] 


. k S. Co. (Lord Atkin) A. I, g, 

(d) Transfer of Property Act (1882), S. 53A— 
Scope — It only creates right of estoppel be- 
tween proposed transferee and transferor and 
has no operation against third parties not claim- 
ing under them. 

Section 53A does not operate to create a form of 
transfer of property which is exempt from cegistra- 
tion. It creates no real right : it merely creates 
rights of estoppel between the proposed transferee 
and transferor, which have no operation against 
third persons not claiming under those persons. 

tP 130 6 11 

(e) Civil P. C. (1908). Ss. 151. 144 - Person 
found to be trespasser is not entitled to restitu- 
tion as against person lawfully in possession. 

Where the persons who have been dispossessed 
are found to be trespassers and the persons in eub- 
sequent possession are lawfully in possession by 
virtue of a valid lease in their favour, it is not 
necessary for the ends of justice that the trespas- 
sers should be restored to possession though they 
may succeed in a snit lor possession. [P 129 C 2] 

J. if. Pringle — for Appellants. 

Sir T. Slrangman and W. W. K. Page — 

for R«pondents. 

Lord Atkia — These are two consolidated 
appeals from orders made by the High 
Court at Patna refusiog to the appellants 
restoration of possession of limestone quar- 
ries in the district of Sbababad. There are 
two appeals because application was origi- 
nally made by the first two appellants, 
managing director and manager, respec- 
tively, of the appellant company. A separate 
application was afterwards made by the 
company, the appellants in the second ap- 
peal. No separate point arises in respect of 
them. The disputes between the parties 
have already twice been carried to this 
Board and the jadgments given have made 
it unnecessary to go into detail in deciding 
this appeal. In 1928 the Secretary of State 
granted to the Kuchwar Lime k Stone Co., 
Ltd., the present respondents, quarrying 
leases for the term of 20 years of the quar. 
ries in question. There were covenants in 
each lease that the lessees would not assign 
the lease or transfer any right or interest 
thereunder or underlet the whole or any 
portion of the premises without the as- 
sent of the Board of Revenue of Bihar and 
Orissa, with a provision for forfeiture on 
breach. In 1933 the lessee company went 
into liquidation and in the same year the 
company agreed with one Bose for the sale 
to him of the rights under both leases, 
subject to the sanction of the Board of Reve- 
nue. In the meantime, Bose was to act as 
agent for the company, pay to the company 
the dues payable by it to the Government, 
and work the quarries for his own profit. 
The agreement was not registered. 
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by petition to the High Coart for restitu- 
tion of possession under Ss. 144 or 151, Civil 
P. C. On objection being taken that the 
two applicants would have no personal 
right to possession, the company subae- 
quently made a similar application. These 
two applications are those which are deter- 
mined by the orders under appeal. 

The appellants say that they ware in 
possession when the order in contempt pro- 
ceedings was made, that they were dispos- 
sessed by the order: and that as the order 
has been set aside justice requires that they 
should be restored to the position they oc- 
cnpied before the wrongful order was made. 
They cannot rely on s. 144, Civil P. 0., for 
no decree was varied by the Privy Council; 
but they rely on the indirect power referred 
to in s. 151, founding themselves upon the 
words of Lord Cairns in giving the judg- 
ment of the Privy Council in (1871) L R 3 
P C 465.* One of the first and highest 
duties of all Courts is to take care that the 
act of the Court does no injury to any of 
the suitors.” The power expressed in s. I5i, 
Civil P. C., “is the inherent power of the 
Court to make such orders as may be neces- 
sary for the ends of justice.” There seems 
no essential difference between the duty 
and power so expressed. Is it then neces- 
Mry for the ends of justice that the appel- 
lants should be restored to possession: or 
did the order in contempt proceedings do 
them an injury ? On the facts at present 
before the Court the appellants, as a result 
of the lodgment of the Privy Council, were 
plainly trespassers. There is in existence al 
valid lease to the respondent company; and^ 
the I^rs could grant to the appeUants no 
rights inconsistent with it. In other words, 
tbe respondents are lawfully in possession 
of the premises, and it cannot be necessary 
for tbe ends of jnstice to oust them and pot 
into potion the appellants who, when 
in, would have no right to retain possession. 
No injury was dona to them in directing 


Id 1934 the Government purported to 
forfeit the leases for breach of the above 
covenant and gave permission to the ap. 
pellant company to enter and work the 
quarries, which they did. No formal lease 
to the appellants was executed. In Septem- 
ber 1934, tbe respondent company brought 
a suit against the Secretary of State for a 
declaration that their leases bad not been 
forfeited: and for an injunction to restrain 
the defendant, his servants or agents, from 
granting leases to the present appellants or 
others or authorizing them to carry on 
quarrying operations on the premises. The 
Subordinate Judge dismissed the suit, but 
in February 193G tbe High Court allowed the 
appeal* and made thedeclaration and granted 
the injunction claimed. On appeal by tbe 
Secretary of State to the Privy Council in 
November 1937. their Lordships dismissed 
the appeal! holding that though the agree- 
ment with Bose purported to transfer to 
mm’ pending the assent of the Board of 
Revenue a definite interest in the property, 
yet as the transfer was not registered it 
was invalid and did not operate to create a 
forfeiture. 

In the meantime, in August 1936, tbe res- 
gindent company filed a petition in tbe 
High Court in the action alleging that tbe 
Secretory of State and tbe present appel. 
lants. Banerji and Ghose, bad been guiltVof 
Mnternpt* in working the quarries. The 
High Court found all the parties to be in 
contempt: and on receiving an apology 
ordered them to pay tbe costs. The ^pd. 
lent company thereupon withdrew from 
the quarries and ceased to work them. The 
Secretary of State and the appellants, 
Banerji and Ghose, appealed to tbe Privy 
Council from the order made on the con- 
tempt application. In ootober 1938, the ap. 
peal ms aUowedS the Board holding thL 

hl J, committed no 

breach of the injunction, and that tbe other 

I? ® terms. 

Id Novem^ 988. the appellants applied 


Bton.Oc.LM.,.BS„u” .'flta£, * 

of Stole Keehwar Lta. f Ef g; 


vw vuoiu lu diroctfiDg 

them to up possession. But say the ap- 

adjudged by the Privy Oounoil. and it does 
not bind ug. As against tbe respondent 

Seoretacy of 

State, this 18 true so far as estoppel by 

L laid down 

8068. It is no 

proceedings to adduce new facts, or fresh 
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points of law, which might indicate the 
previous decision to be inaccurate. But on 
being challenged the best the appellants 
could do in this respect is to revert to a 
point which was in fact taken in the High 
Court, in the suit for a declaration disposed 
of by them and not thought worth taking 
by counsel for the Secretary of State before 
the Privy Council. It is that the transfer of 
interest in the property which, according 
to the judgment of the Privy Council was 
made to Bose by the agreement of 1933, was 
covered by the terms of s. 53 A, T. P. Act : 
and if so was by that section exempt from 
registration. Now whether s. 5 SA applies at 
all to an agreement to transfer a partial 
interest in property, such as a right to win 
minerals or cut timber or the like, is a ques- 
tion which on this occasion it is not neces- 
sary to determine. It is at least possible 
that it only applies to an agreement to sell 
or otherwise dispose of the entirety of a 
piece of real property. But the words of 
the section make it quite plain that the 
section does not operate to create a form of 
transfer of property which is exempt from 
registration. It creates no real right: it 
merely creates rights of estoppel between the 
proposed transferee and transferor, which 
have no operation against third persons not 
claiming under those persons. The agree- 
ment in question according to the decision 
of the Privy Council was an effective trans- 
fer of an interest in the property. It was 
therefore registrable: and being unregistered 
was invalid: and could not operate as a 
breach of covenant so as to cause a forfei- 
ture. This point fails the appellants, and 
they could suggest no other ground for sup- 
posing that they would establish any right 
to be in possession. 

It is of course possible, though it seems 
very unlikely, that if the appellants were 
to bring a suit to establish possession they 
might succeed in escaping the decision as 
to forfeiture already given. Nothing in the 
present decision will prevent them. All 
that is decided is that on the present mate- 
rials they were trespassers, and if reinstated 
would still be trespassers, and that justice 
does not require such a preposterous con- 
clusion as that they should be put back in a 
position which they have no right to occupy, 
and from which a second proceeding would 
on present materials certainly oust them. 
The High Court in their judgment appar- 
ently came to the conclusion that the appel- 
lants were not in possession at the time of 
the contempt proceedings, and were not 


V. Urmila Devi 4 , 

deprived of possession by the order of the 
Court. Their Lordships would have difl5. 
culty in accepting either of these conclu- 
sions. But it is unnecessary to discuss them: 
for they have come to the conclusion that 
the High Court were clearly right in the 
third ground for their decision that in any 
event the appellants were not entitled to 
an order for restitution. Their Lordships 
will humbly advise His Majesty that the 
appeal be dismissed. The appellants must 
pay the costs. 

K.S./R.K. Appeal dismissed. 

Solicitors for Appellants — 

By. S. L. Polok A Co, 

Solicitors for Bespondents — 

SandtTSon Lu d Co* 


^ (28) A. I. B. 1941 Privy Council ISO 

(From Patna : ('38) 25 A I R 1938 
Pat 273) 

30th July 1941 

Lord Atkin, Lord Russell op 
Killowbn and Sir George Rankin, 
Sri Sri Baidyanathji through Sadu- 
padhya Sri Sri Bhabaparitananda 
Ojha — Appellant 


V. 

Smt. Urmila Devi and others — 

Respondents. 

Privj Council Appeal No. il ol 1940, Patna 
Appeal No. 33 of 1939. 

* Limitation Act (1903), S. 10 before aroend- 
ment of 1929 — Decree in scheme suit ^ High 
priest oi temples appointed trustee of all pro- 
perties moveable and Immovable devoted to 
service of temple God — High priest held trustee 
within S. 10 and suit to recover war bonds 
vested in him held not barred by any length oi 
time : 19 P L T 367=C88) 25 A 1 R 1938 Pat 273 
^176 I 0 209, RBVEBSBDe 

Called by whatovor name, the high priest of a 
temple or person in like position is only the 
manager and cnetodian of the idol or the iostitu* 
tion. In almost every case he is given the right to 
a part of the usufruct, the mode of enjoyment and 
the amount of the usufruct depending on usage 
and custom. In no case is the property convoyed 
to or vesUd in him, nor is he a ‘trustee^ in the 
English sense of the term, although m view of the 
obligations and duties resting on him, he is ans- 
werable as a trustee in the general senw for m^- 
admlnistration. ^ 

But where the Court had exercised the powwa 
conferred upon It by the OlvU Procedure C^e,vU., 
to appoint a trustee and to vest the proMrtyinthe 
trustee, and appointed the high priest 
all the properties moveable and immovable devoted 
to tbe service’^ of the temple God : 

Beld that tbe high priest was a 
the meaning of 8. 10 and the wot 
formed part of the Umple propertiM ves^ in hto 
in trust for a specific purpose and a suit for re- 
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co?erj of the eaioe was not barred by any length 
of time : 19 P L T 367=(’38) 25 A I R 1938 Pat 
273=17C IC 209, REVERSED) (’22) 9 Al R X922 
P C 123, Ezpl. [P 132 C 1] 

C. Bagram ^ for Appellant# 

Ex parlCt 

Lord Russell of Killowen. — The only 
question which their Lordships have to 
determine in this appeal is whether the pro- 
perties of the Baidyanath temple were vest- 
ed in trust in the high priest of the temple 
within the meaning of S. 10, Limitation Act 
(9 of 1903.) If the answer to this question is 
in the affirmative, the appellant’s suit is not 
barred by any length of time and this ap- 
peal must succeed. The suit was brought 
in the name of the deity of the temple, 
through the present high priest, against res- 
pondent 1 (who is the widow and executrix 
of the late high priest), to recover from her 
the principal moneys amounting to Rs. 4S00 
due on certain war bonds (which formed 
part of the temple properties, but were re- 
tained by the widow as such executrix), 
together with a sum of interest thereon 
amounting to Rs. 2&77.8.0. The suit was 
tried by the Subordinate Judge of Deogbar 
who, on 2£tb June 1985, ordered and decreed 
that the plaintiff' was entitled to recover 
from the widow Rs. 6777-8-0 with subsequent 
interest. He decided in favour of the plain, 
tiff on the merits of the case, and upon the 
question whether the suit was barred by 
limitation (which was issue 5), be held that 
by virtue of a scheme for the temple manage- 
naeut settled by a decree made on 4th July 
1901, the late high priest was an express 
trustee of the war bonds with the result 
that the action was not barred. 

The widow appealed to the High Court 
of Judicature at Patna. On 3rd December 
1937, the appeal was allowed and the suit 
was dismissed with costs. While agreeing 
with the trial Judge as to merits, the learn- 
ed Judges of the High (Jonrt were of opi- 
mon that the late high priest was not a 
trustee, and that 8. lO did not apply. In 
those circumstances, they held that Art. 48, 
^mitation Act, applied, and that the suit 
had not been commenced within the tequi- 
Mte period of three years. It was, therefore, 
baned. Their Lord^ips ate unable to agree 
wth the High Court ; they agree with the 
view and reasoning of the Subordinate Judge. 
The decree of 4th July 1901 was made in 
pwuanM of the powers conferred by s. 639, 

^ ran thus ; 

699 . In case of any aUeged breach of any ax- 
“natrootlve trusts created for publlo 
charitable or religious purposes, or whenever the 


direction of the Court is deemed necessary for tbo 
administration of any snob trust, the Advocate* 
General acting ex o^cio, or two or more persons 
haviDg a direct interest in tbe trust and haTing 
obUioed (be consent in writing of tbe Advocate* 
Genera), may institute a suit in tbe High Court or 
tbe District Court within tbe local limits of wboso 
civil jurisdiction tbe whole or any part of the sub- 
ject-matter of tbe trust is situate, to obtain a 
decree — (a) ap^inting new trustees under the 
trust ; (b) vesting any property in tbe trustees 
under the trust : (c) declaring tbe proportions in 
wbkb its objects are entitled ; (d) authorizing tbe 
whole or any part of its property to be let, sold, 
mortgaged or exchanged ; (e) settling a scheme for 
its management ; or granting such further or 
other relief as tbe nature ol tbe case may require# 
Tbe powers conferred by this section on tbe Ad* 
vocate- General may, outside tbePresidency-towns^ 
be, with tbe previous eanctioo of tbe Local Gov* 
ernment, exercised also by tbe Collector or by such 
officer afi the Local Government may appoint in 
this behalf. 


Such a suit was brought in 1897, com. 
plaiciug of the conduot of tbe then high 
priest of this temple (who was defeudaut 1 
to tbe suit), aod praying — 
that a proper person may be appointed to be 8ar- 
dar Panda, and that the debuttar properties may- 
be vested in such a person, and that the Courb 
may frame roles for the management of the debot. 
tar properties, the said order to bo made under 
8 . 539, Civil P. C. 

After a lengthy trial a decree was made, 
which was subsequently amended, butdated 
back to the date of the original decree, viz., 
4 th July 1901. The relevant portions of this 
decree are paras. 1 and 3, which ruu thus : 


1. That m the stead of defendant 1 a new Sar- 
dar Panda be elected to hold office foe life accord- 
ing to the second rule given in 8ch. A annexed 
hereto and that the said defendant 1 bo removed 
from the said office thereon. Defendant 3 being 
tho heir entitled to succeed under tbe first cole is 
disqualified on account of his minority, but shall 
to entitled to succeed on the death of the Sardar 
Panda now to to elected provided ho to then duly 
qualified ondei the first rule in tho said Sob. A. 
Tho said Sardar Panda being duly elected shall to 
trustee of all the properties moveable and immov. 
able devoted to the service of the God Mahodev* 
Vaida Nath Jiu established in mauza Doogbat 

jurisdiction of 

this wort 5 and that as such trustee he shall to 
bound to observe the conditions of his trust accord- 
ing to ancient usage and as laid down la Sob. B. 

2. That the whole of the said properties move- 
able and immovable to vested In tho said trustee 
mme^ately on his eleotion subject to tho condi- 
tions hereinafter set forth. 

The Sardar Panda who was duly elected 
pumuant to that decree, was the high priest 
whoM widow and executrix is defendant i 
to the snit which is the subject of this ap. 
^al. The High Court, in coming to their 
d ecision , relied npon the case in 48 i a 302^ 

* ^ ^ ® P 0 123 : 66 1 0 161 : 44 

Mad 831 : 48 I A 802 (P 0). Vldya Varuthl (Thit. 
tha T, Baluiaml Ayyar, 
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at p. 311, in which Mr. Ameer Ali, in deli- 
vering the judgment of the Board, used the 
following language in reference to high 
priests of temples and persons in like posi- 
tions : 

Callod bjr whatever name, he is onl; the 
maDa{;er and custodian of the idol or the institn- 
tioD. In almost every case he is given the right to 
a part of the usufruct, the mode of enjoyment and 
the amount of the usufruct depending again on 
usage and custom. In no case was the property 
conveyed to or vested in him, nor is he a 'trustee' 
in the English sense of the term, although in view 
of the obligations and duties resting on him, he is 
answerable as a trustee in the general sense for 
maladministration. 

This judgment; of the Board is without 
doubt a correct statement of the general law. 
It was a novel view when propounded and it 
was followed by the amendment made to 
S. 10 by the Limitation Amendment Act (l of 
1929). But the present case is one which on 
its facts is an eiception to the general rule. 
In the present case the Court has exercised 
the powers conferred upon it by the Code, 
viz., to appoint a trustee and to vest the 
property in the trustee. The words of s. 589 
and the words of the decree are equally 
plain : and by virtue of the decree pro- 
nounced under the section, the late high 
priest was a ‘"trostee of all the properties 
moveable and immovable devoted to the 
service'* of the temple God. The war bonds 
were accordingly in fact vested in him in 
trust for a specific purpose, and the plain- 
tiff's suit, falling within the words of s. 10, 
Limitation Act (9 of 190S), cannot be barred 
by any length of time. The appeal should, 
therefore, be allowed, the decree of the 
High Court should be set aside, and the 
decree of the Snbordinate Judge shoold be 
restored. Tbeir Lordships will humbly ad- 
vise His Majesty accordingly. Bespondentl 
will pay to the appellant his costs of the 
appeal to the High Coort and of the appeal 
to BUs Majesty in Counoil. 

k.s./r.k. Appeal allowed. 

Solicitors for Appeliant*— By, S. L. Polak & Co. 

BespondenU ex parte. 


V. Emperor (Lord Chancellor ) J, L B, 

^ (28) A. L R. 1941 Privy Council 182 
(From Lahore) 

16th July 1941 

Lord Chancellor (Viscount Simon), 
Lords Atkin, Thankerton and 
Russell of Killowen and 
Sir George Rankin. 
Muhammad Nawaz alias Nazu 
Petitioner 


V. 

Emperor. 


(For special leave to appeal in forma pauperis.) 


* Privy Council ~ Criminal appeals ^When 
Privy Council will interfere in criminal cases 
and when certificate for appealing to Privy 
Council should be granted explained. 

The Judicial Committee is not a revising Court 
of criminal appeal ; that is to say, it is not prepar* 
od or required to re.try a criminal case, and does 
not concern Itself with the weight of evidence, or 
the conflict of evidence or with inferences drawn 
from evidence, or with questions as to corrobora- 
tion or contiadictioQ of testimony, or as to whe- 
ther there was sufficient evidence to satisfy the 
burden of proof. Neither ie it concerned to review 
the exercise by the previous tribunal of its discre- 
tion as to permitting cross-examination as a hostile 
witness or in awarding particular punishments. 
The Judicial Committoe cannot be asked (o review 
the facts of a criminal case, or set aside conclusions 
of fact at which the tribunal has arrived. In all 
sneb cases an appeal on snob grounds is useless, 
and is indeed an abuse of the process of the Court. 
Broadly speaking, the Judicial Committee will 
only interfere where there has been an infringe- 
ment of the essential principles of justioe. There 
must be something so irregular, or so "outrageous, 
as to shake the very basis of justice.' ’ An obvious 
example would be a conviction following a trial, 
where it could be seriouely contended that there 
was a refusal to hear the case of the accused, or 
where the trial took place in his absence, or where 
he was not allowed to call relevant witnesses. 
Similarly, of course, if the tribunal was shown to 
have been corrupt, or not properly constituted, or 
incapable of understanding the proceedings because 
of the language in which the proceedings were con- 
ducted. Another and obvious example would ariw 
if the Court had no jurisdiction either to try the 
crime, or to pass the sentence. And co uns el who 
certify that a petition of appeal might bexeaaonably 
presented will be jnsUfled in doing so only on one 
^ or other equally 

459 and (*83) 19 
. [P 188 01,3; 
P 184 0 1] 


of the grounds above mentionea 
important gronod i (1887) 12 A C 
ATS toco T> n Q9S. TU,af firmed 


Lord Chancellor, — The Jndioial Com- 
mittee has before it this morning 13 i«ti- 
tioDB for special leave to appeal in criminal 
cases in forma pauperis. All the 
appeals are from the High Court of Judi- 
cature at Lahore, which in each instance 
has confirmed the decision of a Sefflions 
Judge sentencing the petitioner to death for 
murder. In each of these 18 cases the papers 
before tbeir Lordships include (as B* 8 of 
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the Jodicial Committee Sales reqaires) a 
certificate signed by conasel in India that 
the petitioner has reasonable grounds of 
appeal to this Board. Their Lordships regret 
to find that, with the possible exception of 
the petition in the case of Bekmat v. King- 
Emperor, there is no basis whatever on 
which a certificate conld, or sboald, have 
been given expressing the opinion that there 
were grounds on which the petition could 
properly be presented. This is a very serions 
matter, not only because those who so cer- 
tify are misusing their professional position, 
but because the doe course of criminal jus- 
tice is interfered with if the delay of appli- 
cation to the Board is interposed without 
any valid reason between the judgment of 
the Court in India and the due execution of 
the sentence which that Coart thinks it 
right to proQonnce. 

Their Lordships' attention is called to the 
fact that this is not the first time that a 
batch of petitions has been brought before 
the Board praying, on wholly inadequate 
gronnda. that appeals may be brought against 
death sentences for mnrder which have been 
duly confirmed by the High Court of Lahore. 
This has happened several times, e. g., in 
May last nine snob petitions came before the 
Board from Lahore, together with one from 
Oudh, one from the North West Frontier 
Province, and one from Sind. In these cases 
also the certificates as to reasonable cause 
of appeal, wlthont which no application was 
poMible, ware equally unwarranted. It is 
evident that there exists in parts of India, 
and especially in the Punjab, a serious error 
as to the strict and definite limits within 
which the Judicial Committee entertains 
appeals from a criminal sentence. Their 
Lordships must aasnme that these certifi- 
cates are given under a misunderstanding of 
the true position, as otherwise some of them 
could only be explained as proceeding from 
an utter disregard of the solemn and serious 
^ponsibilities of the counsel who certify. 
Their Lordships therefore desire to restate, 
m unrnistakable terms, the limits of the 
jMisdiotion exercised in criminal appeals by 
the Judicial Committee, and trust that this 
explanation wiU be carefuUy noted in the 
quarters where it seems to be needed and 
that the practice, of which their Lordships 
have to complain, will cease. 

The Judicial Committee is not a revising 
Court of criminal appeal r that is to say. it 
IS not prepared or required to re-try a cri- 
c«e, and does not concern itself with 
the weight of evidence, or the oonfiiob of 


evidence or with inferences drawn from 
evidence, or with questions as to corrobora. 
tion or contradiction of testimony, or as to 
whether there was sufficient evidence to 
satisfy the harden of proof. Neither is it 
concerned to review the exercise by the 
previous tribunal of its discretion as to per- 
mitting cross-examination as a hostile wit. 
ness or in awarding particular puaisbmeats. 
In some of the certificates of connsel which 
are before their Lordships in connexion 
with the present set of petitions the certifi. 
cate sets out particolar reasons why it is 
considered that there is a reasonable ground 
for appeal, and these reasons disclose that 
the certifying counsel has not appreciated, 
or allowed for, the fact that the Judicial 
Committee cannot be asked to review the 
facts of a criminal case, or set aside conclu- 
sions of fact at which the tribonal has 
arrived. In all snch cases an appeal on snob 
grounds is useless, and is indeed an abuse 
of the process of the Court. 


are considering whether they are justified 
in certifying that a petition of appeal in a 
criminal case might reasonably be presented, 
to give illustrations, by way of contrast, of 
what are the limited but very important 
grounds on which a petition in a criminal 
case may properly be presented. Broadly 
speaking, the Jodicial Committee will only 
interfere where there has been an infringe- 
ment of the essential principles of justice. 
An obvious example would a conviction 
following a trial, where it conld be seriously 
contended that there was a refusal to hear 
the case of the accused, or where the trial 
took place in his absence, or where he was 
not allowed to call relevant witnesses. Simi- 
larly, of conrse, if the tribunal was shown 
to have been corrupt, or not properly oonsti- 
toted, or incapable of understanding the pro- 
ceedings because of the language in which 
the proceedings were conducted. Another 
and obvious example would arise if the 
Court had no jurisdiction either to try the 
crime, or to pass the sentence. These limi. 
tetions upon the interference of the Judicial 
^mmittee with convictions arrived at by 
tribunals charged with criminal jurisdiction 
beyond the seas, have been again and again 
in the clearest terms at this 
Board. It is sufficient to quote Lord Watson’s 
words : 

The rule hM beau repeatedly laia down and has 

invariably followed, that Her Majesty wiU 

not review or Interfere with, the course of orini. 

nal proe^ingg, nnleas it is shown that, by a dia 
regard of the forme of legal ptooea, or by some 
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violation of the principles of natural justice, or 
otherwise, substantial or grave iujuBtice has been 
done, (1887) 12 A C 459,1 

or, as Lord Dunedin said, ‘‘There must be 
something so irregular, or so outrageons, as 
to shake the very basis of justice,*' 59 I A 
233.' Their Lordships have thought it right 
on this occasion to re-state these principles 
at some length in the hope that it will 
assist practitioners, who are asked to certify 
in support of a proposed petition, in deter, 
mining whether it is in accordance with 
their professional duty to do so. They trust 
that these observations will have a beneh- 
cent effect, If, indeed, after this explanation 
and warning petitions continne to reach the 
Board which never should have been car. 
tided, it will be necessary to call the atten* 
tioD of the suitable authorities in the area 
from which such petitions come to the con. 
tinned disregard of the rule by the certify, 
ing counsel concerned. Their Lordships 
must make it plain that no reSection is 
involved upon the conduct of counsel or 
solicitors representing these petitioners be. 
fore the Board today : they cannot properly 
be held responsible for improper certidcates 
signed by other counsel in India. Tbeir 
Lordships will therefore humbly advise His 
Majesty that all the petitions should be 
dismissed. 

e.s./b.k. Petitions dismissed. 

1. (1887) 12 A 0 459 : 56 L T 615 : 36 W R 61 : 
16 Cox 0 0 241. In re Dillet. 

2. (*32) 19 A I B 1932 P 0 234 : 140 I 0 290 : 34 
Cr L J 18: 13 Lah 479: 59 I A 233 (P G), Mohin. 
dar Singh v. Emperor. 
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30th July 1941 

Lords Chancellor, Thankerton, 
Russell op Killowen 
AND Romer 

Port Royal Pulp and Paper Co.^Ltd,^ 

Appellant 

V. 

Royal Bank of Canada — Respondent. 

Privy Council Appeal No. 75 of 1939. 

(a) Bank Act (Canada) (1934), S. 38 ^ Secu* 
rity must be given by owner. 

The security under 8. 88 must bo given by the 
owner : otherwise it is of no avail (on faots held 
assignor was not owner within the meaning of 
6. 68 and hence the security was invalid). 

[P 188 0 I] 

(b) Tort — Conversion ^ Delivery o! goods 
taken by person authorized to do so is not con* 
version of goods. 


The taking delivery of goods under a sale which 
was authorized by the secured creditor cannot be 
the foundation of a claim by that creditor for 
damages for conversion of his goods. [P 189 0 1] 

• (c) Vendor and purchaser -- Assignment of 
rights of vendor under contract of sale~ Vendor 
to incur expenses before production or delivery 
of goods under contract — Claim by assignee 
against purchaser for purchase price — Pur. 
chaser must be given credit for all payments 
which he has been compelled to provide to 
obtain delivery. 

Where there has been an assignment of the rights 
of a vendor under a contract for the sale of a com. 
modity, which can only be produced and delivered 
to the purchaser after expenses have been incurred 
by or on behalf of the vendor, in the shape of 
wages, stumpage payments, freight and so forth 
and the purchaser has been compelled to provide 
these essential payments in order to obtain delivery, 
credit must be given to the purchaser, against any 
claim to the purchase price by the assignee by way 
of security of the veodor'e rights, for all paymenta 
which were essential to the production of the 
subject. matter of the sale, and without which there 
would have been no sale completed, no purchase 
price payable, and consequently no subject-matter 
of the security. [P 189 0 1, 2] 

D. N. Priii and John BasscU^tot Appellant. 

Lawrence Jones A Co. »for Bospondent. 

Lord Russell of Killowen — lo this 
case the Supreme Court of Canada has re. 
versed the judgment of the Supreme Goert 
of New Brunswick Appeal Division and has 
restored the judgment of the trial Judge. 
The ^ofendant to the action has appealed 
to His- Majesty in Conncil. The relevant 
facts most first be stated, and they are so 
exceptional and pecnliar to this case that, 
as will appear, and as appears to tbeir Lord, 
ships, DO important point of law really 
arises for decision on this appeal. Four 
personages figure in the story which leads 
up to the institution of this litigation : (l) 
a limited company incorporated under the 
laws of New Brnnswick and called New 
Lepreau, Ltd., ( 2 ) an individual named 
Atkinson, (8) the appellant, a paper maun, 
factnring company incorporated under the 
laws of the Dominion of Canada (herein* 
after referred to as the company) and (4) 
the respondent, the Royal Bank of Canada 
(hereinafter referred to as the Bank). New 
Lepreau, Ltd., held licences to ont pulpwood 
within certain limits, viz., over an area of 
62 square miles of Crown lands on the New 
River Estate, County of Charlotte, in New 
Brunswick. Of its 489 issued shares Atkin- 
son originally held all except two shares; 
but at the times material to this litigation 
the company held 241 of those shares (as 
security from Atkinson), and as to the 247 
shares, the certificates had been endorsed 
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by AfckiDSOD in blank and were held as 
Becarity by the bank. 

In the spring of 1033 New Lepreau, Ltd., 
entered into a contract with the company for 
the sale of a quantity of pulpwood. No copy 
of this contract is in eyideace. bat its work* 
ing out resulted in a substantial 6am being 
due from New Lepreau Ltd., to the com* 
pany in respect of moneys advanced by the 
company to finance the operations by New 
Lepreaa Ltd., necessary under the contract. 
7he amount of this earn was subsequently 
ascertained to be $5,390.91. This contract 
will be referred to as the first contract. Oo 


the $lst of October 1983, New Lepreau. Ltd., 
entered into another contract (hereinafter 
referred to as the second contract) with the 
company, for the sale of 1000 to 4000 cords 
of pulpwood to be cut from the New Lepreau 
limits. The contract provided for payments 
to be made by the company in advance, and 
on account of price, at different stages of 
the operations. • Daring the pendency of 
that contract, and after advances under it 
to the extent of some $464.90 bad been made 
by the company to New Lepreau, Ltd,, 
Atkioson (who was already heavily indebt* 
ed to the bank) applied to the bank for 
further monetary assistance. The bank, as 
might be expected, required security ; bat 
the bank's rights and powers to take secu* 
rity are controlled by the Bank Act, 1934 , 
which re-enacted with certain ameodmeots 
(immaterial for the present purpose) Cap, 12 
of the R. s. 0. 1927. On 20th January 1934, 
Atkinson gave a notice of bis intention to 
give security to the bank, wbiob notice was 
registered on 22nd January 1934 . On 24 tb 
January 1994 . Atkinson signed an application 
under seal addressed to the bank, request* 
ing the bank to grant and continue for 12 
months from that date ‘a revolving line of 
cr^ifc for my polpwood business of $ 5000 '* 
and to make advances to him thereunder 
on the security of his pulpwood. On the 
same day he purported to give this seen, 
nty to the bank, in respect of the sum of 
JlOOO advanced to him by the bank. The 
document consists of a printed form in 
which printed words have been struck out, 
and blanks have been filled in, the olfci. 
mate outcome being & dooumeat under 
and signed by Atkinson which tuna 


In ooBddoration of an advance ol one thona 
dollar, made by the Royal Bank of oSada S 
nndaralgned for which the said bank hoMs 

4 SSI ?■ " “*“■ S54 1 ! 

wares and merchandise mentioned below are h 


by sssigoed to the said bank as security for the 
payment of the said bill some tee or renews 1 6 there* 
of or substitutions therefor and interest thereon. 
This security is given under the provisions of S. 68 
of the Bank Act and is subject to the provisions 
of the said Act. The said products of the forest 
the goods rvares and merchandise are now owned 
by the uodorsigoed and are now in the possession 
of Ewart 0. Atkinson and are free from any mort- 
gage lien or charge thereon (except previous assign- 
ments to the Bank) and are the following all the 
rough or draw shaved spruce and 6r pulpwood 
and are in the Lawrence flowage on New River 
stream in the county of Charlotte or elsewhere. 

On 1st March 1934. the company agreed 
at the request of Atkinson, that his name 
should be substituted for New Lepreau, Ltd., 
in the second contract. This was done ap- 
parently by taking tbe existing document, 
enclosing the words “New Lepreau, Ltd.,*’ 
in brackets, aud typing over them the 
words “E. 0, Atkinson.” Tbe result was 
that Atkinson became tbe seller “ within 
tbe meaning of the contract. No re-execu* 
tion of the document appears to have taken 
place, nor was any release or agreement for 
novation executed by New Lepreau, Ltd., 
but it was agreed between Atkinson and 
the company that the company should be 
entitled to charge against the second con- 
tract (i.e., in reduction of the price payable 
thereunder) tbe amounts over. advanced 
under tbe first contract, and tbe amounts 
already advanced to New Lepreau, Ltd., 
under tbe second contract, before the sub« 
etitutioQ of Atkineon. Snob an agreement 
would naturally be insisted upon by the 
company, so as to ensure that tbe right of 
deduction which they could have asaerted 
against New Lepreau, Ltd., was not taken 
away or impaired by the proposed substitu* 
tion of Atkinson. This agreement is here- 
inafter referred to as the deduction agree- 
ment. 

Having obtained tbe company’s consent 
to this aubstitutioD, Atkinson proceeded to 
use the contract as a means of affording 
farther Becuriby to tbe bank; and on lOth 
March 1994, he executed a dooament, by 
which he assigned to tbe bank all moneys, 
claims, rights and demands to which he 
was then or might thereafter be entitled bo 
under the second contract, as collateral 
purity for the fulfilment of all his obliga- 
tions, present and future, to tbe bank. The 
bank gave notice of this assignment to the 
company by letter dated I2th March 1984 , 
and the company in their reply dated leth 
March 1984, indicated that the amount of the 
advanw made during the winter amountw 
ing to f 484.90 and over, advances on the first 
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contract were chargeable against the second 
contract. The amount of the over-advances 
were then estimated to be about $4000 but 
were eventually ascertained to amount to a 
sum of $5,300.00. The bank attempted to 
challenge this claim of the company, but it 
is evident that they must take their assign* 
ment of Atkinson's rights under the second 
contract subject to the existing deduction 
agreement. 

On 26th April 1934, Atkinson (therein 
called the seller) entered into a further 
contract (hereinafter referred to as the third 
contract) with the company for the sale to 
the company of 10,000 cords of peeled spruce 
and fir pulpwood, "to be cut from lands 
owned or controlled by the seller and 
situated in Charlotte County N. B.” at a 
price of $7.25 per cord; and on 27th May 
1934, Atkinson assigned to the hank all 
moneys, claims, rights and demands to 
which he was then or might thereafter he 
entitled under the third contract, as colla. 
teral security for the fulfilment of all his 
obligations present or future to the bank. 
Notice of this assignment was given to the 
company on I7th July 1934. On I6th July 
1934, Atkinson signed a supplementary ap. 
plication under seal to the bank requesting 
the Bank to grant and continue for 12 
months from that date "a revolving line of 
credit for my pulpwood business of $10,000” 
and to make advances to him thereunder on 
the security of his pulpwood. On 12tb July 
1934, the amount then doe to the bank by 
Atkinson in respect of the revolving line of 
credit asked for on 24tb January 1934, was 
$5,000.00. From time to time sums bad been 
paid off and from time to time other sums 
(within the limit of $5,000.00) bad ]t>een 
advanced by the bank. On the occasion of 
each fresh advance the bank took from 
Atkinson a document purporting to be a 
security on pulpwood, in the form above 
set forth, and covering the total of the 
principal moneys then due from him. 

In response to bis request, on I6th July 
1934, the bank advanced further sums to 
Atkinson with the result that on 29th Janu* 
ary 1985, the amount doe to the bank from 
Atkinson was a principal sum of $ 8 , 000 . 00 . 
The same practice as before had been 
pursued since I2th July 1934, in regard to 
taking what purported to be securities on 
pulpwood, in the form above set forth, for 
the total amount from time to time doe, 
the only variation being that on and after 
11th September 1984, the description of the 
pulpwood included the wor^ "or sap* 


peeled.” From early in November 1934 
onwards, deliveries of pulpwood to the com- 
pany took place under the second and third 
contracts to the following extents, viz., 
707.17 cords under the second contract, and 
5,293.26 under the third contract, all cut 
within the limits of New Lepreau, Limited, 
with the immaterial exception of some 
which had been cut in trespass of the rights 
of a third party, who, however, has been 
settled with. No question arises in regard 
thereto. In order, however, to get these 
deliveries under the second and third con- 
tracts, the company had to disburse moneys 
in advance of purchase price, and further 
moneys to meet various expenses which bad 
of necessity to be incurred and discharged 
before any deliveries under the contracts 
could be made; but as regards payments 
made in advance of price all such payments 
made under a contract after notice of the 
assignment to the bank of the rights under 
that contract, were only made in such a 
way that the bank in fact received them. 
Atkinson's financial position was obviously 
an unsatisfactory one from the points of 
view both of the company and the bank. 
Attempts were made to adjust matters so 
that further financial assistance could be 
given in order to work out the pulpwood 
contracts. They came to nothing, and on 
22nd February 1936, the bank commenced 
the present litigation by issuing a writ 
against the company claiming by the amen- 
ded endorsement thereon the following 
relief : 

The plaintifi'd claim is for damages lor wroog- 
loll; depciving the plain (ifl of certain pulpwood 
of the plaintiS which the defendant converted to 
its own use. 

The plaintiff also claims against the defendant 
lor the purchase price ol certain goods and mer- 
chandise sold and delivered to the defendant under 
two certain contracts in writings one made be- 
tween New Lepreau, Limited, and the defendant, 
dated 31st October 1988, which with the consent 
of the defendant woe transferred by New Lepreau,. 
Limited, to one Ewart 0. Atkinson; the other 
dated 26tb April 1984, made between the said 
Ewart 0. Atkinson and the defendant, and both 
assigned by the said Ewart C. Atkinson to tho 
plaintiff before action brought. 

By tbeir ameoded statement of olaim the 
bank pleaded these obvioosly incondistenb 
and contradictory claims as alternative 
claims for (i) the porcbase price payable by 
the company under the second and third, 
contracts or (2) damages for conversion of 
the pulpwood delivered to the wmpany 
under those contracts, the latter claim being, 
made upon the footing that by virtue of 
the securities on pulpwood purported to b^ 
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given by Atkinson in tho forms hereinbefore 
mentioned I the pnlpwood so delivered to 
the company was the property of the bank. 
In respect of either claim the bank only 
soQght to recover a sum of $S,36C.66 beings 
it was alleged, the total amount and interest 
due by Atkinson to the bank for the ad* 
vances made to him. The company pleaded 
as regards the claim for damages for con* 
version that the bank's alleged securities 
on the pulpwood were invalid onder the 
Bank Act, and that the pulpwood delivered 
to the company under the second and third 
contracts was never at any time the pro* 
petty of the bank, nor was the bank at any 
time entitled to possession thereof. As re- 
gards the claim in respect of the purchase 
prices payable under the second and third 
contractSi the company pleaded that after 
crediting those purchase prices against the 
debit balance due on the first contract and 
against the moneys paid by the company in 
advance of the second and third contract 
prices and to meet the various espenses 
which bad of necessity to be incurred and 
discharged before any deliveries under those 
contracts could be made, there remained 
an adverse balance of $5iS.29 due from 
Atkinson to the company. Those being, as 
their Lordships conceive, the relevant ^cts 
of this case, it remains to be seen how the 
action was dealt with by the Courts in 
Canada. The action was tried by Barry C. X 
who gave judgment for tho bank for the 
$8,000 with interest. Their Lordships find 
themselves in some doubt as to whether tho 
Chief Jnstice acceded to the bank's claim 
for damages for conversion, or to the claim 
on contract. While he indicates views which 
as to some are relevant to one claim, and 
as to others are relevant to the other claim, 
his jodgment is contained in the following 
sentence : 

Under the facte, as disclosed by the ovidsnoe 
and according to the law ae I understand it. I 
naye h^ no difficulty whatever in arriving at the 
conclusion that the plalntifl is entitled to recover. 

Unfortunately, in the absence of any 
clearer indication of the evidence and the 
law wluoh the learned Chief Jnstice had in 
mind, it 18 diffiooit to say which of the 
bank s claims was succesaful. Clearly both 
caMot have succeeded; they are inconsistent 
Md mutuaUy destructive. On the whole, 
the many references in the judgment to the 
bank e Mourity on the pulpwood make their 
Lordships think that the bank was awarded 
damsg^ for conversion. An appeal from 
this judgment came before the Supreme 


Court of New Brunswick, Appeal Division, 
and was heard by Baiter C. J. and Grimmer 
and Bairwoatber JJ, The judgment of the 
Court was delivered by Baxter 0. J. They 
took the view that the bank's alleged secu- 
rities on the pulpwood ware invalid under 
the Bank Act, and that acGordingly the 
claim for damages for conversion must fail* 
As regards the claim ex contractu they 
were of opinion that the bank could not 
claim more than Atkinson would have been 
entitled to receive. They accepted the com- 
pany's claims for credit in respect of the 
moneys paid in advance of purchase price, 
and to meet the various expenses before 
mentioned. As regards the deduction agree- 
meut, while they were of opinion that it 
applied to the second contract, and bad been 
made before the assignment by Atkinson to 
the bank, they bold that no agreement to 
charge against the third contract had been 
proved. The result of this view was to 
establish a balance of $1^2.02 in Atkinson's 
favour on the second and third contracts* 
Ad order was accordingly made on llth 
June 1937, 

that tha judgmvDt In favoor of the plalntifi be 
reduced to the sum of one hundred and niset;^* 
two dollars and two cents ($193.02) with the costs 
of the action, and that the appellants have the 
costs of the appeal. 

The bank appealed to the Supreme Court 
of Canada. The appeal was argued on I7th 
and 18tb May 1936, and on 19th December 
1938, that Court (consisting of Cannon, 
Crocket, Davis, Kerwin and Hudson JJ.) 
allowed the appeal, set aside the order ap- 
pealed from and restored the judgment of 
Barry C. J. Crocket J. (with whom Cannon 
and Hudson JJ. concurred) was of opinion 
that the bank's claim to damages for con- 
version should succeed. As regards the 
ex contractu, he deals with it thus : 

^ Appeal Court Is right in its conclusion 
that the bank’s securities under 8. 88, Bank Act 
were invalid because Atkinson wos not the owner 
of the pulpwood within the meaning of that sec- 
lion, and the case is one which rests entirely so 
far M the bank is concerned, upon the assignments 
A * V • / 1 Atkinson’s rights under the two con- 
t^teof 81st October 1933 and 26th April 1934. 
the result at which It arrived might be difficnlt to 
impeach* 

Ho then states that iu his visw tho ap- 
peal turned 

wtirdy upon the question of the validity of the 
hank 6 a&aignznenta under 8. 88 In respect of the 

ril 1934, and their relation to other. ^ 

Their Lordahips are somewhat puzzled 
by this sentence, with its allusion to the 
Beoond and third contracts ; for s. 93 hu no 
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reference to securities such as the assign, 
ments of Atkinson’s rights thereunder. The 
sentence can, they think, only mean that 
the learned Judge is treating the securities 
purported to be given by Atkinson on pulp, 
wood as being (which they are not) assign- 
ments of pulpwood to be delivered to a 
purchaser under a contract epecided therein. 
If they were assignments in that form, the 
claim for damages for conversion would in- 
deed be a strange one. The learned Judge 
then proceeds to rely on what he terms 
“the reasons by which Barry C. J. so 
lucidly and logically supports his judg- 
ment." He gives no reasons of his own, but 
merely states : 

1 have no hesitation in holding for my pact 
that upon the undisputed facts as disclosed by the 
evideuce, Atkinson must be treated as the owner 
of the pulpwood when it was cut, within the 
meaning of 8. 68, Bank Act, and that bis assign, 
ments to the plaintiS bank were valid thereunder. 

Davis J. (with whom Hudson J. also 
agreed) thought that the bank was entitled 
to damages for conversion by the company 
of the pulpwood delivered under the second 
and third contracts. After a caustic, but 
justifiable, reference to the loose and uo. 
businesslike manner in which the transac. 
tioDS in question were carried on by the 
bank, the company and Atkinson, the learn, 
ed Judge stated that ; 

All that is plain in the evidence is that the tim. 
bee involved in this case was cut upon Crown land 
in respect of which Now l^preau. Ltd., held a 
licence to cut. 

He then states that no one appears to 
have paid the slightest attention to the 
rights of that company, which, for tbepnr- 
poses of the second and third contracts was 
obliterated from the picture. He accepts the 
view that Atkiuson agreed that the com. 
pany could charge up against him the loss 
on the first contract, though it is not clear 
whether be thinks that this agreement ap. 
plies to the third contract as well as the 
second contract. But on the question of 
conversion be holds that the security given 
by Atkinson to the bank on pulpwood was 
valid. His judgment on this point is con. 
tained in the following words: 

It seems quite plain to me that Atkinson had at 
all times a qualified ownership or interest in the 
wood, as soon as it was cut from the standing 
timber, sufficient to entitle the bank to take from 
him S. 68 security. 1 think the attack upon the 
bank’s security fails. 

Kerwin J. bad no hesitation in coming 
to the conclusion that the security under 
S. 86 must be given by the owner, and that 
otherwise it is of no avail ; but after stating 
that New Lepreau, Ltd., made no claim 


that it was owner, and that the company’s 
interest in the logs arose only by virtue of 
the second and third contracts, he con. 
tinned : “I think the proper inference from 

the evidence is that Atkinson was the owner 
and that he gave security to the bank under 
S. 86.” He then held that the bank had ac- 
quired all the right and title of the owner 
Atkinson, and that the company had con. 
verted the logs to its own use and was liable 
in damages for the value of the logs at the 
time and place of conversion. The damages, 
however, he assessed upon grounds im. 
material to consider, at a figure considerably 
lower than the bank’s claim. 

On appeal by special leave to His Majesty 
in Council by ther company the case was 
argued in careful detail before their [;ord. 
ships, with the result that in their Lord, 
ships’ opinion the appeal should be allowed 
and the order of the Appeal Division of the 
Supreme Court of New Brunswick should 
be restored. As stated earlier in this judg. 
ment the relevant facts are exceptional and 
peculiar to this case. They are of such a 
nature that a declaration of the invalidity 
of the bank's pulpwood securities, so far 
from being a decision of far-reaobing and 
evil consequences under the Bank Act, as 
was somewhat menacingly suggested by 
counsel for the bank, simply amounts to a 
decision that upon the facts of this case 
Atkinson was not an owner of the pulpwood 
here in question within the meaning of 
S. 88, Bank Act. The authorities cited in 
the course of the argument gave no real 
assistance to their Lordships. The mistaken 
foundation of the opposite view which ap. 
pears in the judgments in favour of the 
bank, is in part a failure to treat New 
Lepreau, Ltd., as an entity separate from 
the body of its sbare.bolders, andinpartfas 
a consequence thereof) a failure to appre* 
oiate the true position in law of Atkinson 
under the second and third contracts. 

Undoubtedly, as pointed out by Baxter 
C. J., Atkinson thought of and treated him. 
self and New Lepreau, Ltd., as one. “I am 
the New Lepreau, Ltd.," be says ; and so in 
bis opinion it makes no difference if the 
second and third contracts are in his name. 
He will still, nevertheless, be dealing with 
timber which is to be cut within the New 
Lepreau, Ltd., Umits, and which in law be- 
longs to the Crown, but which New Lepreau, 
Ltd., alone is licensed to cut, and which 
when out and stumpage paid will be that 
company’s property to deliver ^ to a par- 
chaser. There is no suggestion in the evi* 



mi 


KoTiA V. Nahas Privy Council 139 


daac9 that in dealing with timber to ba cut 
within the New Lepreau, Ltd., limits, he 
was setting up or attempting to set up a 
claim to deal with the timber adversely to 
New Lepreau, Ltd. There was never any 
surrender by New Lepreau, Ltd., of its 
rights, such as they were, in the timber 
within its limits ; nor was there, nor in the 
circumstances of this case could there have 
been, any taking of possession of the limits, 
or of the timber adversely to New Lepreau, 
Ltd. The licences to cut continued through, 
out to ba licences to New Lepreau, Ltd., 
only. The state of affairs so far as concerns 
the physical possession of the limits, and 
the persons engaged in the opecatious car. 
ried on within the limits, was just the same 
from March 1934, onwards, as it bad existed 
previously. The attitude of mind, "I am the 
New Lepreau, Ltd.,'* (shared as it seems 'to 
have been by the parties to thisaction) carries 
with it the implioation, “what I do, is done 
by New Lepreau, Ltd.,*’ just as much as the 
the implication, "what New Lepreau, Ltd., 
does, is done by me." Their Lordships find 
it impossible to bold that in this case any- 
thing happened to confer upon Atkinson, or 
that Atkinson bad any interest proprietary 
or possessory in the pulpwood which is 
alleged to have been converted by the com. 
pany. Whoever was the owner within the 
meaning of the Act, Atkinson certainly was 
not. In these circumstances the bank's al. 
leged security on pulpwood was invalid, and 
the claim to damages for conversion neces. 
sarily fails. 

Another answer to this claim (and this is 
upon the footing of the security being valid) 
is to be found in agreements entered into 
by Atkinson with the bank on 24th January 
1934 and 16th July 1934 when the bank 
granted the revolving lines of credit on the 
security of pulpwood. These agreements 
Deed not be referred to in detail; it is suffi. 
oient to say that under them Atkinson was 
, authorized to sell the pulpwood. It is diffl. 
cult to see how the taking delivery of goods 
under a sale which was authorized by the 
secured creditor, could be the foundation of 
a claim by that creditor for damages for 
conversion of his goods. As regards the al. 
ternative claim for the price of the pulp- 
wood sold and delivered under the second 
and third contracts, their Lordships agree 
with the views of the Appeal Division. The 
ibaak B security consists of an assignment of 
the rights of a vendor under a contract for 
® commodity, which can only be 
produced and delivered to the purohaaer 


after expenses have been incurred by or on 
behalf of the vendor, in the shape of wages, 
stuihpage payments, freight and so forth. 
The circumstances are such that in order to 
obtain delivery of what is agreed to be sold, 
the purchaser has been compelled to provide 
these essential payments. Then and only 
then can he obtain delivery; then and only 
then does he become liable for the purchase 
price or the balance thereof then due. In 
these circumstances it appears to their 
Lordships (quite apart from the doctrine of 
salvage advances) that credit must be given 
to the purchaser, against any claim to the 
purchase price by an assignee by way of 
security of the vendor’s rights, for all pay- 
meets which were essential to the produc. 
tion of the subject-matter of the sale, and 
without which there would have been no 
sale completed, no purchase price payable, 
and consequently no subject-matter of the 
security. 

Their Lordships also agree with the Ap. 
peal Division in bolding that the deduction 
agreement between Atkinson and the com* 
pany (made before the assignment of lOth 
March 1934 to the bank, and therefore bind* 
ing on the bank) was not proved to have 
been made in relation to the third contract. 
The result is that their Lordships are of 
opinion that this appeal should be allowed. 
The order of the Supreme Court of Canada 
should be discharged and the order of the 
Supreme Court of New Brnnswick, Appeal 
Division, restored. They will humbly advise 
His Majesty accordingly. The respondents 
will pay the appellant's costs here, and in 
the Supreme Court of Canada. 

K.S./R.K. Appeal allowed. 

SolicUore for Appallant — Frank Qahan. 

Solicitors for Respondont — 

Norton Rose, Greenwell d Co. 
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Lords Atkin, Russell op Killowbn. 
Bomer and Sir George Rankin and 
Lord Justice Clauson. 


Jaber Elias Kotia and another 

Appellants 

V. 

Eatr Bint J iryes Nahas — Bespondent. 

Privy CounoU Appeal No. 68 of 1989. 

Succession Act (1925), S. 5 _ Phrase reteri 
ring to national law of propositus — Meaning. 
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In the English Coarts phrases which refer to the 
national law of a propositus should prima facie be 
construed not as referring to the law which the 
Courts of that country would apply in the case of 
its own national domiciled in its own country in 
regard (where the situation of the property is tele- 
Tantj to property in its own country, but to the 
law which the Courts of that country would apply 
to the particular case of the propositus, hsTing re- 
gard to what in their View is his domicile (if 
they consider that U> be relevant) and having re- 
^rd to the situation of the propertv in question 
(if they consider that to be relevant) (1919) A C 
145 : (1930) 1 Ch 377 and (1930) 2 Ch 259, Rel. 
o«. [P 14S 0 1] 

D. y. Pritt and P/iineas Q uass —foi Appellants, 

C. T, Le Quesne and Gerald Gardiner — 

for Bespondent. 

Lord Justice Clauson — The two ap. 
pellanta iu this matter are the only bro- 
thers ot Ibrahim Elias Kotia, who died 
intestate and childless on 7th December 1937, 
a national of and domiciled and resident in 
the Lebanese State. The respondent is the 
widow of the deceased. The brothers claim 
that certain “molk” land (i.e., land posses- 
sed in foil ownership, see (l920) A C 743* at 
p. 746), of the deceased sitaate in Palestine 
OQght to be divided in the proportions of nine 
twenty-fourths to each brother and six 
twenty. fourths to the widow, i.e., in accor- 
dance with the Sharia Moslem law prevailing 
in the Lebanese State : the widow on the 
contrary claims that the land in question 
ought to be divided in the proportions of 
one.quarter to each brother and one. half to 
the widow, proportions adopted in case of 
intestacy by the Ottoman law, and accord- 
ing to the arguments of the widow, applic- 
able to the present case by virtue of the 
law of Palestice. 

The District Court of Jaffa on Sist July 
1938 ordered the issue of a certificate of suc- 
cession in relation to the property in ques- 
tion and the moveables of the deceased in 
Palestine in accordance with the contention 
of the brothers, thus giving one.quarter to 
the widow. Ou Slat October 193$, the Sup- 
reme Court of Palestine, on appeal from the 
District Court, directed the order of the 
District Court to be set aside and an order 
snbstituted ordering a certificate of succes- 
sion to issue giving (in accordance with the 
widow’s contention) a one-half share in the 
mulk land to the widow and a one- quarter 
share to each of the two brothers. Although 
the certificate issued under the order of the 
District Court extended to moveables in 
Palestine, no question was raised either in 


1- (1920) 1920 A 0 74S, Tsinkl v. King's Advocate. 


1. 1.B. 

the Appellate CJourt or before their Lord 
ships in regard to the deceased's moveablei 
m Palestine. Before their Lordships the 
argument was confined to the question of 
succession to the deceased's immovables in 
P^estine, and it is this question alone 
which their Lordships have considered. The 
following are the provisions of the law or 
Palestine which are relevant to the mat- 
ters in dispute : 

The Palestine Order in Council, 1922* 

AriicU 46. The jurisdiction of the Civil Courts 
shall be exercised in conformity with the Ottoman 
Law in force in Palestine on 1st November 1914, 
and such later Ottoman Laws as have been or may 
be declared to be in force by Public Notice, and 
such Orders in CouccU, Ordinances and Regula* 
tioos as are in force in Palestine at the date ^ the 
commencemeDt of this Order, or may hereafter be 
applied or enacted ; and subject thereto, and so far 
as the same shalJ not extend or apply, shall be 
exercised in confonnity with the substance of the 
common law, and the doctrines of equity iu force 
in England, and with the powers vested in and 
according to the procedure and practice observed 
by or before Courts of Justice and Justices of the 
Peace^ in England, according to their respective 
jurisdictions and authorities at that date, save in so 
far as the said powers, proc^ure and practice may 
have been or may hereafter be modified, amended 
or replaced by any other provisions. 

Provided always that the said common law and 
doctrines of equity shall be in force in Palestine so 
far only as the circumstances of Palestine and its 
inhabitants and the limits of His Majesty's jorisdic* 
tioD permit and snbject to such qualification as 
local circumstances render necessary. 

Article 52. Subject to the provisions of Arts, 64 to 
67 inclusive jor^lctioD in matters of personal 
status shall be exercised in accordance with the pro* 
visions of this Part by the Courts of the religious 
communities established and exercising jari«lic« 
tioo at the date of this Order. For the purpose of 
these provisions matters of personal status mean 
suite regarding marriage or divorce, alimony, main* 
tenance, guardianship, legitimation and ^option 
of minors, inhibition from dealing with property 
of persons who are legally incompetent, succes* 

9 ions, wills and legacies, and the administration of 
the property of absent persons. 

Article 58. The Civil Courta shall exerciee ju^ 
diction over foreigners, subject to the following 
provisions : 

Article 59. For ths purpose of this part cl the 
Order the expression ''foreigner*’ means any person 
who is a national or subject of a European or Ame* 
rican State or of Japan, but ehall not include ; (i) 
Native inhabitants of a territory protected by or 
administered under a Mandate granted to a Euro* 
peao State, (U) Ottoman sub^ts. (iii) Persons who 
have lost Ottoman nationality, and have not ac* 
quired any other natioDality, The terms "subject** 
or "national" shall include corpoatlons const!* 
tuted under the law of a foreign State, and religi- 
ous or charitable bodies or institutions wholly or 
mainly composed of the subjects or citbens of 
such a State. 

Article 64. (i) Matters of personal status afi^ 
ing foreigners other than Moslems shall be deelden 
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b; tlie Disttict CoucU, which Bhall apply the per* 
gooal law of the parties coDceraed in accordance 
with such regulations as may be made by the High 
Commissioner, provided always that the Courts 
shall have no jarisdictian to pronounce a decree of 
dissolution of marriage notil so ordinance is 
pa^ed conferring such Jurisdiction, (ii) The per* 
<oaal law shall be the law of the nationality of the 
foreigner concerned onless that taw imports the 
law of his domicile, in which case the latter shall 
be applied, (lii) The District Court, in trying mat* 
ters of personal status afiecting foreigners, shall be 
constJtnted by the British President sitting alone. 
Id trying matters of persona) etatus aflectlog 
foreigners other than British subjects, the Presi* 
dent may invite the Consul or a representative of 
the Consulate of the foreigner concerned to sit as 
an assessor for the purpose of advising upon tbo 
personal law concerned. In case of an appeal from 
a judgment in such a case tbo Consol or represen* 
tative of the Consulate of the foreigner concerned 
shall be entitled to sit a$ an assessor in the Court 
of Appeal. 

By the PaleatiDs (Anoendment) Order in 
Council, 1935, hbe following article was sub* 
stituted for &be original Art, 59 as from 1st 
April 1985. 

59, For the purposes of this part of tbo Order, 
the expression loreigner' means any person who is 
cot a Palestiniau citisen. 


Under powers contained in the Order ia 
Council the Succeasion Ordinance, 1923, was 
established on eth March 1923. The material 
provisions of that Ordinance as appearing in 
the current revised Ordinances are as fol- 
lows : 

Stelion 2. In this Ordinancs, lutless tho context 
otherwise reqoirae « 

•foreigner’ means any person who is a foreigner 
within the meaning of Article 59 of the Paleetlne 
Order in Ootmcll, 1922; 

‘immovable property* iocludes miri land and mulk 
land; 

‘mulk land’ inclndes all heritable land or ioteieatB 
therein, not being miri land; 

"the Ottoman law* means the provirional law lo- 
the succesdon to immovable propeity 
l^br-nl.Awal 1331, as set forth in 6A. 2 
to tble OrdinancOe 


Part it. Jubisdiction op Civil Coubi 

S.^ (1) Tho civil Courts shall have 
elusive jttriedictlon in all matters relating to 
saoceadon to. . * ovary Palesti^an citizen and i 
other person not being a foreigner; 

citizen or other person i 
» M«lom 0 

member of one of the leltgiona commonitlea. 

(2) They ehall^ have exoluaiye iurisdfcHon 

to the provinons o! B 21 
elvU Oourt ehaU dUtribnto snocerSSSS tml 
according to tho following mli : 

the «ii^ deceased was a member of one 

the 


(ii) Where the deceased was a PalestiniaD cltueo 
and was not a member of one of the religious com* 
munities, (he provisions of the Ottoman law shall 
apply, subject to any testamentary disposition 
made by the deceased. 

(iii) Where tho deceased was either a foreigner 
or, sot being a fereigoer, was neither a Palestinian 
citizen nor a member of one of the religiooe cozn- 
munittes, the following rules shall apply : (a) mulk 
land and moveables of tho deceased sh^l he distri* 
buted in accordance with the national law of the 
deceased; (c) whero the national law imports the 
law of the domicile or the religious law or the law 
of the situation of an immovable, the law so im* 
ported shall be applied : Provided that, if the 
national law Imports the law of the domicile and 
the latter provides no rules applicable to the per* 
son concerned, the law to be applied shall be the 
national law. 

Section 22. In the administration and distribu* 
tion of the estate of a deceased person who was a 
member of any of the religious communities and 
was not a foreigner, the civil Courts shall apply the 
following rules to regulate the dUtributlon of his 
mulk and moveable property : 

(d) in default of testamentary dispositions, or in 
so far as such dispositions do not extend, tbo pro* 
perty shall be dlstribnted in accordance with the 
provisions of the Ottoman law contained in Sch, 2 
to this Ordinance. 


wDodoid 1 to tb6 UrdiDODcn ooumeratos 
the recogoized religious commuoities, one 
of which is the Eastern (Orthodox) Com- 
munity. Schedule 2 seta out the Ottomau 
law relating to the inheritance of immov- 
able property. It is sufficient to state that 
the effect of it is that upon the succession 
to a childless male leaving a widow and two 
brothers the widow’s share is one-balf and 
each of the brothers take one-quartor. The 
deceased appears to have belonged to the 
Eastern Orthodox religion: but it was not 
shown that he belonged to the Eastern 
(Orthodox) CJommanity in Palestine. Indeed 
the appellants in their case submitted that 
he plainly did not. Their Lordships feel no 
doubt that the phrase “Eastern (Orthodox) 
Commuoity” appearing in Sch. i to the Sac- 
cession Ordinance, 1923, refers to the oom. 
munifey in Palestine adhering to the Eastern 
(Orthodox) Church and that a person domi- 
cil^ and resident outside Palestine does not 
lu description of a member of 

the Easton (Orthodox) Community as used 
m the Ordinance merely because he is in 

nu of the Eastern (Orthodox) 

Church. That this is tho correct view of the 
phrw 18 impUed in the language used by 
^td Tomlin m delivering their Lordships’ 
judgment in (1920.88) Palestine L R 83i* at 
page 848 on 9th O ctober 1933 , 

10 816: (1920.881 
^«aao L R 831, Abdullah Bey Ohedid v. Tsuon- 
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Before the District Court there was evi. 
dence as to the Lebanese law which, in the 
opinion of the appellate Court (from which 
their Lordships see no reason to differ) 
showed that in the ease of immovable pro. 
perty situated outside the Lebanon, the 
Lebanese Courts would apply the law of 
the country where the immovable property 
was situated, that is, in this case, the law of 
Palestine. In the District Court the learned 
Judge held that the law to be applied to the 
succession not only to the moveables but also 
to the immovables in question (viz., mnlk 
land situated in Palestine) was the national 
law of the deceased, i. e., the Lebanese law. 
He treated the evidence as establishing that 
the national law in Lebanon is Moslem 
Sharia law, and he accordingly ordered a 
certidcate of succession to issue giving six 
shares to the widow and nine shares to each 
of the brothers. In arriving at this decision 
the learned Jndge appears (as pointed out 
by the Court of Appeal) to have ignored the 
evidence. It was argued at one time before 
their Lordships by counsel for the appellants 
that they ought to have a further opportu- 
nity of questioning this evidence: but it does 
not appear that any application for leave to 
tender further evidence was made either to 
the District Judge or to the appellate Court: 
and their Lordships must accordingly deal 
with the evidence as it stands. 

Before the appellate Court and again 
before their Lordships, it was argued that, 
for the purposes of the application of the 
Succession Ordinance, the deceased must 
not be treated as a foreigner. It was sug- 
gested that be was excluded from the ded- 
nition of foreigner in Art. 69 of the Order in 
Council of 1922 since be was, it was said, a 
native inhabitant of a territory (scil. the 
Lebanon) administered under a mandate 
granted to a European State. Whether or 
not this might have been so bad the Order 
in Council remained in its original form, 
their Lordships see no reason to differ from 
the view of the appellate Court that since 
the amending Order in Council of 1985 came 
into force the term "foreigner" in the Suc- 
cession Ordinance, 1929, must be read with 
reference to the new Art. 59 substituted for 
the former Art. 59 by the amending Order 
in Council. This question is, however, of no 
importance in view of the fact that the de- 
ceased was not, and was not suggested by 
either side to be, a Palestinian citizen. The 
effect of 8. 4 (iii) of the Ordinance is that 
where (as in the present case) the deceased 
was neither a Palestinian citizen nor a mem- 


ber of one of the religious communities his 
mulk land, whether he be a foreigner or not, 
is to be distributed in accordance with the 
national law of the deceased, and where the 
national law imports the law of the domicile 
or the law of the situation of the land the 
law so imported is to be applied. On the 
evidence the appellate Court in their Lord- 
ships’ opinion rightly held that the national 
law of the deceased (i.e., the Lebanese law) 
imported the law of the situation of the 
land. The appellate Court stated the result 
to be that the law applicable is the law of 
Palestine and added that in accordance with 
that law it is not disputed that the widow 
is entitled to a half share. 

Their Lordships agree in the conclusion 
thus reached by the appellate Court ; but, 
in view of the fact that counsel for the ap. 
pellants in fact disputed before their Lord- 
ships that, in this particular case, the law 
of Palestine was the Ottoman law, which 
admittedly would give the widow a half 
share, it is desirable to explore the matter 
somewhat further. It was argued, and it is 
true, that the law of intestate succession to 
mulk land in Palestine is not uniform. The 
distribution is governed, in the case of mulk 
land owned by a Palestinian citizen who was 
not a member of one of the religious com- 
munities speciffed in the Ordinance, by 
Ottoman law by virtue of Sec. 4 (ii) of the 
Ordinance. It is governed in the case of 
mulk land owned by a member of one of 
the religious communities, who was not a 
foreigner, by Ottoman law by virtue of Sec. 
11 (d) of the Ordinance. It is governed in the 
case of mulk land owned by a deceased per- 
son who neither is a Palestinian citizen nor 
a member of one of the communities by the 
national law of the deceased. It was then 
argued that the only reasonable construc- 
tion to be placed upon the phrase "the 
national law of the deceased” in S. 4 (iii) (a) 
of the Ordinance is "the law which the 
Courts of the nationality of the deceased 
would apply to the intestate succession to 
land of their own nationals in their own 
country," scil., in the present case the Sha- 
ria law which would give the widow only 
a quarter share: and that unless this con- 
struction is placed upon the Ordinance, 
there results a "oirculus inextricabilis," the 
Lebanese law referring the matter back to 
the local law, the local law referring the 
matter back to the law of nationality, and 
SO OD ad infiDitam. 

Their Lordehips would heaitat6 loug be- 
fore conetruing the words *‘fehe national law 
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of tbe deceased** as meaDing ^'the ^bich 
6he Courts of the natioDality of tbe deceased 
would apply to the ioteatate succession to 
land belonging to their own nationals sitnate 
in their own country.*' Such a conetroctioo 
would construe the Ordinance as deliberately 
cutting across tbe principle recognized by 
Scrutton L. J., in (1018) L R P 80^ at p. 100, 
(a dissenting judgment which was however 
approved by tbe House of Lords upon ap* 
peal in tbe same case, (1919) A c 145^ at page 
151) by Luxmoore J., (1930) 1 Ch 377® and 
by Mangham J., (1930) 2 Cb 259,® which 
their Lordships venture to state as follows: 
That in tbe English Courts phrases which 
refer to tbe national law of a propositus are 
prima facie to be conetroed not as referring 
to tbe law which the Courts of that coun* 
try would apply in the case of its own 
national domiciled io its own country in 
regard (where the situation of tbe property 
ie relevant) to property in its own country, 
but to tbe law which tbe Courts of that 
country would apply to the particular case 
of the propositus, having regard to what io 
their view is bis domicile (if they consider 
that to be relevant) and having regard to 
the situation of the property in question (if 
they consider that to be relevant). Their 
Lordships accordingly approach the ques- 
tion of the construction of S. 4 of the Ordi- 
nance on the footing that this view of the 
prima facie meaning of tbe phrase ‘'the 
national law of the deceased*' is (as in their 
Lordships' opinion it is) the correct one. 
On examining the whole of the section their 
A . A % 80 far from finding grounds for 

modifying their prima facie view, find con- 
firmation of it io tbe wording of ol. (c) of 
the aeotion which clearly contemplates that 
the national law to which reference is made 
may import the law of the domicile or the 
law of situation of an immovable. If tbe 
phrase "the national law of the deceased" 
18 to be construed (contrary to their Lord, 
ships view) to mean “the law which tbe 
Uiurbs of the deceased’s nation would apply 
in the case of its own national domiciled in 
Its own country in relation to land in its 
own country” it i, oot easy to account for 
the reference to tbe possible importation of 


L R P 89 : 87 L J P 78, C«dagli 

88 L J P 49 ; 120 L 1 
52 .^68 8 J 89 : 36 T L R 30. Oasdagll v. Cas. 


the law of the domicile or tbe law of tbe 
situation of an immovable. 

As regards the suggestion made by conn, 
sel for the appellants that it was an objec- 
tion to the construction of the section which 
their Lordships prefer that it would result 
in a “circulus ioestricabilis" their Lordships 
feel no difficulty. It must be borne in mind 
that the primary question for their Lord- 
ships is, what is the law of Palestine as to 
the devolution on the death of tbe deceased 
intestate of this particular piece of land: to 
this, as their Lordships have pointed out 
above, tbe answer is that tbe enacted law 
of Palestine provides, on its true construe, 
tion, that tbe devolution of this particular 
piece of land, in the circumstances stated, 
is to be such as the Courts of tbe nationa- 
lity of the deceased (viz., tbe Lebanese 
Courts) would determine it to be if this 
question were before them. (It may be ob- 
served that in the present case there is no 
question of the presence in the Lebanese 
law of any provision of a character which the 
Palestinian Court might properly consider 
itself precluded from applying. Examples of 
such possible provisions are given by Man. 
gham J., (1930) 2 Ch 275,^ but need not be 
considered for the purposes of the present 
case.) Tbe second question is one of fact, 
namely what would tbe Lebanese Courts 
determine to be the devolution of this par- 
ticular piece of land in the circumstances 
stated ? Tbe evidence shows that the Le. 
banese Court would determine that the 
Palestine law, being the law of the situation 
governs the matter. In other words, tbe law 
of Palestine, as applied to this particular 
case, is found to be that although the de- 
ceased is a national of tbe Lebanese State 
there is nothing in tbe law of the Lebanese 
State to interfere with the application to 
the case of the law of Palestine, being the 
law of the situation of the property in 
question. The Palestine Court must (in 
accordance with the views expressed by 
Scrutton L.J.. in (1918) LRP89*) betaken 
to accept the renvoi and applies its own 
law, as applicable to the case of a Polesti 
man citizen, which, whether the case faUs 
within sub-s. (i) or sub-s. (ii) of S. 4 of the 
Suction Ordinance 1923 (and it must fall 
within one or the other) provides for the 

application of the provisions of the Ottoman 
law. 

One further point remains. It was urged 
by counsel for the appellants that there 

7. (1980) 2 Oh 276, In re Askew. ^ — 
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cannot be said to be any law of the sitna. 
tion of the property. It was said that the 
Succession Ordinance, I!)23, provides snch a 
law for mulk land belonging to a member 
of one of the specified religions communi. 
ties, and for like land belonging to a 
Palestinian citizen : but that as regards 
land belonging to anyone else, whether a 
foreigner, or, not being a foreigner, a person 
was neither a Palestinian citizen nor a 
member of one of the specified religions 
communities there is only the law enacted 
by S. 4 (iii) and that the words "the law of 
the situatioQ"of an immovable,as used in that 
sub-section cannot be construed as repeating 
the section over again, but must refer either 
to something else or to something which 
does not exist. In view of the opinion ex- 
pressed above it follows that the alleged 
gap does not exist; but in any event, it 


appears to their Lordships, as at present 
advised, but without deciding the point, 
that any such gap as is alleged would be 
filled by the operation of S. 46 of the Pales- 
tine Order in ^oncil, 1922. 

In the result, their Lordships are of opi- 
nion that the decision under appeal cor- 
rectly ordered a certificate of succession to 
be issned giving to the widow of the de- 
ceased 12 shares out of 24 in the mulk pro- 
perty in Jaffa. Tbeir Lordships will humbly 
advise His Majesty that the appeal be dis- 
missed. The appellants will be ordered to 
pay the respondent's costs of the appeal. 

6.N./B.E. Appeal dismissed. 

Solicitors for Appellants — T. L. TFifton & Co. 

Solicitors for Bespondent — 

Wylie Patterson & Eerring. 
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S. 7 — ConstractioD — Hindu joint 

family — Oat of sum actually advanced only 
smaller earn found for family necessity and 
therefore legally recoverable — Interest 
under S. 7 should not exceed amount actu- 
ally advanced and not amonnt found legally 
recoverable 5/ 


Ciyil Prooedore Code (5 of 1908), S. 151 
and 0, 41, R. 20 — B, 20 ie not exhanstive 
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Application must be deemed to be pending 
even after grant of certi6cate under 8. 205, 
Government of India Act— But. after admie. 
aion of appeal by High Court, matter becomes 
0 |Mn to Federal Court — Declaration by 
High Court that appeal is admitted is not 
mere ministerial or administrative act but 
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Dissenting,^ 

. r.?)— Appellant wish, 
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and Varadachariar J.-, Sulaiman J., 
contra^ 47^ 

Practice — Federal Court — Advocate- 
General intervening is not entitled to costs 

47i 

Appeal — Powers of appellate Court — 
Subsequent events — Appeal is by way of 
rehearing — Appellate Court can consider 
even facts and events coming into existence 
after decree appealed against 5h 


CASE REVERSED 


IN 

(28) A. I. R. 1941 FEDERAL CODRT 

Mig. f - AMal Maghn^an, Eegeraed b (28) A I R 1941 F C 16.. 

A L J 274=1940 A W R H C 208= 

(1940) 3 P L J H C 83={27) AIR 
1940 All 272=188 I 0 686 (F B) 



m 

M 

H 

M 

H 

M 

H 

M 

H 

M 

H 

M 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

M 

H 

14 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

M 

H 

14 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

14 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

14 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

14 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

*• 

M 

H 

14 

H 

*• 

M 

H 

*• 

M 


*• 


the 


ALL INDIA REPORTER 

1941 

Federal Court of India 


^ ^ A. I. B. 1941 Federal Goart 1 

(From Patna) 

14th October 1940 
Gwyeb C. J., Sdlaiman and 
Varadachaeiab JJ. 

Baja Prithwi Chand Lai Choudhury 

— Applicsant 

y. 

Suhhraj Bai and others — Respondents. 

and 

Subhanand Chotvdhary and another ^ 

Appellants 

V, 

Apurba Krishna Mitra and another — 

Respondents. 

Reyiew Applns. in Case Nos. 15 and 18 
« 1939, from judgments of Federal Court 
Be^rted in A I B 1940 FGSSandAI B 
1940 F 0 7, respectively. 

*• Federal Court—Pradiee—Iteview ~~ Princi. 
ffc powers of review are nmilar to 

0 / Prtvy Council and Souse of Lords — 
No rehearing can be allowed on merits - Excep. 

Ihe Pedoral Court wiU not ait as a Court of 

ttSS? decWoas, nor will it entertain 

appUeationi to review on the ground only thJtouo 

^ ® ““ “OQoelves hinioll to be 

1941 FO/ld 


Z'i'J'?-'’" Tt»n.U. which so.=m 

UouM of Lords ID mattors of review govern the 
J’eflerol Court as well in Ldia! 

Court can be 

bcMd and an order once made is final and can 
not altered. Nevertheless, in oxceptioSal £. 
umsUncK, an application for revie^w can L 
^tertained. The Federal Court will exotciM S 

tek« whiTT rectifying mis. 

^ crept in by misprision in embo. 

introduced 

through inadvertence in the detaUs of judgments It 
«n also supply manifest defects in order^o“nab!o 

tor i^.cnicrc^. or add expUaatory mat. 

tor, or teconoile inconsistencies. The indulgence bv 

I? " rr " owinf^the 

Li ”i irremediable fnjustica 

being done by a Court of last resort as where bv 
Mm^ccidont. without any blame, the party has 
not bean heard and an order has been inadvertonUy 
made as if the party had been hoard. Bnt in no 
^however can a re-bearing be allowed upon the 
mwu or even on the ground that new mattor has 

P^duced at 


Case Noe IS 


Cose Noa IS ^ 


Appellaat by Rajoehwatl Pershad 
and Ge Sabai. 

Baspondoat ex par/s. 

Appellant in person. 

Itepondent ex parte^ 


« 


2 Federal Coart Raja Prithwi Cha>^d v. Sukhraj Rai 


A.I.B. 


Judgment. — These are two ex parte 
applications for a review of judgments deli- 
vered by this Court on 18 th March last. They 
are the first applications of the kind which 
have come before us, and it is desirable that 
we should state the principles which the 
Court will take for its guidance in deciding 
ithem. This Court will not sit as a Court of 
appeal from its own decisions, nor will it 
entertain applications to review on the 
ground only that one of the parties in the 
case conceives himself to be aggrieved by the 
decision. It would in our opinion be into* 
lerable and most prejudicial to the public 
interest if cases once decided by the Court 
could be re-opened and re-beard : 

There is a salutary maxim which ought to be 
observed by all Courts of last resort — interest 
rcipublicae ut sit finis Its strict observaoce 

may occasionally entail hardship upon individnal 
litigants, but the mischief arising from that source 
must be small in comparison with the great mis* 
chief which would necessarily result from doubt 
being thrown upon the finality of the decisions of 
such a tribunal astbis; (1866) 11 A C6601 atp. G64. 

This Court is not, it is true, a Court of 
last resort in the sense in which the Judicial 
Committee or the House of Lords may be 
so described in the United Kingdom; but 
it is the highest tribunal sitting in this 
country and no appeal lies without leave 
from any decision given by it in the exer. 
cise of its appellate jurisdiction. The High 
Courts in British India have been given a 
limited power to review their judgments 
by S. 114 and 0. 47, Sch- Civil P. C. 
This Court has power under S. 214 (l), 
Constitution Act to make rules of Court 
for regulating generally the practice and 
procedure of the Court; but it has made 
no rules for regulating applications for a 
review of its judgments, and in these cir* 
cumstances it is unnecessary to consider 
whether its rule-making power is wide 
enough to enable it to assume a general 
jurisdiction for that purpose, in the absence 
of express statutory provisions such as are 
to be found in s. 114 of the Code. If at the 
present moment it has power to review its 
own judgments, that power should not, in 
our opinion, be regarded as more extensive 
than the power exercised for the same pur. 
pose by the Judicial Committee and should 
be subject to similar restrictions; and we 
conceive that the rules which govern the 
practice of the Judicial Committee and of 

I. fl886) 11 A 0 660 : 10 Mad 79 : 18 I A 166 : 4 

BiV 766 (P C), Venkata Narasimha Appa Row v. 

Ccort of Wards. 


the House of Lords in these matters may 
rightly be taken as a guide to the practice 
of this Court also. The practice in England 
is well settled and of long standing. In (i836) 
1 Moo P C 117,^ Lord Brougham delivering 
the judgment of the Judicial Committee 
said : 


is unquestionably the strict rule, and ought 
to be distioctly understood as such, that no cause 
in this Court can be re- heard, and that an order 
once made, that is a report submitted to Eb 
Majesty and adopted, by being made an order in 
Council, is final and cannot be altered. The same 
the case of the judgments of the House of Lords, 
that Is, of the Court of Parliament, or of the King 
in Parliament as it is sometimes expressed, the 
only other supreme tribunal in this country. What- 
ever therefore has been really determined in these 
Courts must stand, there being no power of re- 
heating for the purpose of changing the judgment 
pronounced ; nevertheless, if by misprision in em- 
bodying the judgments, errors have been introduced, 
these Courts possess, by Common law, the same 
power which the Courts of record and statute have 
of rectifying tho mistakes which have crept in . • . 
The House of Lords exercises a similar power of 
rectifying mistakes made in drawing up its own 
judgments, and this Court must possess the same 
authority. The Lords have however gone a s(ep 
further, and have corrected mistakes introduced 
through inadvertence in the details of judgments ; 
or have supplied manifest defects in order to enable 
the decrees to be enforced, or have added explana- 
tory matter, or have toconeiled inconsistencies. But 
with the exception of one or two cases in 1669, of 
doubtful anthority, here, and another in Parliament 
of still less weight in 1642 (which was an appeal 
from the Privy Council to Parliament, and at a 
time when the Government was in an unsettled 
state), no instance, it is believed, can be produced of 
a re-hcaring upon the whole cause, and an entire 
alteration of the judgment once pronounced. 

And, after giving instances in which the 
power of rectifying mistakes and errors had 
been exercised, he continued ; 

It is impossible to doubt that the indulgence 
extended in such cases is mainly owing to the 
natural desire prevailing to prevent Irremediable 
injustice being done by a Court of last resort, 
where by some accident, without any blame, the 
party has not been heard and an order has been 
inadvertently made as if the party had been heard. 


n (1871) L R 9 P 0 664,^ the respondent 
1 petitioned for a re-hearing on the 
and that the appeal had been heard ex 
te because of his want of means to bnef 
nsel and his own inability to argue the 
5 , and also because the judgment of the 
licial Committee in the appeal was at 

flQA\ 1 Mftft P C 117 : 2 M I A 181 : 1 Sar 176 
5) Bajunder Narain Baev.BijaiGovind Singh. 
871) L R 8 P 0 664, Hebbert v. Purchas. 



1941 


Eaja Prithwi Chand y- Sukhraj Rai Federal Goart 3 


vaiiaDce with former decisions of the Com* 
mittee; but the Lord Cbancellor (Lord 
Hatberley)i deliveriDg the judgment of the 
Committee, said : 

Having carefully weighed the arguments, and 
considering the great public mischief which would 
arise on any doubt being thrown on the duality of 
the decisions of the Judicial Committee, their 
Lordships are of opinion that expediency requires 
that the prayer of the petitions should not be 
acceded to, and that they should be refused with 
costs. 


The general principle remains as it tvas 
enunciated a century igo. It is recognized 
by the Judicial Committee that in certain 
esceptional circumstances an application for 
a re-beariog may be entertained, but the 
cases in -which this will be done have not 
been substantially enlarged since they were 
explained by Lord Brougham in the passage 
already cited, though Lord Watson, deliver, 
ing the judgment of the Judicial Committee 
in 14 Mad 439* included cases where some 
misprision bad occurred, 
as for instance, the terms of the decree adjudicat- 
ing something which had not been in the view of 
their Lordships’ board, or which they had not had 
the means of deciding, or where the decree did not 
carry out the terms of the judgment. 

In no case however has any re-hearing 
been allowed upon the merits or even on 
the ground that new matter has been dis- 
covered, which, if it bad been produced at 
the bearing of the appeal, might materially 
have affected the judgment of the Commit, 
tee: (1886) ii a C 660.^ We turn now to the 
facts of the two cases which are before os. 
In theffrst case counsel for the appellant 
informed ns at the original hearing that the 
only point which he desired to argue was 
the application of a certain section in an 
Act of the Bihar Legislature. This point 
h^ not been raised at any previous stage of 
the litigation and the particular section was 
not even mentioned in the petition ofap. 
I»al. We saw no reason in these circum- 
stands for giving leave to amend the 
petition, and the appeal was accordingly 
dismissed vnth costs. The application for 

7®® subsequently filed aUeged 
that the appellant was prejudiced on ao- 
Munt of the laches of the respondents in 
appeanng and. filing a statement of their 

S “L fL if ap- 

peal. At the hearing of the application 


Court OD the applicatioD for a certificate 
under S. 205, Coostitation Act, was not pro* 
duced before this Court when the appeal 
was beard. We have now seen the jadg* 
ment of the High Court, the existence and 
indeed the terms of which must have been 
known to the parties or their advisers when 
the appeal was heard, and tbereis nothing in 
it which could be of the slightest assistance 
to the applicant. As to the 'alleged laches of 
the respondents, an appellant must succeed 
by the merits of his own case and not by 
the laches of his opponents; and it is hard 
to see how the present applicant could have 
been prejudiced, since his appeal was dis- 
missed without the respondents being called 
upon to argue the merits of the case. The 
applicant is in effect inviting this Court to 
re*hear his appeal upon the merits, because 
he thinks that the Court was in error in 
dismissing it. There is in onr opinion no 
iustificatioD for the application and it should 
never have been filed. 


in tne second case the applicant appeared 
in person and snbmitted a written argu- 
ment. He had been in the main successful 
on those points which were argued on the 
appe^, but be appears to be of opinion that 
the interest which he was ordered to pay 
on the reduced amount of his debt should 
have been fixed at a lower rate. He com- 
plained also of the conduct of his Agent in 
not commumcating with him early enough 
with regard to the date when the appeal 
was to be heard and in applying to the 
Court too late for an adjournment. Thera 
may be some substance in bis complaint 
against the Agent, but it ie not a matter 
with which this Court can deal on the pre- 
sent application. He desired to take points 
which -wre not argued by his counsel at all 
in the High Court or this Court ; and he 
also alleged that his counsel was not pro- 
^rly instructed and so could not present 
hi9 case fully at the hearing before us. If 
coui^l had felt that he could not do justice 
to his obent s ^se without a further study 
of his instmctions. he would doubtless have 
asked for the indulgence of the Court : but 
no Buoh request was made, aud it is a mat- 
ter for wunsels discretion how a. case is 
presented to the tribunal ond which points 
are press^ or abandoned. This applicant 
^ is askingustore-hear the whoirappeal 
upon the merits. 

The ^wer which we are invited to exer 
«se in these two cases is one to be exercised 
with extreme caution and only iu very ex 
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cepfcional cases : and applications for its 
exercise xvill not be encouraged by this 
Court. Neither applicant has brought him- 
self, even remotely, within any of the excep- 
tions to tlie general rule. Both applications 
are dismissed ; and we think it right to say 


that future applications of the kind will 
run the risk of receiving more summary 
treatment. 

G.N./r.k. Applications dismissed. 
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(From : Patna) 

Gwyeb C. J., Sulaimax and 
Vahadaciuriab JJ. 

Lachmcskwar Prasad Shukul a7id otJi^rs 

— Appellants 

V. 

Kc$hvar Lal Ckaudhuri and others — 

Respondents. 

Case No. 3 of 1940, Decided on 6th 
December 1940. 

(a} Civil P, C, (290S), 0, 45, P. 8-^Application 
to Hioh Court for leave to appeal to Federal Court 
— must be deemed to be pending even 

<^fter grant of cerli/ieale under 5. SOS, Gorern- 
ment of India Act ~ But after of rtp- 

peal by High Court matUr becomes open (o Federal 
Court — pechration by High Court that appeal is 
adniitlfd is not mere tninislerial or administralive 
act bui tfj final judicial act ^ So long as 0. 4), 
R. 8 remains applicable^ appellant cannot conic to 
without admission of kis appeal bfi 
Court^Though Federal Court under 0. 37, 
R. 2, Federal Court Rules, can direct nialUrs of 
‘iwaclice and procedure as it thinks fit but such 
directions ecHnoi supersede 0. 45, Civil P.C so 
os to obi^le nccessitjj of High Court directing ip. 
peal to be admitted. ^ ^ 

Vfooeodinge must be deemed to be pendiog in 
the High Court so ioog as there is a mere applEca. 
tion for to appeal, 07eQ though the certificate 
^uired by S. 205, Government of India Act, has 
been granW. But as aoon as the required amounts 
Lave been dewslted to the satisfaction of the High 

admitt^ the matterbecomasopon tothcFedml 

admission the appeal passes out 
of the absolute wntrol of the High Court. The do- 
daratjon that the appeal ie admitted is not a mew 
ministerial or administrative act but must be re- 

garded aa the final judicial act of the High Court. 

renfainsapplii! 

ab e an appoUantcanaot come to the Federal Court 

w thout his appal having been admitted by tho 

undoubtedly has 
lujl power to excuse complieoce with snr if jk* 
Ot Ih, F.a.„, cj,t. ..d „„ “i" 

U procedure as 

snail coDsider just and expedient it » a» 

CoultU^b^!^^ r J’oii-ers 0 / oppeliod 

/warinyJJSSi « fcptt>ap of «. 

law^S lX“ fain V”**! Vlocoi^T^} 

thercf;r?irm?nldlng1he“S to' ^ 
have come into eifatenw 

^Ince the decision in loglalafeive ohanges 


powers are not confined only to see whether the 
lower Coort's decision was correct according to the 
law as it stood at the time when its decision was 
given : English, American and Indian case law 
dixussed. CP 12 C 2 ; P 13 C 2 ; P 14 0 1) 

(c) Bihar Moneylenders Act (7 of 2939), S. 7 

— Contention before High Court based on S, 22 
Bihar Moneylenders Act (3 of 2938) — High 
Court declaring aforesaid section to bo ultra vires 

— During pendency of appeal to Federal Court 

Act 3 of 2933 repealed and re.enacted ns Act 7 of 
1939 Federal Court held entitled to take into 
account S. 7 of new Act which replaced S, J2 of 
old Act. *' 

One of the contentions raised before tho High 
Court was based on S. 11 , Bihar Money-lenders 
Act, 8 of 1938. The High Court declared ‘aforesaid 
g. 11 to be ultra vires.* During the pendency of the 
api^l to the Federal Court, the Bihar Money- 
lenders Act, 3 of 1938, was repealed and re-enacted 
as Act 7 of 1930. On the basis of the words *Ko 

^ decree, etc.,* in 8. 7 of Act 7 
of 1939 which replaced S. 11 of the old Act it 
was contended that the decision affected the powers 
of a Court and therefore the Federal Court was not 
bouud to consider its effect : 

Held thetas the Federal Court was not In fact to 
p^any decree but had to declare the judgment 
which should substituted for the previous judg- 
meut of the High Court it was entitled to take into 
account the provisions of 8. 7 and declare what the 
new judgment of the High Court should bo in 
accordance with Act 7 of 1939, (P 9 G 2] 

<0 take grounds 

m app«df otjur (kan eonstiiiUionalone—Cerlifi. 

cate Mider S. 205 (1) fa not «M^cfa»if— Fe must 

CiSl 0- rfJ. 3, 

RnJes 1 to 14 of 0. 45. Civil P C .v-i 

okh “ grounds 

other thao the couititutional one. he must® 

the grounds of appeal aod pray for the «rtificJte 

either that as regards the amount or value and 

Swrp ‘ c T ‘^’® o7s! HO 

appeal to His Maies^y'in’?^>"„^cn/'1n 

lant must zn addition obtain the further cartltWik 
t^uirod by 0. 45. R. 3. Civil P. 0. It fouSwa 
fan appellant wishes to take such other 
In the appeal, he can raise them under 6 ^ I 2 l 

|K?SLSHi;§il 

=fS=i5£,?=H 

(») Otwemment of India Act fiassi o 
appeal to Federal Court frm 
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cre£ — Mutter appealed against bccatnes judice 
again — Federal Court has 0 / tckole case 

eicepi for certain purposes. 

OncB the decree of the High Court has been ap. 
pealed agaiost, the matter becomes sub jadice 
again and thereafter the Federal Court has seisin 
of the whole case, though for certaiu purposes, e. g., 
eseoution, the decree is regarded as dual and the 
Courts below retain jurisdiction. (P 13 C 1] 

(/) Bihar Moneylenders Act (7 of 2939)^ S. 7 
^ Construction — Joint family — Out of 

sum actiuilly advanced only smaller sum found 
for family necessity and therefore legally recover^ 
able — Interest under S. 7 should not exceed 
(zmounf actually advanced and not amount found 
legally recoverable, 

Uoder S. 7, the limitation on the amount of 
interest can only be imposed in termsol the section 
and not by reading into it any rule derired from 
the personal law of the parties. [P 11 C 2] 

Consequently, where out of the amount actually 
advanced to a member of a joint Hindu family 
only a smaller sum is found to be for family 
necessity so as to make that sum alone recoverable 
from out of the joint family property of the bor* 
rower and his sons, the interest should not exceed 
the amount actually adTanced under the valid 
contract between the lender and the borrower and 
not the sum which is found legally recoverable 
under Hindu law : A I R 1940 F C 7, Disftn^. 

[P14C1] 

(g) Hindu Latc^Debls — Father — Antecedent 
debt — Mortgage by father to pay off earlier 
ptortgage executed to satisfy debt under pronote 
^Debt under pronoie is antecedent debt at date of 
earlier mortgage — Later mortgage to i)ay off 
earlier mortgage is valid — Onus to prove debt 
under pronoie as being '*avyavaharika'* and if$ 
extent is on sons, 

A mortgage by father to pay oQ an earlier morU 
gage execut^ to satisfy a debt under a pronote 
incurred for expenses of liligatiou, payment of 
Government revenue and other family expenses is 
perfectly valid. The debt under the pronote must 
be trea^ as ''antecedent debt*' at the date of the 
earlier mortgage. The onus to prove that the debt 
under the pronote was *'avyavaharika** and also 
its extent is on sons and grandsons desiring to 
escape liability for the debt. (P 15 C 3} 

Dr, Narain Prasad Asthana, Advocate General 
of the Vnited Provinces (with him Mr, 
Raghubir Singh, Advocate, Federal Court), 
instructed by Mr. T. K, Prasad, Agent ~ 

for the Appellants. 

Sir B. L. Mitter, Advocate General of India 
(with him Major Surendropal Singh, Advo» 
eale. Federal Court), instructed by Mr, B. 
Danerji, Agent ^ lot the Respondents. 

Qwyer C* J* — In this case I find myself 
ootiroly io agreement with the judgment to 
be delivered by my brother Varadachariar, 
which I have bad an opportunity of reading. 
I do not think it necessary therefore to de- 
liver a judgment of my own; but, with 
regard to the question whether the Court is 
entitled to take into account legislative 
changes since the decision under appeal was 
given, X desire to point out that the rule 
adopted by tbeSupremeCourtofthe United 


States is the same as that which I think 
commends itself to all three members of this 
Court. In ( 1934 ) 294 U S 600^ at p. 607 
Hughes C. J., said : 

We have frequently held that in the exercise of 
our appellate jurisdiction we have power not only 
to correct error in the judgmentunder review but to 
make such disposition of the case as justice requires. 
And in determ iuing what justice does require, the 
Court is bound to consider any change, either in 
fact or in law, which has supervened since thejudg. 
ment was entered. 


This view of its powers was re-affirmed 
by the Court in a case decided as recently 
as March last : (1940) 309 u S 551* at p. 555. 

SuIaimRn J> — The (acts of the case are 
given in the judgment of my brother. I pro. 
pose to consider separately a few points of 
law that have created difficulties. As would 
appear from the orders passed by the Federal 
Court in this case on 5th March 1940 (for. 
merlycase No. 14 of 1939, reported in 3 PL J 
15,* the High Court after granting a certifi- 
cate under S. 205 (l) of the Act (Government 
of India Act, 1985), declined to extend the 
time for making the deposit, required by 
0 . 45, R. 7, Civil P. C., (Civil Procedure Code, 
190S), and therefore did not admit the ap- 
peal. The appellants were, however, escus^ 
by this Court from compliance with so much 
of 0 . 10 , F. C. R. (Federal Court Rules) as 
required them to get the record prepared 
and printed in the High Court, and to lodge 
their petition of appeal within sixty days of 
the admission of the appeal by the High 
Court. 

The Bihar Money-Lenders Act (3 of 193S) 
(read with Act 5 of 1938) was repealed and 
replaced by Act 7 of 1939, which came into 
force in May of that year. Although the 
High Court did not declare the appeal ad- 
mitted, the appellants lodged their petition 
of appeal in December 1989 , urging inter alia 
that S.li of the old Act was not void and 
that in any case S.7 of the new Bihar Act 
was applicable. They also raised a number 
of other grounds relating to the merits of 
the case. The plaintiffs filed a cross-appeal, 
which they have withdrawn. Without re- 
arguing the point, Sir B. L. Mitter, the 
Advocate-General of India, has "formally'’ 
objected to the appeal. 

Competency of the appeal — The diffi- 
culty to be considered arises out of R- 1", 


. (1934) 294 U S 600, Patterson v. State of 

Alabama. .. . 

(19401 309 U S 551. Minnesota v. National 

27 ' AIR 1940 F C 26 : 187 1 0 670 : I L R 
(1940) K#c P 0 1 : 3 P Ij J F 0 15 (F 0), 
Lachmeshwar Pcaaad v. Girdhari Lab 
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which has been added to 0 . 45, Civil P. C., by 
the Adaptation Order [GoverDmeot of India 
(Adaptation of Indian I^ws) Order 1937] .'The 
powers of the Judicial Committee are very- 
wide, and the full and unqualified exercise 
of His Majesty's pleasure in receiving ap- 
peals to His Majesty in Council is expressly 
saved by s. 112 (i) (a), Civil P. C. The Federal 
Court has no power to entertain an appeal 
by giving a special leave. Section 205 of the 
Act specifies the case when an appeal would 
lie to this Court. Section 293 of the Act pro- 
vides for adaptations and modifications of 
existing Indian laws by an Order in Coun- 
eil. The Adaptation Order has, with a few 
modifications, made 0.45, Civil P. C., appli- 
cable to Federal Court appeals. 

As under 3. 109, Civil P. C.. the right to 
appeal to His Majesty in Council can be 
•modified only by an Order in Council, such 
an order was issued on 17th April 1920, and 
deals with the procedure to be followed in 
the Indian High Courts, while the Judicial 
Committee Rules, dated 2nd May 1925, deal 
with the practice in the Privy Council as 
saved by s .112 (i) (b), Civil P. C. Under 
S. 214 (i) of the Act, the Federal Court has 
been given power to make rules for regulat. 
ing generally “the practice and procedure of 
the Court,” and even under S. 109, read with 
S.lll (a), Civil P. C., it may, in cases to 
which that section relates, have power to 
make rules; but, so far, it has not made any 
express rules amending 0.45, Civil P. C. On 
the oWier hand, in deference to the Adapta. 
tion Order, assuming it to be intra vires, 
the Federal Court also has by its own o 9 
R.l, made 0.45, Civil P. C., as modified and’ 
wapted, applicable to appeals to it. This 0 . 9 , 
Floral Court Bule3» govorns tbo procedure 
when the matter is still before the High 
Court. Order 10 , Federal Court Rules, which 
begins with the heading “Procedure after 
f^miBsioD of appeal” deals really with the 
practice and procedure” of the Federal 
Uourt. Rule 8 states that the petition of 
^ lodged in the Federal Court 
^ter the admission of the appeal by the 

High Court appealed from." 

^ Adaptation Order'is 

ground of appeal stated 
in the petition is a constitutional one. even 

for Proce^ings. except the security 

for costs, are to be had thereon as if a oer. 

deposit of the amounts required to de- 

tiansloting, transorib- 
wg. indexing and transmitting a copy of the 


record, and also of the amounts required to 
defray the expenses of printing such copy 
within the prescribed time, still remains 
necessary under R. 7. A necessary consequ- 
ence is that under R.8, the High Court, 
after the deposit has been made to its satis- 
faction, has to“declaretheappeal admitted,” 
and then “give notice thereof to the respou- 
dents," and to transmit the record to the 
Federal Court. The proceedings must be 
deemed to be pending in the Court, so long, 
as there is a mere application for leave to' 
appeal, even thougli tlie certificate required! 
by s. 205 of the Act has been granted. Buti 
as soon as the required amounts have been' 
deposited to the satisfaction of the (Jourt, 
and the Court has declared the appeal “ad- 
mitted," the matter becomes open to .the 
Federal Court. Indeed, the record is trans- 
mitted only after such admission of the! 
appeal. 

Order 45, Civil P. 0., itself shows the dis- 
tinction between the two stages — before and 
after the admission of the appeal. Before 
the admission, the Court may revoke the 
security and make further directions thereon 
(r.9). But after the admission, if the secu. 
rity appeal's inadequate or further payment 
IS requir^ for the purpose of ti-anslating, 
transcribing, printing, indexing or transmit, 
ting the copy of the record, the Court may 
order the appellant to furnish further secu- 
rity, or make further payments (r. lo), but 
if he fails, it can only stay proceedings and 
await the order of the Federal Court. This 
obviously implies that after the admission 
of the appeal, it has passed out of the abso- 
lute control of the High Court. Rule 13 (i) 
also speaks of the grant of a certificate for 
the admission” of an appeal. 

This interpretation of o. 46, R. 8, Civil P. 0.. 
18 borne in mind in the Order in Councii’ 
dated nth April 19 - 20 . which maintains the 
8^e distinction between the two stages. 
Under R.8, an appellant who has obtained 
the certificate may at any time “prior to 

the making of an orderadmitting the appeal” 

withdraw the appeal. Role 9 also refers to a 
^6 where the appellant fails to apply with 
due aJhgen^ for an order admitting the 
appea. Rules 10 , n and 12 relate to an 
appellant whose appeal has been admit. 

3 • . .'^^® refers to a period between “the 
admission of the appeal" and the dispatch 
of the record, and in case of delay to "the 
n ! ^“8 effectually prosecuted.” 
Similarly, the Judicial Committee Rules 
1925. maintain the same distinction. Rule li 
makes it moumbent on the appellant to take 



3 Federal Court Lachmeshwar v. Keshwab Lae (Sulaiman J.) 


si*ps for the transmission of the record “as 
■soon as the appeal has been admitted,” re- 
quires the High Court Registrar to certify to 
-he Registrar of the Privy Council that the 
-•espondent has received notice or is aware 
of "the order of the Court appealed from 
admitting the appeal,” and in case of failure, 
it is the Registrar of the Privy Council who 
calls for an explanation, and the appellant 
mav have to show cause before the Privv 

% 9 

Council. Under R. 29 the petition of appeal 
is to be lodged after the arrival of the 
record in England. Rule 30 requires that the 
petition of appeal should recite the princi- 
pal steps in the proceedings “down to the 
admission of the appeal." Under R. 32, even 
if the appeal is desired to be withdrawn 
before the lodging of the petition of appeal, 
notice has to be given to the Registrar of 
the Privy Council and not direct to the 
Registrar of tlie High Court. Rule 43 also 
shows that the admission of the appeal is re- 
yarded as a cmeial stage, .^s already pointed 
out O. 10 , Federal Court Rules, also was in- 
tended to apply to the stage after the ad- 
mission of the appeal and R. 3 requires the 
lodging of the petition of appeal after the “ad- 
mission” of the appeal by the High Court. 

It would tlierefore appear that the ad- 
'mission of the appeal by the High Court is 
'its final judicial act, after which it must 
give notice of the appeal to the resfondent. 
•When the High Court has to be satisfied as 
'to the sufficiency of the security, and that 
applies to all cases under O. 45 , Civil P. C., 
I am unable to bold that the declaration 
that the appeal is admitted is a mere minis- 
terial or administrative act, and not a judi- 
cial one. Barring cases, in which special 
leave may be granted by the Privy Council, 
it would be impossible for an appellant to 
30 straight to the Privy Conncil, without 
'bis appeal having been admitted by the 
iHigh Court. As there can be no question of 
aay special leave for appeal being granted 
% the Federal Court, it would seem that 
so long as 0 . 45 , R. 8 , Civil P. C.. remains 
tipplicable, an appellant cannot come to this 
Court without his appeal having been ad- 
mitted by the High Coart. 

Under O. 37, R. 1 (which is based on R. 83 
of the Judicial Committee Rules) we un- 
doubtedly have full power to excuse com- 
pliance with any of the rules of the Federal 
Court, but this power is with reference to 
the rules made by the Federal Court itself, 
as indicated by the expression “these rules." 
-Such a power cannot extend to excusing 
compliance with the rules of the Code of 


Civil Procedure, in particular 0 . 45, which 
have been made applicable to Federal Court 
appeals, not only by our own 0. 9, R. 1., but 
also by the Adaptation of Indian Laws Order. 
No doubt, under 0 . 37, R. 1 , the Federal 
Court may give such directions in matters 
of practice and procedure as it shall con- 
sider just and expedient: but it is extremely 
doubtful whether such "directions" can be^ 
in supersession of 0 . 45, Civil P. C., in the[ 
absence of any rules amending it, so as to^ 
dispense with the necessity of the HighI 
Court directing the appeal to be admitted. ' 

In the case before us, the Federal Court 
excused the appellants from complying with 
the requirements of 0. 10, Rr. 1 , 2 and 3, 
Federal Court Rules, which would mean con- 
doning the delay caused by them, exempt- 
ing them from getting the record jK'inted, 
and removing the time limit for lodging the 
appeal. But Rr. 1 , 2 and 3 of 0. 10 were in- 
tended to apply and do in fact apply to the 
stage after the appeal has been admitted, as 
is also apparent from the heading of that 
order. The effect of excusing the appellants 
from complying with these rules would not 
be to excuse them from complying with 
the rules of 0. 45, Civil P. C., which con- 
template the admission of the appeal by 
the High Court before the record is trans- 
mitted to this C^urt, and the petition of 
appeal is lodged here. In my order dated 5tb 
March 1940, I had said; 

There was no absolute necessity to make the 
whole of 0. 45, Civil P. C., applicable to Federal 
Court appeals, even where the only ground taken 
were a constitutional one. 

I would now go further and say, with 
the utmost respect, that it was a mistake 
to make the whole of O. 45 applicable to a 
case where a certificate under s. 205 ( 1 ) of 
the Act has been granted. Order 45 has not 
been made applicable to appeals which he 
independently of S. 109. for instance an 
appeal by special leave to the Priyy Coun- 
cil. In the same way it should not have 
been applied to a case where there is a 
statutory right of appeal under S. 205 of the 
\ct Cases whore an appeal would he by 
virtue of s. 109, Civil P. C.. would be differ- 
ent, because that section itself confers sucb 
a right of appeal “ subject to the provisions 
hereinafter contained ”, including O- In 
such cases the right of appeal can be exer- 
cised only in accordance with the procedure 
prescribed in that order. It is most unfor- 
tunate that appeUants. who a sUrii- 
tory right to come up to the F^er^ Court 
under S. 205 of the Act, and quite indepen- 
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dectly ol S. 109 of the Code, should be 
hsmperdd by the rules laid down ia O. 45, 
Civil P. C.. which had beeu meant for differ- 
ent classes of appeals altogether. 


AppUcabilily of the new Act — As regards 
our applying the Bibar Koney-Leuders Act 
(7 of 1939), Sir B. L. Hitter, the Advocate- 
General of India, objects that we have no 
power to apply it at all. His contention is 
that the new Act affected the respondents’ 
vested rights, obtained under the High 
Court's decree, and they should not be 
adversely affected. He has further urged 
that S. 7 applies only when the High Court 
is hearing an appeal or revision from an 
inferior Court. He sought to distinguish 
the Privy Council case in 63 I A 47—15 Pat 
259* reli^ on in the judgments delivered in 
1939 F c R 193=2 F L j 5.® His argument is 
that in the Privy Council case the new 
Act was retrospective, because, even as 
regards past transfers, it bad provided that 
"every person claiming an interest as land- 
lord .... shall be deemed to have given his 
consent, etc.”. No doubt the Act bad a re. 
trospective action, but the absolute and 
irrebuttable presumption of consent would 
be drawn by Courts after the coming into 
force of the Act. Nevertheless, their Lord- 
ships took that Act into account, regarding 
the suit as still pending. In 1039 p c B 193 ,^ 
I had pointed out in my judgment that it 
was a converse case where a new Act, passed 
during the pendency of the Privy Council 
appeal, bad taken away the appellant's 
rights, which be was proposing to enforce. 
It was also pointed out that in England 
where appeals are by way of " re-hearing”, 
an appellate Court grants relief according to 
the new law which has come into force in 
the meantime, even though the judgment 
of the inferior Court had been correct ac* 
cording to the law as it then stood : (i 889 ) 9 
Q B D m f see also (1912) a 0 788^ where it 
was reaffirmed that 


An appeal to the Court 
rehearing^ and tho Ooutt 


of appeal is hj way of 
may make such order as 


^ ^ P C i9 : 160 I 0 105 • 1 


•S. (’89) 26 A I R 1989 F 0 74 • in'! t f 
6 (PC), Shyamakant Lai v. Rambhajan Singh 
7 ? “ L j g B4i : „ L a 

CW . 81 W R 76, QuUter v. Mapleson. 

0 788 : 82 L J Oh 45 : 107 L I 

5£h»iugham. JJ/anVll; 


the Judge of the first iostance could hare made 
the case had beeu heard by him at the date on 
which the appeal was heard. 


It was in that view that I had preferred 
to base my judgment first on the groom?, 
that s. 1 C of the old Bihar Money-Lend«3- 
Acfc, which had been impugned, was in fact 
not void, and that the High Court's view 
on that point wag, in my opinion, not cor- 
rect. Dr. Astbana, the Advocate-General of 
the United Provinces, on the other hand: 
has urged that we ai'e bound to apply s. 7 
of the new Bibar Act, which has replaced 
the old s. 11 . The decree of the High Courfe 
is not yet final, as an appeal is pending 
before us. The adjudication of the rights ofi 
the parties as made by the High Cooit is. 
not yet final. If we allow the appeal on any 
of the other grounds, we would be bound tc 
remit the case to the High Court, in which 
event the High Court would be bound to. 
comply with the provisions of S. 7 of the new 
Bihar Act. When tho case goes back, the 
proceedings before the High Court would 
still be in appeal from an inferior Court* 
even though the case has been remitted by 
the Federal Court. Although the provision 
no Court shall . . • . . pass a decree, etc?' 
does affect the powers of a Court and sov 
would not be binding on the Federal Court* 
this Court does not in fact pass any decree.. 
As we would have to declare the judgment 
which should be substituted for the previoosi 
judgment of the High Court, we shall have! 
to take into account the pro7. ions of s*T 
and declare what the new judgment of the! 
High Court should be in accordance with 
the Bihar Act in force. If, however, we dis- 
nuss the appeal such a contingency would 
not arise. 


Appeals to tJje Federal Court are gov'erned! 
by Ss.205 and 200 , Government of India Act. 
As I said in 1939 for 193® on p, 204 , we an^ 
not bound to apply the new Act ; at the 
same time it is equally clear that wa are 
not de^r^ from applying it. My Loid 
the Chief Justice and my brother held that 
the passing of the new Act had made it 
unnece^ry to consider the validity of tho 
old Act. SiDM then, this Court bos oon- 
sistently applied the new Bibar Act with, 
ont going into the question whether th» 
corresponding provisions of the old Act wen> 
voidornot:3PL j at p. G, 3 flj 7'>ak 


/-A {J I : 185 I 0 1 • I T. » 

(1940, Kar P C 45 : 3 P L J i 0 i (P ( 3 ) ^ 

^^‘‘^hawanand Ramji. 

^340 P C 3 : 185 1 0 294 • p r ’ 
POT (PO), Jagdl«h Jba v. Aman Khatu 


10 Federal Coart Lachmeshwar v. Keshwar Lal (Sulaiman J.) 


p. 8, 3 F L J 27,^'' 3 F L J 4G,“ 3 F L J 55** and 
3 F L J 58.*^ In the last mentioned case the 
Advocate-General of India had appeared for 
the respondents. The present case is now 
the very last case of this kind in which 
such a question can arise. Unless a manifest 
error of law was made, it would not now be 
proper to depart from the practice so far 
adopted. 

Interpretation of Section 7 of the Bihar 
Act — It has been urged on behalf of the 
appellants that under s. 7 of the new Bihar 
Act, the decree for interest should not exceed 
the amount of the loan advanced, and that 
the amount of the loan advanced should be 
taken to be that amount which has been 
found to have been for legal necessity, 
Beliance bos been placed by the learned 
counsel for them on the case in 3 F L j 55.** 
But in that case the mortgage deed had 
been executed by two persons, Birendra and 
Debindra, part of the mortgage money hav. 
ing gone into the pocket of Debindra alone. 
The plaintiffs released Debindra and his 
sons from all liability and sued to enforce 
the mortgage against the half share of 
Birendra and bis sons. They bad claimed 
only one-sixth share of the total amount, 
because the plaintiffs had inherited only 
two-sixth share in the mortgage deed, the 
rest having gone to the defendants. The 
integrity of the mortgage had been broken, 
and the plaintiffs bad discharged one of the 
mortgagors, and splitting up the liability, 
were suing the other for bis share only. It 
was not even known how much interest had 
already been realized from the exempted 
mortgagor Debindra. It was in these cir- 
cumstances that the liability of the contest, 
ing defendants was considered separately, 

and it was remarked at p. 57 : 

It could not have been the intention of the 
Legislature that if there are several executant who 
have borrowed various sums and the creditors sues 
one of them for his separate share only, having 
already realized the balance from the others, then 
the maximum prescribed for the amountof interest 
to bo decreed against him is not to exceed the 
aggregate of the various sums borrowed by him as 
well as all the other pro forma defondants, whoare 
not really being sued. 

That ruling cannot apply to the present 

10. ’ i’40) 27 AIR 1910 P C 10 : 187 I 0 612 : 1 L R 
(1940) Kar FC14:3PLJFC27 (FC), Burendra 
Prasad v. Gajdhar Prasad. 

1 1. (*40) 27 AIR 1940 F C 20 : 187 I C 796 : 1 L R 
1940 Kar F C 33 : 3 F L J F 0 46 (F C), Jai 
Oobind Singh v. Lacbmi Nnrain Ram. 

1 2. (’40) 27 AIR 1940 F 0 19 : 187 I C 622 : 1 L R 
(1940) Kar F0 42:3FLJFC55 (FC), Birendra 
Prasad V. Burendra Pr.asad. 

13. (’40) 27 AIR 1940 F C 7 : 187 I 0 436 :8 P L J 
F C 58 (P C), Subhanaud v. Apurba Krishna. 


case, where the defendants, namely the 
mortgagor, his sons and grandsons, are sued 
as representing one family, and there is one 
debt for which the claim is brought. There 
is no question of distinct and separate 
interests of the various defendants. The 
amount hod been advanced to the father 
alone but is effective for creating a charge 
against the whole family in respect of a part 
of the amount only. In such acase the words 
“the amount of the loan advanced’’ or “the 
amount of the loan mentioned in such docu* 
ment" must obviously mean the whole 
amount which passed, as that was the loan. 
The fact that a part of it is not effective to 
create a charge on the family property is a 
different matter. Dr. Asthana has abandoned 
all the other grounds except the last one 
relating to Rs. 4805. He has argued that he 
is entitled to urge this ground under S. 205 (2) 
of the Act, and in the alternative has asked 
for leave to urge it. But again as I pointed 
out to him there is a difficulty in bis way. 

Necessity of a further certificate — 
Section 205 (l), Government of India Act, 
gives jurisdiction to this Court to hear ap- 
peals, if the High Court certiffes that the 
case involves a constitutional question. No 
appeal lies at all, if no such certiffcate is 
given. Under sub-s. (2) where such certifi- 
cate is given, any party may appeal to tbs 
Federal Court, 

(i) on the ground that any such question has 
been wrongly decided, and 

(ii) on any ground on which that party could 
have appealed without special leave to His Majesty 
in Council, if no such certificate had been given, 
and 

(iii) with the leave of the Federal Court on any 
other ground. 

In such an event no direct appeal lies to 
His Majesty in Council either with or with- 
out special leave. The word “ground” has 
been used at three places in eub-s. ( 2 ). Ac- 
cording to the ordinary rule of interpreta- 
tion, each ought to have, as far as possible, 
the same meaning at all the three places 
in the same sub. section. Now the word 
“ground” in the first category obviously 
means ground of objection or point in the 
appeal. The word “ground” in the third 
category also obviously has the same mean- 
ing, that is to say, ground of objection or 
point. It follows that ordinarily the inter- 
pretation of the word "ground” in the second 
category should be the same so as to mean 
a ground of objection. This would make the 
second category read as ‘on any ground of 
objection on which that party could 
appealed to His Majesty in Council’. In the 
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Code of Civil Procedure, there is a clear 
distinction between a case in which there is 
a right of appeal and the grounds which can 
be taken when an appeal lies. Sections 109 
to 111 , Civil P. C., deal with the cases in 
which appeals “lie” to His Majesty in 
Council, and not with the grounds which 
can be taken when an appeal has lain. On 
the other band, 0. 45, R. 3, Civil P. C.. refers 
to the ‘grounds” of appeal which must be 
stated in the petition for leave to appeal to 
HisMajesty in Council. If the word “ground” 
in the second category were to mean ground 
of objection, then that would entitle an 
appellant, once an appeal has come to the 
Federal Court on account of the certificate 
on a constitutional question, to raise all 
grounds of objection which he could have 
raised in an ordinary appeal to His Majesty 
in Council. He would be entitled to urge 
these as of right without being hampered by 
the provisions of 0.45, Civil P. G. 

On the other hand, it is probable that 
the intention of Parliament was to allow an 
appeal on a certificate as to the coD3titu> 
tional question , and then to allow an appeal 
on other points, only in those “cases” in 
which an appeal would lie to His Majesty 
in Council. If this was the inteDtion of 
Parliament, then the word “ground" has 
been somewhat unhappily used and the 
words “on any ground on which" should be 
treated as being equivalent to “in any case 
in which”. There is no doubt, however, that 
the Adaptation of Indian Laws Order (1937) 
has accepted this second interpretation of 
the word “ground” in the second category. 
Sections 109, no and 111 , Civil P. C., (with 
S. liiA added) have been adapted and made 
expressly applicable to Federal Court ap. 
peals. Even o. 45. Civil P. C., with a few 
modifications, has been made applicable to 
them. Buie 17, which has been added to 
O. 45, makes the provisions of the order, 
which are ordinarily applicable to the 
of a certificate under S. no. Civil P. 0., apply 
even to the case where the only ground 
taken is a constitutioDal one. 

Now an examination of Rules 1 to 14 of 
0 . 46 of the Code shows that if an appellant 
also wishes to take some grounds other than 
the constitutional one, he must “ state the 
grounds of appeal and pray for the certi. 
ficate either that as regards the amount or 
value and nature, the case fulfils the require, 
ments of s. iio, or that it is otherwise a fit 
,one for appeal to His Majesty in Council '• 
jio. 45, R. 8). The necessary result is that in 
each, a case the certificate granted by the 


High Court under s. 205 (i) of the Act will 
not be sufficient, bub the appellant must in 
addition obtain the further certificate re- 
quired by R. 3. It follows that if an appel- 
lant wishes to take such other grounds in 
the appeal, be can raise them under the 
second category only if the value is Bs. 10,000 
and upwards and, where there is an affir- 
mance of the first Court's decision, the 
appeal involves some substantial question of 
law, or the High Court certifies that the 
case is otherwise a fit one for appeal to the 
Federal Court. The whole of the procedure 
prescribed in 0. 45, Civil P. C., including 
that for furnishing security for costs, would 
apply to the application praying for such a 
certificate, even though a certificate under 
s. 205 (i) of the Act has already been gran- 
ted. In this view, it would not be proper to 
allow an appellant to evade these provisions 
by simply obtaining a certificate under 
S. 205 (l) of the Act, and then asking for 
leave to raise all the other grounds by bring- 
ing them within the third category. This last 
category refers to *' other " grounds, which 
must mean other than those mentioned in the 
first and second categories. In view of the 
cumulative sense of the conjunction ‘and* 
which bas been used instead of ‘or’ in the 
alternative sense, tbe position of the res. 
pendent who files a cross-appeal direct, ia 
the Federal Court is still more difficult. Ib 
is however not absolutely necessary to settle 
the interpretation of the word “ground” 
finally, becausel agree with my brother tbab 
on tbe merits the defendants' plea must fail 
even if we bear ib. I concur in the order 
proposed. 

V&r&daobRri&r J. — The present case ia 
one of a number which have lately coma 
before this Court from Patna and in which 
questions have been raised under the Money- 
Lenders Acts passed ia Bihar in 1938 and 
1939. In a mortgagee's suit for recovery of 
money by sale of the mortgaged property, 
the principal defendants (defendants 1 to 6 
raised contentions questioning the validity 
and binding character of tbe mortgages sued 
on and also sought to have the rate of inte- 
rest reduced. The suit comprised claims on 
two mortgage bonds, one dated lath Decern, 
her 1918, for Rs. 45,000, and the other dated 
17th October 1919, for Rs. 15,000, which had 
been executed by defendant 1 for himself 
and as guardian of his sons, defendants a 

fa w minors. Tbe amounts 

hod been borrowed partly to discharge 
antecedent debts and partly to meet future 
expenses; and the bonds whereby the jointf 
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family property vras giveo as security pro. 
vided for payment of compound interest at 
12 per cent, per annum -with annual rests. 
Defendants 4 to C are the minor sons of 
defendant 2 . 

The trial Court found tliat the bonds were 
supported by consideration to the full extent 
stated; but as it held tliat portions of the 
debts had not been borrowed or used for 
purposes binding on the joint family, it pas. 
sed a mortgage decree for Rs. 27,287-4-0 only 
on the first bond and Rs. 5000 on the second. 
The Court held that the stipulated interest 
was not “hard, unconscionable or penal", 
and accordingly awarded to the plaiutiQs 
compound interest at 12 per cent, per annum 
with annual rests. There was an appeal and 
cross appeal to the High Court, which in- 
creased the principal amount recoverable 
under the first bond by Rs. 7305.11.C and 
made a slight reduction in the sum due 
under tlie second bond. The claim for com. 
pound interest was disallowed, and simple 
interest only awarded at 12 per cent, {ler 
annum up to the date fixed for payment in 
the decree of the trial Court. The Court 
declined to award interest on a sum of 
Rs. 2000 out of the sum due under the first 
bond. 

Among the contentions raised on behalf 
of the defendants before the High Court, 
there was one based on s. li, Bihar Money. 
Lenders Act (3 of 1938) which had been 
enacted during the pendency of the appeal. 
The High Court held that section to be void 
under S. 107, Constitution Act. and granted 
a certificate under S. 205 li) of the Act. 
Defendant i died during the pendency of 
the suit and the present appeal has been 
preferred by defendants 2 to 6. The plain, 
tiffs filed some cross-objections, but witli- 
drew them before the appeal came on for 
hearing. It only remains to add that soon 
after the decision of the High Court in the 
present case, the Bihar Legislature repeale<l 
the Money-Lenders Act of 1938 and subs, 
tantially re-enacted it as Act No. 7 of 1930, 
taking certain precautions which were re- 
quired to obviate the objections to the vali- 
dity of the earlier Act. 

In view of the earlier decisions of this 
Court in similar cases, counsel for the appel- 
lants rightly assumed that his clients would 
be held entitled to the benefit of S. 7 of the 
new Act of 1939, though it had been enacted 
only after the date of the decision of the 
High Court in this case ; and, on thatassum- 
tion, he raised a contention as to the manner 
in which the maximum amount of interest 


for which his clients could be held liable 
should be fixed in the particular circuinstan. 
ces of the case. Counsel for the respondents 
recognized tliat the decisions of this Court 
entitled the appellants to claim the benefit 
of the Act of 1939, but he was permitted to 
re-argue the question as he suggested that 
certain relevant considerations bad not been 
urged or dealt with on previous occasions. 
It. however, seems to me that the conside- 
rations now urged by him have in subs- 
tance been taken into account in the earlier 
cases, though the language employed might 
not have stated them in the particular form 
in which he now put them. 

The respondents’ argument was founded 
on the theory that when hearing an appeal 
this Court was only concerned to see whe- 
ther or not the judgment of the High Court 
was in conformity with the law as it stood 
at the time that that judgment was given ;i 
and it was contended that as the .-^ct of lOSDi 
had not been enacted at the time when the 
High Court decided the present case, this} 
Court was not comi>etent to give relief to^ 
the appellants in terms of S. 7 of the newl 
Act. Counsel for the respondents laid stressi 
uiion the language of S. 7 of the Act of 1939, 
the words being "no Court shall .... pass 
a decree, etc.,’’ though he recognized that 
the section has in terms been made appli- 
cable to appeals in suits brought before the 
commencemeot of the Act and that the 
decree in appeal yet remained to be passed 
in this Court; but he insisted that the 
pendency of the appeal in this Court was of 
no consequence and that the material date 
was the date of the High Court's decree, 
because an Act passed by the Bihar Legis- 
lature could not directly operate to take 
away the powers of this Court. This liue of 
argument seems to rest on more tban one 
erroneous assumption. 

The question whether S. 7 of the Act ot 
1939 is or is not one of which even this Court 
is bound to take notice is not free from 
difficulty. Under the Constitution Act. a 
Provincial Legislature is precluded from 
dealing with the jurisdiction and powers of 
the Federal Court, but in deciding a ques- 
tion of this kind, one must look at the sub- 
stance of the impugned provision and not 
merely at its form. If S. 7 of the Act of 1939 
is to be regarded as a provision regulating 
the substantive rights of parties, by fixing 
the maximum amount of interest which a 
creditor is entitled to claim from bis debtor 
up to the date of the institution of the suit, 
can it be described as one dealing with the 
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jurisdiction or powere” of the Court merely 
because it takes the form of a direction to 
the Court? The section might equally well 
have enacted that no money-lender shall be 
entitled to recover more than a certain sum 
by way of interest, and it would then be 
difficult to say that it was legislation which 
interfered with the jurisdiction or powers 
of this Court. Is the provision to be held to 
be valid or invalid according as it is couched 
in one form or in the other when the sub- 
stantial effect of both forms is the same? 

It does not however seem to be necessary 
for the purpose of this case to express a 
final opinion on the question just discussed, 
because, even assuming that this Court is 
not directly bound by the provisions of the 
Bihar Act, the appellants will still be enti- 
tied to claim that this Court is bound to 
pronounce the judgment which the High 
Court would have pronounced, if it were 
hearing the appeal at this moment. There 
.MD be DO doubt that if the High Court at 
Patna had now to deal with this case, it 
would have to govern itself by the provi- 
sjons of s. 7 of the Act of 1939. Sir Brojendra 
Witter argued that before the passing of the 
Act of 1939, the decree of the High Court in 
the present case had become final, and that 
the High Court would under s. 209 , Consti- 
.tution Act. have to deal with the present 
case again only if this Court aUowed the 
app^, but that there was no justification 
Jor this Court allowing the appeal, unless it 
could say that the decision of the High Court 
was mwrrect even according to the law as 
Jt stood at the time when the decision was 
given. I am unable to agree that that is the 
correct position. 

Once the decree of the High Court had 

been appealed against, the matter became 

sub judice again and thereafter this Court 

had wism of the whole case, though for 

certain purposes, e. g., execution, the decree 

WM regarded as final and the Courts below 

retain^ jurisdiction. In 3 p l j 68‘* this 

Court has held that the mere fact that the 

particular statute in respect of which the 

coMt^utional question was originaUy raised 

repealed will not put an end 

tW hypothesis 

that this Court is only a Court of error, its 

^wer to do justice between the parties can- 
tohirtw‘2®^, ^ 'tie able 

of t that the power 

dLunSf ^ of appeal is so limited was 
diatlnctly negatived in ( 1912 ) a 0 788 ’ and 


(183-2) 9 Q B D which are referred to'in 
the judgment in 1939 F C R 193.^ As stated 
in 1939 FOR 193® there is do reason to sup- 
pose that the powers of this Court when 
acting as a Court of appeal are less extensive 
than those of the High Courts when hearing 
an appeal; and it has been a principle of 
legislation in British India at least from 
18 G 1 that a Court of appeal shall have the 
same powers and shall perform as nearly as 
may be the same duties as are conferred 
and imposed by the Civil Procedure Code 
on Courts of original jurisdiction : see Act 
No. 23 of 1861, S. 37; Act No. 10 of 1377, S. 58-2; 
Act No. 14 of 1882, S.582; and Act No. 5 of 1908, 
S. 107 ( 2 ), The very words of o. >5, R. 5 of 
the Rules of, the Supreme Court, on which 
Bowen L. J. laid stress in (1882) 9 Q .B D 
072 at p. 078 and Lord Gorell in ( 1912 ) -a c 
788 at p. SOI, namely that the Court, of 
appeal has iwwer to make such further or 
other order as the case may require, have 
been reproduced in o. 4i. r. 33 , Civil Pro- 
cedure Code of 1903; aud even before the 
enactment of that Code, the {xisitiou was 
explained by Bhashyam Iyengar J., in ^G.M^d 
91 at pp. 95, 96 in language which makes 
It clear that the hearing of an appeal' is 
under the proceasual law of this country iu 
the nature of a re-hearing. The Indian Codes 
have from 1859 conferred upon aCourt of ap- 
^al the iwwer given by o. 58. R. 4. Supreme 
Court Rules to allow further evidence to be 
adduced; and though the English rule does 
not in termsimpose the same limitations on 
this power as the Indian Codes do. these Umi- 
tationsareimpliediu the reference to “special 
grounds m the English rule aud ha^in 
effwt been insisted on even in England as a 
natter of practice : see (1917) i k b 834 ,*^ In 
view of th^ provisions, it seems to me to 

If is Qofc expUcitly 

stated in the Indian statutes (as in 0 . 5 S. 

Supreme Court Rules that an appeal is by 

way of re-heanng. It is olso on the theoryS 

that the Courts in this country have in 

f! ’^ecogtiized that in moulding 
^e reliefto be granted in a caseon appeal, tbi 
aurt of appe^isentitled to take into account 
even facts and events which have come into 

I api>aaled against, 

ijnay also refer to nr. Mad 489 ‘® at pp 441 i 

MaiSiSaf ' CharUr.v. 


eV: 9T1.T64 -lli y 

Jaaaidhana ^dL‘ ^ ^ 81, Kaaakayyaw. 

’ {• \ 
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444 t?here the law on the point is fully 
discussed. 

The practice of the Judicial Committee in 
this respect does not appear to have been 
uciforra. In 905 A C 383*' Lord Davey, deli- 
vering the judgment of the Board, observed 

that ; 

Their Lordships have only to say whether that 
.'.'.dgment (the judgment of the Supreme Court of 
Ceylon) was right when it was given. 

.\fter referring to (18S2) 9 Q B 1> 072.® his 

Lordship added at p. 390 : 

Without limiting the extent of His Alajesty's 
prerogative their Lordships can safely say that it 
is not tho practice of this Board to entertain any 
ciber appeal than one strictly so called, in which 
the question is whether the order of the Court from 
which the appeal is brought was right on tho mate* 
rials which that Court had before it. 

In the recent case of Mukherjee v. Ram 
Ratan it would appear from the report of 
the arguments in 63 I A 47* that (1862) 9 
Q B D C72* was referred to, and it was observed 
by Lord Thankerton in the course of the 
argument that the duty of a Court is to 
administer the law of the land at the date 
when the Court is administering it. This 
adds significance to the fact that their 
Lordships in that case did not deal with the 
judgment of the Patna High Court on its 
merits, but dismissed the appeal on the 
strength of a provision contained in an enact- 
ment whicli was passed only during the 
pendency of the appeal before His Majesty 
in Council. In these circumstances I am of 
opinion that wo should follow the law as 
laid down in the latter case. 

If this Court is entitled to act as a Court 
of appeal in the sense above explained, Sir 
Brojendra Mitter did not, in view of the 
decisions in (isS2) 9 Q B D 672® and (1912) 
A C 788’ contend that the appellants were 
not entitled to claim the benefit of S.7 of 
the Act of 1939. It is therefore unnecesMry 
to consider the contention which ho raised 
as to the precise character in which the 
High Court acts when it passes a decree in 
terms of a declaration made by this Court 
under 3.209, Constitution Act. 

Counsel for the appellants argued that in 
determining the extent of their liability for 
interest under S.7 of the Act, the maximum 
payable up to the date of tho institution of 
the suit must be held to be only the sums 
of Rs. 34,49-211-6 and Rs. 4949.8-0, that is, 
the sums which have been held to bo the 
debts binding on the joint family out of tho 
sums borrowed under the mortgage bonds. 
This c ontention is in my opioioD untenable. 

17. (1005) 1905 A 0 383 ; 74 L J P C 102 : 92 L T 

740 : 21 T L R 524, Ponnamma v. Arumogam. 


Section 7 of the Act mentions three limits : 
(i) the amount of loan advanced, ( 2 ) the 
amount of loan mentioned in the document 
and (3) the amount of loan evidenced by 
such document. It is not necessary for the 
purpose of this case to consider what is to 
happen when the amounts calculated on 
these several cases differ ; for it has been 
found in this case that in respect of both 
the bonds, the full amounts specified therein, 
viz., Rs. 45,000 and Rs. 15,000, bad in fact 
been advanced or were otherwise due. It is 
again unnecessary to consider the situation 
which might arise if it should be found 
that part of a loan had been advanced for 
"illegal” or “immoral” purposes in the 
sense in which those expressions are used 
in the general law of contracts. The finding 
in the present case that out of the sums 
due under the bonds only Rs. 34,492-11-6 and 
Rs. 4949-8.0 respectively were binding on 
the joint family does not imply that as 
between the lender and the borrower there 
was not a valid contract of loan under 
which the whole amount could have been 
recovered from the borrower by having 
recourse to his separate properties, and, if 
only effective steps had been taken during 
his lifetime, even from his share in the 
joint family property. The appellants are 
no doubt entitled to rely on the rules of 
the Hindu law and to limit their liability 
to tho binding portion of the debt; but on 
that portion interest will be calculated in 
accordance with the terms of the contract, 
except where the Court finds reason to 
reduce the contract rate. If and so far as 
the appellants claim the benefit of S.7 of 
the Act of 1989, the limitation on the amount 
of interest can only be imposed in terms of 
the section and not by r^ing into it any 
rule derived from the personal law of the 
parties. 

Dr. Astbana suggested that his conten- 
tion received some support from the decision 
of this Court in 3 F l J 55; •* but the facts 
of that case were quite different. Though, 
the mortgage bond executed by defendants! 
and 4 in that case purported to be for a 
sum of B 9 . 1 . 00 , 000 , it was found that con- 
sideration must have passed to the two 
brothers jointly only to the extent of Rupees 
75,000, the balance of Rs. 25,000 having gone, 
if at all. to the exclusive benefit of defen. 
dant 4. The plaintiffs settled their claim 
against defendant 4 and sued defendant i 
and bis sons for recovery of a sixth share 
of the debt which they alleged was due 
from them. There was in the judgments o 
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tbe Coarts below some reference to family 
benefit, but that was apparently in con- 
uesion with a plea of defendant i that he 
had been duped into joining in the execu- 
tion of the mortgage bond without receiving 
any benefit thereunder. The question of 
“family benefit" under the Hindu law rules 
relating to joint family transactions did not 
arise in the case, since defendant l was a 
party to the document, and it was found 
that his sons bad not been born at the date 
of the suit transaction. On these findings, 
this Coort held that as the plaintiffs bad 
themselvee split up the liability of the 
parties, the case must be dealt with as one 
in which the loan due to the plaintiffs from 
defendant i and bis sons was only Rs. 12,500, 
i. 6; one-sixth of Rs. 75.000. The decision 
did not purport to deal with a case where 
out of the amount found to have been 
advanced to the particular debtor only a 
smaller sum was held to have been required 
for family necessity, so as to make that sum 
alone recoverable from out of the joint 
family property of the borrower and bis sons. 

Out of the items of principal allowed by 
the High Court In plaintiffs' favour, on their 
memorandum of objections, exception was 
taken by the appellants here to the allow, 
ance of the sum of Rs. 4fl05.ll.6, a portion of 
the consideration of the first mortgage bond. 
They alleged that that snm was utilized for 
the satisfaction of an earlier mortgage for 
Ftt. GOOO, and that a portion of the considera. 
tioD of this earlier bond was in its turn uti- 
lized for the satisfaction of a debt due to 
the plaintiffs under three hand. notes exe- 
cuted by defendant i. The trial Court had 
disallowed this item on the ground that the 
moneys borrowed had been taken by defen- 
dant 1 for the purposes of an unnecessary 
and improper litigation, and that the debt 
was to that extent an “avyavabarika" debt 
for which the family property could not be 
held liable. The High Court reversed this 
finding, on the ground that the onus was on 
the defendants to prove how much of the 
moneys borrowed under these documents 
had been used for that litigation and tKat 
^ey had adduced no satisfactory reasons, 
^r. Asthana contended that in coming to 
this conclusion the High Court had over- 
Iwked an admission made by plaintiff 3 in 
the witness box to the foUowing effect : 

it haad-notes maaHoaed in 

“ ^peosas of the oaso. 

This general statement carries the case 
.no further than the recitals in the bond for 


Bs. 6000 , because the witness only affirmed 
the correctness of those recitals, and as 
pointed out in the judgment of the High 
Court, the bond recites not only the ex. 
penses of the litigation, but also payment of 
Government revenue and other family ex- 
penses as purposes for which moneys were 
borrowed under the three hand- notes. These 
debts must be treated as “antecedent debts” 
at the date of the mortgage for Rs. 6000, 
and a fortiori so on the date of the mort. 
gage for Bs. 45,000, aud a mortgage of the 
family property to secure their repayment 
was prima facie valid. If the sons and grand, 
sons desired to escape liability for these 
debts, the onus lay upon them to prove that 
they were “avyavabarika” debts. 

On the conclusions above stated, no inter- 
ferenco with the decree of the High Court 
will be necessary so far as the claim under 
the second mortgage bond is concerned, be. 
cause the interest calculated in accordance 
with the decree of the High Court on the 
sum of Rs. 4949.8.0 for which alone the 
appellants have been held liable under this 
bond will not at the date of the institntion 
of the suit exceed Bs. 15,000, the amount 
mentioned in the bond. As regards the first 
mortgage bond, the amount recoverable by 
the plaintiffs must be calculated on the 
footing that only a sum of Rs. 45,000 was 
due for interest on I6th April 1932, the date 
of the plaint. The appeal is to this extent 
allowed and the case will be remitted to the 
High Court with a direction to pass a revised 
decree on the above basis. 

It remains to advert to two points of pro. 
cessual law arising out of certain defects in 
the steps taken by the appellants to bring 
the appeal before this Court. The first 
relates to the need for a separate certificate 
under O. 45, R. 3. Civil P. 0.. before a party 
^n raise before this Court any question 
besides the one covered by the certificate 
under s. 205 U). Constitution Act. As the 
appellant have failed on the merits in res. 
pect of the question of fact sought to bo 
raised by them, it is unnecessary to express 
any opinion in this case on this point of pro- 
cessual law. The other question relates to 
^e effect of the absence of an order by the 
High Court (under o. 45, R. 8, Civil P. 0 ) 
dec aring the appeal admitted. My learned 
brother has discussed this point at some 
length; but as no arguments bearing on this 
quration were advanced at the Bar, I shall 
content myself with a few observations. 

tilUK? !?• ‘J® of o* « implies that, 

till the High Court makes the order under 
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R. 8, it still retains a measure of control 
over the proceedings, it does not appear to 
me that such an order is a condition prece- 
dent to the exercise of jurisdiction by this 
Court. The collocation of para, (a) of R. 8 of 
0 . 45 with paras, (b), (c) and (d), which relate 
to notice to the respondents, transmission of 
the records and the delivery of a copy of the 
records to the respondents, is not without 
significance ; and it certainly cannot be said 
that the steps contemplated by paras, (b), 
(c) and (d) of the rule are so vital as to affect 
the jurisdiction of this Court. In the pre- 
sent case, the High Court has, since the 
order of this Court on 5th March 1939 enabled 
the appellants to have the records printed 
at Patna and have transmitted them to this 
Court : and presumably copies have been 
given to the other side in due course. The 
requirements of paras, (c) and (d) of R. 8 have 
thus been complied with, and there seems 
to be no obstacle in the way of this Court 
in disposing of the appeal in due course. 

It may be a difficult question on the rules 
as they stand what the position would be if 
security for costs was not given by the ap- 
pellants in a case where such security is 
necessary under the rules. It is certainly 
doubtful if this Court has power to dispense 
with the giving of security in such a case. 
But the rules as to payment of printing 
deposit, transmission charges, etc., stand on 
a different footing, and if this Court has, as 
it has already held, power to dispense with 
or give special directions as to printing and 
production of the records before this Court, 
it would be illogical to insist that the High 
Court must pass an order under para. (a> of 

R. 8of 0. 45 which can be passed only on com- 
pliance with the directions originally given 
by tbOiHigh Court, which ex hypothesi have 
become inoperative because of this Court's 
directions in the matter. This Court was 
careful only to excuse the appellants from 
the operation of the rule of this Court which 
fixes tiO days from the date of the admission 
of the appeal by the High Court as the 
period during which the appellants should 
lodge their petition of appeal in this Court 
and gave them liberty to furnish copies of 
the record to this Court on their own res- 
ponsibility. The Court then observed that 
these particular provisions in 0. 4.5 were only 
procedural provisions and that it was not 
necessary to bold that non-compliance with 
them in the High Court ousted the jurisdic- 
tion of this Court when a certificate under 

S. 205 (i). Constitution Act, bad once been 
given. I see no reason now to think other- 


wise and I am of opinion that as between 
the parties to these proceedings, the view 
already expressed by the Court is binding. 
As the appellants have only partly succeed, 
ed in their appeal with regard to the inter, 
esb and have failed in their appeal with 
regard to the principal, there need be no 
order as to costs in this Courts. 

G.N./R.K. Order accordingly. 
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(From Allahabad: AIR 1940 
All 272 (F B)) 

Gwyer C. J., Sdl.uuan and 
Varadachariar JJ. 

United Provinces 


V. 

Mt. Atiqa Begum and others 
Case No. 5 of 1940, Decided on 6tb 
December 1940. 

• (a) Government of India Act (1936), S, 176 
^Proprietary rights of Province not affected-^ 
Advocate-General should represent executive Gov- 
ernment — Province should not be made party^ 
(Per Gwyer C. J.) 

Where the validity or coustitutionality ot pr(^ 
viDcial legislation is in issue, aud not any matter 
relating to the proprietary rights or inUr^ts of the 
ProTiDce, it is more convenient and more correct 
that the Advocate*GeneraI should represent the 
executive Government for the time being of the 
Province. This is the Dominion practice, and it 
ought to be followed in India. The operation of 
S. 176 (1) should be confined to cases in which the 
proprietary rights or interests of the Provinces are 
aficcted, and, if the Government of a Province 
desires to uphold the validity of a Provincial Act or 
to challenge that of a Federal Act, it should direct 
the Advocate- General of the Province to intervene 
on its behalf. (P 20 C 2, P 21 C 1] 

^ (b) Civil P. C. (1908), O. J. R. 10 — Suit 
invoftnitp question of validity of statute affect- 
ing scope of executive authority of Province^ 
Advocate-General is proper party, 

Where in a suit the question whether a statute 
is or is not valid involves the question of the scope 
of the executive authority of the Province, the 
Advocate^General of the Province is a proper party, 
in the sense that without him the Court cannot 
cDectually and completely adjudicate upon and 
settle all the questions involved inthesnit; to allow 
the Advocate-General to Intervene as a party in 
such cases is within the spirit and also the letter of 
the rule. 22 C 1, 2] 

In a suit between a landholder and bis tenant, 
the Provincial Government cannot bo considered a 
necessary party at all, as a proper decree can cer- 
tainly bo passed in their absence. But when iu 
such a suit the validity of on Act of the Provincial 
Legislature is in question, the adjudication would 
aficct a largo section of the public, and the Pro^n- 
cial Government would be indirectly interestw m 
such an adjudication. Besides the effect of theoJgh 
Court's ruling would be to nullify certain orders, 
previously issued by the Government, the en« 
forcoability of which was indirectly attempted ^ 
the impugned Act. The Government would w 
further interested and should bo joined q 



1941 


Ukited Provinces v. Atiqa BEOUii 


Federal Court 17 


* fc) Governvicnl of India Act (2935), S. 292— 
S, 292 dots not prohibit Indian Ltgislafures to 
pass rttrospective IcyisJadon, 

WitbiD their owd sphere the powers of (he Indbn 
Legislatures are as large and ample as those of 
Parliameot itself, and the burden of proving that 
they are subject to a strange and unusual prohibi- 
tion against retrospective legislation must certainlv 
lie upon those who assert it. There is nothing in 
the language of S. 29*2 which suggests any inten* 
. tion^ on the part of Parliament to make them 
(Indian Legislatures) subject to that prohibition^ 
xiot, so fares that may be relevant, anv explana- 
tion why Parliament should have desired to do so. 

(P 24 C 2] 

(d) Government of India Act (193$), Sch. 7, 
Lists II and III — }fo item to be read in restrict^ 
ed sense. 

None of the items in the Lists is to be read lo a 
narrow or restricted sense. Each general word 
should be held to extend to all ancillary or subsi- 
diary matters which can fairly and reasonably be 
said to be compreheDded lo it. [P 25 C 2) 

• (e) Government of India Act (I93S), Sch, 7, 
Lxsl 11, items 2 and 21 — **ColUci\on of rents** 
includes remission of rents also. 

The general descriptive words in item 21 include 
tbe collection of rents;** and if a Provincial l«js- 
lature can legislate with respect to the collection 
of rents, It must also have power to l^islate with 
respect to any limiution on the powerofabnd* 
lord to collect rents, that is to say, with cespect to 
the remission of rents as well as to their collection. 
Entnes Nos. 2 and 21 read together cover any res- 
triction that may be imposed on the jurisdiction 
and powers of Courts, with respect to land, land 
tenures, relation of landlord and tenant, and collec- 
tion of rents. (P 25 C 2; P,82 0 2] 

(/) Oovernmtnl of India Act (1935), S. 204 — 
Pouters fo Ugislate on partichiar subject includes 
^icers to legislate for validating executive orders 
tnres^t of that subject (Per Gwyer C. J.) 

Legislation for tbe purpose of “validation of 
ex^utive orders** must necessarily be regarded as 
sutodlary or ancillary to the power of Ugislatlng 
on the particular subjects in respect of which the 
executive orders may have been issued. The remis- 
sion of rent is a matter covered by item 21. Th« 
impugned Act is an Act with respect to the remis- 

fl TT the competence ol 

the United Provinces L^islatore to enact it. 

(g) c,«l p. c. am), 0. 1. B. 10 

parlyandproper parlyexplairted (PerSulaimanJ.). 

would be a necessary party if he ouaht 

no caeotlTe decree can bo passed at all. He would 

^ impleaded if his presence is 
necessary for an effectual or complete adjudIcatllD 

Hinh India Act (2935 ) S 205 

r^h, to to Court rS,?l”ultoS 


question —Govermnent being parly to appeal have 
right lo appeal to Federal Court (Per SuJaiman 
and Varadachariar JJ.. Gwyer C. J.. Dissenting.) 

fPer Siifatman and Varadachariar JJ.) — . 
Where the High Court has by an express order 
brought the V, F. Government on the record and 
then made them a party to the appeal, with the 
idea that that would give to the U, P. Govern, 
ment a right to appeal to (he Federal Court, it 
cannot subsequontly U said that the U. P. Gov- 
ernment were not “any party” in the appeal. 
S. 205 does not say any party “directly aggrieved 
by the judgmeot, decree or the final order*’ much 
less “directly aggrieved by the decree actually 
pas^.“ In tbe absence of any such restriction in 
S. 205 and in view of the (act that an appeal lies 
even on a constitutional question alone without 
raising any other ground, the U. P. Government 
who were a party to the appeal In the High Court 
have a right of appeal. (P 29 C 1 2] 

^ fPer Gtcyer C.J.) — The Province not be'ing 
interested in any way in the original dispute be- 
tween the plaintiffs and the defendants save to up 
hold the validity of a particular Jaw which h^l 
ton challenged in the course of the proceedings, 
the Federal Court would not, at the instance of a 
third party who had no direct interest in the ori- 
ginal suit, order tbe High Court to vary the decree 
which It has given as between plaintiffs and defen. 
aants and the Province would not have a right of 

« [P26C2:P27 0 1] 

(j) I>iUrprt(atw7t of Slatiiles—Tico interpreta. 
fwns possible— One less likeln 1° produce irnuracti. 
cable results tnust be accepted (Per Sulaimao J.) 

If there are two possible interpretations, it is the 
duty ol a Court to accept that one which is more 
r«asonable, more consistent with ordinary practice 
and less likely to produce impracticable results. 

(k) Inlerprelation 0 / SialuUs —Bepealfll mh 

^ repeal is implied 

explained (Per Sulalman J,) ^ 

It is not absolutely necessary that a sUtuU 
must repealed by express Uuguage, e.g., shown as 

Repeal, and cer! 
toinly alteration or amendment, can be effected 

implication also. When two Acts ate 
clwrly mwnsistent with or repugnant to each 
other the former will be deemed I ha “0 b«n1m 
pli^ly re^M or amended, as the last expression 

LegisUture must always prevair 

othir*^TwfA“** ^ ineconcilable with eaoh 
hi J- “®Sitive enactments need not however 
contradictory. An eatb’er statute expre.3 in 
negaUve language may be included in or absorbed 
by a later statute expressed in a simile nStiS 

(1} aoitrnment of India irt 

ic"S“ £ .irx th™ ui' 

l»p 
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(in) Interpretation oj Statutes — Retrospective 
effect — Statutes affecting vested rights. 

StatuKs affecting vested rights must be con- 
strued strictly and not given a liberal interpreta- 
tion : Case law referred. [P 37 C 2] 

Whether the impugned Act is applicable to pend- 
ing actions : (Queere). (P 39 C 1 ; P 47 C 1] 
Government of India Act (2935), S. 293 
— V. r. Itegulanzalion of i^missions Act (12 of 
193S), is not ultra vires U.P. Legislature nn<f not 
opposed to S.393: ILR (1940) All 455 ; AIR 1940 
Ail 272 : 1S9 I C 68G (F B), REVERSED. 

The U. P. Regularization ol Remissions Act of 
1933 is within the sphere allotted to the Provincial 
Legislature by the Constitution Act; it is not 
opposed to S. 292 of that Act and is intra vires the 
United Provinces Legislature : ILR (1940) All 455 : 
AIR 1940 All 272 ; 18S I C 586 (FB). REVERSED. 

[P 46 C 1) 

Dr. Narain Prasad .4slAona, Advocate-General 
of the Vniled Provinces (with him Mr. Sr% 
Narain SaUai, Advocate, Federal Court,) 
instructed by Mr. G. Sahaij, Agent — 

for Appellant. 

Mr. P. L. Banerji, Senior Advocate, Federal 
Court (with him Mr. Prem Mohanlal Verma, 
Advocate, Federal Court) instructed by Mr. 
T. K. Prasad, Agent — for Respondents. 

Gwyer C. J. — In this case the priucipal 
guestioD to be decided is whether the Begu- 
larizatioQ of Hemissions Act, 1938 (14 of 
1938), an Act of the Legislature of the 
United Provinces, was within the compet. 
ence of the Legislature which enacted it. 
The litigation in which the question has 
arisen can be briefly described. The defen- 
dants to the original suit were tbekadars, a 
thekadar being, by statutory definition, "a 
farmer or other lessee of proprietary rights 
in land, and in particular of the right to 
receive rents or profits”, with the terms of 
bis lease or theka embodied in a written 
instrument executed by the landlord. They 
were sued by their lessors for arrears of 
rent for the year ending June 1931, and the 
two following years at the rate reserved by 
the lease, and among other defences pleaded 
that TemissioDS of rent had been ordered 
by the Local Government which ought to 
be taken into account in calculating the 
amount due. The plaintiffs contended that 
these remissions were beyond the power of 
the Government to order and that the 
defendants were not therefore entitled to 
roly upon them. On this issue both the trial 
Judge and the District Judge on appeal 
decided in the defendants’ favour. The 
plaintiffs then appealed to the High Court, 
and during the pendency of the appeal a 
Division Bench of the High Court held in 
another case, ILR (1938) .all 114,* that 
remissions madej^purs uance of the Gover n, 
i. C88)'25 XT R 1938 All 168 : 174 1 C 605 : ILR 
(1938) All 114 : 1987 ALJ 1396, Muhammad 
Abdul Qaiyum v. Socretary of State. 


ment order above referred to had no legal 
effect. In order to appreciate the legal 
questions involved, it is necessary to refer 
to certain statutory provisions contained in 
the Agra Tenancy .\ct, 1926, which at all 
material 'times regulated the relations be- 
tween the parties, though it has since been 
repealed and only re-enacted with substan- 
tial alterations. 

The purpose of the Act is indicated by 
its title, "an Act to consolidate and amend 
the law relating to agricultural tenancies 
and certain other matters in Agra,” and it 
mav be described as a Code of landlord and 


tenant law for the province of Agra. At the 
end of tliat part of the Act which dealt 
with the subject of rent and of the machi- 
nery whereby in certain circumstances rent 
might be enhanced or abated, there was a 
fasciculus of sections entitled '‘ezceptional 
provisions,” including three sections which 
require to be noticed. Section 72 empowered 
a (Tourt making a decree in a suit for arreai'S 
of rent to allow, with the sanction of the 
Collector, such remissions from the rent 
payable as might appear to the Court to be 
just, if the produce of the land had been so 
diminished by drought, hail, deposit of sand 
or other like calamity during the period for 
which the arrears were claimed that the 
full amount of rent payable by the tenant 
for that period could not be equitably 
decreed. The section then provided that 
where rent was thus remitted, the revenue 
authorities should, on the report of the 
Court, grant a remission of land revenue in 
proportion to the rent remitted for the cor- 
responding area belonging to the same land- 
lord. Section 73 dealt with the converse 
case, and provided that when for any cause 
the Local Government, or any authority 
empowered by it, remitted or suspend^l 
for any period the whole or any part of the 
revenue payable in respect of any land, a 
CoUector might order that the rents of the 
tenants should be remitted or suspended 
to QD amount which shall bear the ^me propor- 
tion to the whole ol the amount pipblo in respect 
of the land as the revenue of which the 
baa been so remitted or suspended to |*i® 

whole of the revenue payable in respect of such lauJ. 

By S.74, an order passed under s. 73 was 
not to be questioned in any civil or revenue 
Court, and no suit was to lie for the rewvei y 
of any rent of which the payment bad been 
thus remitted or suspended. It will be seen 
therefore that, in the first case, the r®™'®' 
Sion or suspension of land revenue fo owed 
the remission or suspension of rent a^o^® 
by the Court and sanctioned by the OoUec- 
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tor; and that, in the second, remission of 
rent might be ordered by the Collector only 
after the Local Government had remitted 
or suspended the land revenue. Section's 
was expressly extended to thekadars by 
S. 219 of the Act, but not S. 72. The reason 
DO doubt was that where the parties bad 
embodied their contract in a formal written 
instrument, they must in agreeing upon the 
amount of rent be assumed to have bad in 
mind the possibility of such occurrences as 
were dealt with in S.T2; but a remission or 
suspension of land revenue under s. 7S would 
destroy the basis upon which they must 
necessarily have contracted and it would be 
inequitable if a consequential adjustment 
were not permitted. 

In 1931, the United Provinces were faced 
with a catastrophic fall in agricultural prices 
followed by threats to withhold rent on a 
large scale. Faced with what was clearly a 
most difficult situation, the Government 
appears to have acted with courage and 
promptitude. It took the view that the most 
urgent problem was that of rent, and de- 
vised a scheme for the systematic reduction 
of rents, varying with the circumstances of 
the different districts, followed later by 
consequential adjustments in land revenue. 
The plans adopted were described in a series 
of communiques issued from time to time, 
the first being dated 29th April I93i and the 
last 28 th October 1932. The Government 
api^ars to have been well aware of the legal 
position, for, in its last communique, a state* 
ment on the report of the rent and revenue 
committee of the Legislative Council, it 
obseived that 

tbo Govetnor in Council recomizes tl.«t 

the action which Govetninent were compelled to 

tS by any pro^aon in 

JvVft ‘*“8 law, and be is as anxious as any patty 

be regularized as as 
gwble. But owing to the magnitude oI the pro* 
Wem the process will inevitably take time. Tbo law 

TriL™ * position as baa 

ariun from the recent seven] bll In prices. 

The Government, in other words, were 
laced with a problem with which executive 
governments have often to deal ; a grave 
emOTgenoy. threatening public order, and 
inadequate powers for meeting it. In oir 

government has 

the^hm^iJ® rf if it exceeds 

the limit of Its powers, upon the willingness 

of the Legislature to indemnify it subse- 

quently; and Legislatures ore usually pre- 

tW^r^ a eovernment absolution, if 

end of the reasonableness of the measures 


adopted. A government however always 
runs the risk of the measures which it has 
taken becoming tbe subject of legal pro* 
ceedings before it has obtained its inde- 
mnity, and this is what happened in the 
present case. It is clear that s.73 of the 
Act, only enabled remissions of rent to be 
ordered, if there had been a prior remission 
of land revenue; and therefore the orders 
of the Government on this occasion had no 
legal force or effect and could not be relied 
upon by any tenant in a suit by his landlord 
for the recovery of arrears of rent. The 
Allahabad High Court so decided, as I have 
alr^dy stated; and it was because of this 
decision that the Governmeut found them* 
selves compelled to invite the Legislature to 
pass the Act which is tbe subject of the pre* 
sent appeal; the question is whether that 
Act is effective for the purpose for which it 
was deigned. I think it right to observe, 
in justice to the Government, though the 
matter does not of course affect the legal 
position, that while no doubt its action 
exposed it to much criticism, a substantial 
number of landlords were willing to co-ope* 
rate with it in meeting the emergency. This 
appe^ from the communique of nth May 
1931 in which the Government recorded its 
appreciation of the spirit shown by a depu- 
tation of the taluqdars of Oudh who had 
wai?^ their legal claims and agreed without 
condition to remit whatever Government 
considered fair to their tenants; and also of 
the generosity with which the Agra land, 
lords bad shown their willingness to grant 
remiMion to a large number of cultivators. 
It is desirable that this should be said, for 
Courts of justice, while giving no coante- 
nanM to the theory that governments are 
at h^rty to break the law whenever they 
find It convenient to do so, ought to ababaiu 
from harsh or ungenerous criticism of mea 
swes taken in good faith by those who bear 
the responsibility of goveromenb, when 
suddenly faced with a serioos and perhaps 
dangerous situation. ^ 

of Remissions Act. 
1938, had been passed before the present 
appeal came Wore the High Court, and 

when the appellants sought to take advan- 
ce of It on the ground that the respon- 
dents could no longer challonge the validity 
of the remi^on orders, the latter replied 
by chaUenging the new Act itself. This 

of fh? oompeteucy 

of the L^idature to enaot. The three 

learned Judges who composed the Bench 
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ilqbal Ahmad, Bajpai and Mohammad 
Ismail, JJ.) all took the view that the Act 
wa? contrary to the provisions of S.292, 
Constitution Act. because it attempted to 
legislate retrospectively: but Iqbal Ahmad J. 
was also of opinion that none of its provi. 
sions were with respect to any of the 
matters set out in List 2 of Sch. 7 to the 
Constitution Act, nor indeed with respect to 
any of the matters in List 3, the Concur, 
rent List. 

Before the case was beard by the Full 
Bench, the High Court had caused notice 
to be given to the Advocate-General of the 
Province, in order that, if the United 
Provinces Government so directed, he might 
appear and support the validity of the Act. 
The Advocate-General was accordingly 
heard; and when, after the Full Bench had 
given judgment, the case came again before 
the High Court to be Snally dealt with, the 
Government applied to be made a party to 
the appeal, in order that (as the application 
stated) it might have a right of appeal to 
the Federal Court. The application not be- 
ing opposed, the Government was duly 
made a party; and its name appeared there, 
after as respondents on the record, under 
the style of the United Provinces Govern, 
ment, in addition to those of the plaintiffs, 
appellants and the defendants. In the final 
order of the High Court, however, admitting 
the appeal to this Court, the parties on the 
record are described as "the United Pro- 
vinces, Applicant (sic) to the Federal 
Court,” with all the original plaintiffs and 
defendants as respondents. It is in that 
form that the appeal has now come before 
us. It should be added that the defendants 
did not enter an appearance in this Court 
and only the United Provinces and the 
plaintiffs were represented at the bearing. 

In these circumstances counsel for the 
lessors took a preliminary objection and 
contended in a very able argument that the 
Advocate-General ought not to be heard, 
because the High Court had no power to 
make the Province a party to the suit and 
the Province had therefore no right to 
appeal. He put it as a matter of jurisdiction 
and not merely as a wrongful exercise of 
discretion by the High Court. The applica. 
tion of the United Provinces was made 
under 0. i, R. 10 (2), Civil P. C., the material 

words of which are as follows : 

The Court may at any stage of the proceedings, 
either upon or without the application of either 
party, and on such terms as may appear to the 

Court to be just, order that the name of 

any person who ought to have been joined, whe- 
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ther as plaintiS or defendant, or whose preence 
before the Court may be necessary in order .to 
enable the Court eSectually and completely to 
adjudicate upon and settle all the questions in- 
volved in the suit, to be added. 

Counsel for the lessors argued that the 
desire of the Province to secure the right of 
appeal did not make 0. i, R. lo (2) appU- 
cable to the case: but, he also based bis 
argumenton broader grounds and contended 
that the mere fact tliat the validity of pro- 
vincial legislation was being challenged was 
no sufficient reason for making the Province 
a party to a suit between private persons. 

I desire to say at the outset that, assum. 
ing for the moment that there was juris, 
diction to add a party to represent the 
executive Government of the Province, that 
party ought not in my opinion to have been 
the Province itself. It is true that by section 
17C (l), Constitution Act, a Provincial Gov. 
ernment may sue or be sued by the name 
of the Province, and may, subject to any 
provisions which may be made by Act of 
the Federal or the Provincial Legislature, 
sue or be sued in relation to its affairs in 
the like cases as the Secretary of State in 
Council might have sued or been sued if the 
Act had not been passed. But it seems to 
me that where the validity or constitution, 
ality of provincial legislation is in issue, and 
not any matter relating to the proprietary 
rights or interests of the Province, it is more 
convenient and more correct that the Advo. 
cate.Ceneral should represent the executive 
Government for the time being of the Pro- 
vince. This is the Dominion practice, and in 
my opinion it ought to be followed in Indio. 
The Secretary of State was first made liable 
to be sued by S. 05, Government of India 
Act, 1858, and the same suits and remedies 
were made available against him as had been 
available against the East India Company. 
He was no doubt substituted for the East 
India Company after the transfer of all the 
rights of the Company to theCrown, because 
under the constitutional arrangements made 
by the Act of 1853 he had complete control 
of all the revenues of India. Bub the ques- 
tion of the constitutionality of an Indian 
statute could rarely have arisen before the 
present Constitution Act, and even more 
rarely still in the case of a provincial statute:] 
and it seems to me, as I have said, that the, 
more convenient course is to confine the, 
operation of S. 17C (l) to cases in which the 
proprietary rights or interests of the Pro- 
vinces are affected, and. if the Government 
of a Province desires to uphold the 
of a Provincial Act or to cbaUen&e that ol 
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a Federal Act, ifc should direct the Advocate- 
Geneva! of the province to intervene on its 
behalf. 

A number of cases were cited on the true 
construction of O. 1 , R. 10. Counsel for the 
lessors relied principally upon 50 Mad 34,- 
in which Srinivasa Ayyangar J. refused an 
application by the Secretary of State to be 
added as a party in a case said to involve 
the question whether an Act of the Pmvin. 
cial Legislature was ultra vires. The learned 
Judge, treating the case as one of first im- 
pression, held that the words “all the ques- 
tions involved in the suit" must refer to 
questions as between the parties to the liti- 
gation, that neither on principle or autho- 
rity could the Secretary of State be regarded 
as a necessary or a proiier party, and that 
he ought not to be joined as an additional 
defendant. He concluded his judgment with 
these words : 

Having regard to the number aod variety of 
legislative bodies and authorities in the country at 
the present day, paramount, imperbl, local, dele- 
gated, subordinate, etc., I feel that questions of 
ultra vires are certain to be raised in the Courts in 
iDcreasiDgly large numbers of cases and I refuse to 
contemplate with equanimity the prospect of the 
^rotary of State for India being required by every 
defendant to be made a patty in every one of them 

This judgment was criticised and dissent, 
ed from in A I B 1920 Mad 443* by Venkata 
Subbarao J., a case in which the plaintiff 
had brought a suit against a district board 
for a declaration that he bad been duly 
elected a member of the board by a resolu- 
tion passed at the meeting of a certain talug 
board. The Government applied to be joined 
as a defendant, but both plaintiff and defen- 
dant opposed the application. It was held 
that since by a local Act Government had 
the power of control over ail local boards in 
the province and could suspend the exeou- 
tion of any resolution (as they had appa 
rently done in the case of the talug board) 

It WM a proper party to the suit and ought 
to be added. The learned Judge was of the 
opinion (which I cannot myself share) that 
Siimvasa Ayyangar J., had in the earlier 
judgment ignored the distinction made in 
0. 1, B. 10 beWeen (i) persons who oogbt to 
have l^n joined, and ( 2 ) persons whose pre- 
MDce 18 neceswy to enable the Court com- 

aid ^ adjudicate upon 

^ settle all the g uesHons involved in the 

r = I 0 914 : 60 
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suit, i. e., between necessary' parties aud 
proper parties. Basing his opinion on earlier 
English and Indian authorities, lie held that 
the Court was nob bound to decide a dispute 
in the absence of persons whom it most 
vitally concerned, and that in the case before 
him it was the Government who had inter- 
fered with the alleged right of the plaintiff 
by suspending the execution of the resolu. 
tion of the taluq board. Hence he conclud- 
ed that the Government was a proper party 
to the suit. 

It is not clear to me that Srinivasa Ayyan- 
gar J., would have come to a conclusion 
contrary to that of his brother Judge, if the 
later case bad come before him; for different 
principles appear to be involved in the two 
cases. The question of the validity of the Act 
could certainly have been decided in the 
absence of the Secretary of State in the fii-st 
case, though it might have been convenient 
to have him represented before the Court. 
In the second case, it was in effect the action 
of the Government itself of which the plain- 
tiff complained. But it is obvious that in the 
later case a wider view was taken of the 
powers conferred by 0. 1, R. lo, and stress 
was laid rather upon the words “effectnally 
and completely to adjudicate upon and settle 
all the questions involved in the suit" than 
upon the words “necessary to enable the 
Court” which preceded them. The Allahabad 
High Court appear to have gone further in 
55 AUL 825* and to have held that the Court 
hM inherent powei-s of its own in the matter 
which are not restricted by o. l. R. lO; but 
1 should always hesitate to rely on unspeci- 
fied and undefined inherent powers as a justi- 
fication for any action taken, if it is possible 
to avoid doing so. In any cose, the first of the 
Madras decisions is directly in point in the 
prewnt ^e, though the report does not 
indicate how the question of ultra vires in 
fMt arose in connection with the provincial 
statute which was under disoussion. nor is it 
^y to SM how under the Government of 
India Act. loio. and the Devolution Kules 
quwtions of ultra vires in the case of provin. 

anrt. The decision in the later case may 
have been justified on the facts, but those 
facts were very different from those which 
are now under consideration. 

f Constitution Act, however. 
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Legislature or the Legislatures of the Pro- 
vinces, is completely changed; and the cases 
•\vhich have already come before this Court 
during its brief history show thedifficulty and 
complexity of the disputes in which ques- 
tions of legislative competence are involved. 
I think that it would be a matter of great 
regret to this Court if in any such case it bad 
not the assistance of the Advocate-General 
of the Province concerned, and this point 
was not overlooked when the rales of the 
Court were drafted: see Federal Court Rules, 
o. 3G. But, in the absence of such an express 
rule in the Code, it is necessary to decide, 
first, whether the Advocate-General was 
rightly empowered to inteiwene as a party 
on the record, and, secondly whether in the 
particular circumstances of the present case 
he has an independent right of appeal. 

It can but rarely happen, in cases between 
private persons involving the constitutional 
validity of a statute, that an Advocate- 
General is a “necessary” party: and I am 
not prepared to say without further consi- 
deration that he is even a “proper” party in 
each and every case. But in a number of 
cases, of which the present is an example, 
jthe question whether a statute is or is not 
valid involves the question of the scope of 
the executive authority of the province. 
The executive authority of a province vests 
in the Governor on behalf of the Crown, 
and extends to all matters with respect to 
which the Legislature of the province has 
power to make laws (s. iO, Constitution Act). 
If then a provincial Act purporting to confer 
powers upon the executive is held to be 
beyond the competence of the Provincial 
Legislature, the scope of the executive autho- 
rity of the province is thereby declared to 
be more restricted than Legislature and 
Government had supposed or intended. If 
the Act impugned in the present case is 
held to be invalid, orders issued by or under 
the authority of the Provincial Government 
in the past can be questioned in a Court of 
law, and the Government would have no 
power to issue any orders of the kind in 
the future. It is therefore impossible for a 
Court so to decide in litigation between 
private parties without imposing a hitherto 
unsuspected restriction upon the powers of 
the Government; and it does not seem right 
that this should be done without the Gov- 
ernment being a party to the proceedings 
•before the Court. In my opinion, the Advo- 
cate-General of the province is a proper 
party, in the sense that without him the 
Court cannot effectually and completely 


^indicate upon and settle all the questions 
involved in the suit. I am not prepared to 
extend the operation of O.i, R.io, beyond 
what is necessary, but it seems to me that 
to allow the Advocate-General to intervene 
as a party in cases of this kind is for the 
reasons which I have given within the spirit 
and I think also the letter of the rule. 

The Judicial Committee held in (i 9 - 20 > 
A C 35S® that when an action, if successful, 
will affect the rights claimed by the Crown, 
but the plaintiff has against the Crown no 
claim to which the procedure by petition of 
right is applicable, the Attorney-General is 
nevertheless a necessary and proper party 
and may be joined as a defendant by the 
plaintiff. In that case the validity of a Crown 
grant, and not of a statute, was challenged, 
but I draw attention to the following obser- 
vations of Lord Buckmaster, who delivered 
the judgment of the Committee : 

It is quite tras that the title ol the Cronn to the 
land ioquestiouis not ic controversy, nor is the 
Crown asked to do any act or grant any estate or 
privilege; but in the event ol the plaintifis' success, 
the rights existing in the Crown and consequent 
upon the grant to the respondents will cease. U 
these interests lay in a third party, he ought cer- 
tainly to be added as a defendant and that is the 
best means of testing the necessity of the atten- 
dance of the Crown (at page 363). 


Adapting these words, I might say that 
in the event of the lessors succeeding in 
the present case, certain rights of the Crown, 
that is, of the executive, of the province 
will cease to exist, in the sense that they 
will no longer have that extended effect 
which it was believed that the impugned 
Act had given them. In a recent case in a 
Canadian Province, (1937) 3 D L R (Ont) at 
p. 458 ,® a local Judicature Act had provided 
that no Act of the Provincial Legislature 
should be adjudged invalid in any proceed- 
ings until after notice had been given to 
the Attorney-General of Canada and to the 
Attorney-General of the province and that 
the two Attorneys-General were entitled as 
of right to be beard, notwithstanding that 
the Crown was not a party to the proceed- 
ings. This enactment was held not to pre- 
clude the making of the Crown, represented 
by the Attorney-Geheral, a party to an 
action, and the Court stating that m cases 
admitting of doubt it was desirable that t^ 
Crown should be made a party, declared 
the Attorney-General to be a proper, it not 


920) A C 35S : 89 L 3 P C 27 : 122 L T 563 : 
P L R 49, Esquimalt and Hanalmo Railway 

937^8^°^ B (Ont) at p. 458, Beauharnois L. 
k^P.^Ck). V. HydrcElecUic Power Commission. 
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a aecessary, party to the litigation before 
it. It is not necessary for toe to say whe- 
ther I agree ^ith this more general propo- 
sitioo; I am content to limit my observations 
to eases wljere to challenge the validity of 
a statute would, if successful, affect the 
executive authority of the province. It 
would BO doubt be often, perhaps usually, 
convenient if the Court liad tlie .-Vdvocate- 
General of the province before it, wtien the 
, validity of a provincial statute is in issue: 
and High Courts may desire to consider 
whether they should not frame a rule of 
their own upon the subject which will set 
all doubts at rest. 

It seems to me however by no means to 
follow that, because the Advocate.General 
of the province has been permitted to be 
put on the record as an intervener in the 
suit, he is also entitled to prefer an iode* 
pendent appeal to this Court, in the absence 
of any appeal by the parties. He has an 
interest in the litigation, it is true, hut the 
suit is after all between private parties; and 
if they are content with the decision of the 
C^urt, whether it be in favour of the plain, 
tiff or the defendant, it is difficult to see on 
what principle the Advocate-General can be 
held to have a locus standi sufficient to 
justify an independent appeal of his own. 
If one of the parties appeals, then of course 
the Advocate.General has a right to appear 
before this Court, since he is an intervener 
in the suit; but be is a party only in a very 
special and limited sense. The doubts which 
I have felt oq this point are not diminished 
by a very recent decision of the Canadian 
Supreme Court ; (1937) Can s 0 R 137.^ lo 
that cMe the Supreme Court of Alberta had 
held that a statute under which a husband 
had been ordered to pay a certain sum 
towards the maintenance of his wife was 
beyond the competence of the Provincial 
legislature to enact. The Attorney-General 

?: ^ intervened to uphold 

the validity of the Act, and special leave to 
appeal to the Supreme Court of Canada had 
been granted both to the Attorney.Ganeral 
and to the wife, but the wife failed to perfect 
her appeal. The Supreme Court were of 
opinion that though, on an appeal to the 
Court by the wife, the Attorney-General 
would, in the ordinary course, have the right 

th« ‘tie validity of 

tiad notperfeoted 
^appeal, and that un til she had done so 


the Court had no jurisdiction. This decision 
seems to me, if I may respectfully say so, 
to be based upon sound principle, and in my 
opinion this Court ought to follow it. There 
is a significant observation by Lord Haldane 
in (lOl.s) A C ??0' at p, 33i, that Attorneys. 
General intervening in private litigation 
were only entitled to present their views to 
the Judicial Committee and liad no right of 
reply. If an -\ttorney-Gerieral had in such 
circumstances an independent right of 
iipiical of his own, it is difiicult to see why 
lie should not be allowed a right of reply 
like any other appellant. 

I should be disposed to hold therefore io 
favour of the lessors on the preliminary 
lioint; but as both my brethren are of a 
different opinion, I will not formally dissent 
from them. I am very conscious of the 
difficulty which might be caused if the 
doubts which I have thought it right to 
express were justified, for, private persons 
could by a private settlement of their dis- 
pute, or even by collusion, prevent a Pro- 
vincial Government from obtaining a decision 
of the Federal Court on issues of the highest 
importance. This is a matter which might 
well engage the attention of the Central 
Legislature* who have power under S. 215 , 
Constitution Act, to make provision for con* 
ferring on the Federal Court such supple- 
mentary powers not inconsistent with any 
of the provisions of the Act as may appear 
necessary or desirable to enable the Court 
more effectively to exercise the jurisdiction 
conferred upon it by or under the Act I 
now come to the impugned Act itself The 
Preamble to the Act runs as follows • 


sions of rent mado before the passing of this Acton 
account of the fall in prices. 

and S. 2 then provides that 

anything in the Agra Tenancv 
Act, 19.6, or the Oudh Rent Act, 1886. or in any 
otoor law fOT the time being in force where rent has 
been x^ittod on account of any fall in the pr^M of 
Bgnoultural produce which took place before tho 
Minmencement of this Act. under the orK he 

whether^ssed 

SSte AuJf coMoacemeat of this Act.shall 
not to called m question m any civil or revenue 


i, , cue aigh Uourt hav 

neici that these provisions were beyond th 

competence of the United Provinces Leeis 
^ture by reason of s.292. Constitution Act 
lhat seotioD provides tbafc 

L J P 0 64 : 112 L T 188 : 31 T L R 85 ipn 

John Deere Plow Co. v. Wharton. 
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Notwithstanding the repeal by this Act of the 
Government of India Act, (that is to say, the 
Government of India Act, 1919), "but subject to 
the other provisions of this Act, all the law in 
force in British India immediately before the com- 
mencement of Part III of this Act shall continue 
iu force iu British India until altered or repealed 
or amended by a competent Legislature or other 
competent authority". 

It is said that since these words keep 
existing British Indian laws in force until 
they are altered or repealed or amended by 
competent authority, it is beyond the powers 
of any authority, no matter how competent 
otherwise, to legislate with retrospective 
effect: because, if they do so, they are con- 
travening the provisions of the section which 
makes those laws continue in force up to 
the moment of alteration, repeal or amend- 
ment. The purpose of S. 292 was clearly to 
negative the possibility of any existing 
Indian law being held to be no longer in 
force by reason of the repeal of the law 
which authorized its enactment; and it is a 
safeguard usually inserted by draftsmen in 
similar circumstances. An analogous provi- 
sion was included in S. 130, Government of 
India Act, 1019, though in that case it took 
the form of a proviso that the repeal of 
earlier Government of India Acts should 
not affect the validity of any existing law. 
The Union of South Africa Act, 1909, S. 135, 
is almost identical with S. 292, but a slightly 
different formula was adopted in the Bri- 
tish North America Act, 1SG7, and in the 
Commonwealth of Australia Constitution 
Act, 1900. Section 129 of the former is as 
follows : 

Excapt as otherwise provided by this Act, all 
laws in force in Canada, Nova Scotb or -New 

Brunswick at the Union shall continue in 

Ontario, Quebec, Nova Scotia and Now Brnnswick 
respectively as if the Union bad not been made ; 
6ub^t nevertheless .... to be repealed, abolished 
or altered by the Parliament of Canada, or by the 
Legislature of the respective Province, according 
to the authority of the Parliament or of that 
Legislature under this Act. 

Section 108 , Australian Act is as follows : 

Every law in force in a Colony which has be- 
come or becomes a State, and relating to any 
matter within the powers of the Parliament of the 
Commonwealth shall, subject to this Constitution, 
continue in force in the State; and until provision 
Is made in that behalf by the Parliament of the 
Commonwealth, the Parliament of the State shall 
have such powers of alteration or repeal in respect 
of any such law as the Parliament of the Colony 
had until the Colony became a State. 

I pause here to inquire what reason there 
can have been for Parliament to place such 
a fetter as is suggested upon the powers of 
the new Indian Legislatures. No such fetter 
was imposed by S. 130, Government of India 


Act, 1919, for there is nothing in the words 
of that section which could by any stretch 
of language be construed as a prohibition of 
retrospective legislation. But the suggestion 
DOW is that the new Legislatures set up by 
the Act of 1935, which have certainly been 
given powers no less wide than those of their 
predecessors, have nevertheless had a res. 
triction imposed upon them which Parlia. 
ment admittedly saw no reason to impose 
at an earlier date. I agree that it is not for 
this Court to speculate upon the reasons 
which may have induced Parliament to 
legislate in one way rather than another; 
but when I am told that these novel and 
unexpected provisions have been enacted 
and that no apparent reason can be assigned 
for them, I am entitled to ask whether it is 
not possible to place a different and more 
reasonable construction upon the language 
which Parliament has used. It then appeal's 
that Parliament has used almost identical 
language when it enacted the constitution 
of the Union of South Africa ; and the 
industry of counsel was unable to suggest, 
nor have I myself been able to discover, 
that the interpretation which commended 
itself to the High Court of Allahabad has 
ever been even hinted at in any South 
African Court. The same may be said of the 
Canadian and Australian sections; for though 
it is true that the wording of those sections 
is a little different, I confess that I can 
detect no difference in the meaning of the 
language used. 

I find myself unable to agree with the 
decision of the High Court on this point, 
and it is only out of respect for the three 
learned Judges who have taken a contrary 
view that I have dealt with the question at 
any length; for, but for their unanimous 
opinion, I should have thought it scarcely 
open to argument. It must always be re- 
membered that within their own sphere the 
powers of the Indian Legislatures ate as 
large and ample as those of Parliament 
itself. (1878) 3 A C 689* and the burden of 
proving that they are subject to a strange 
and unusnal prohibition against restrospec- 
tive legislation must certainly lie upon those 
who assert it. I can see nothing in the 
language of S. 292 which suggests any inten- 
tion on the part of Parliament to make them 
subject to that prohibition, nor, so far as that 
may be relevant, any explanation why Pw- 
liament should have desired to do The 
sections in the Dominion Acts to which our 
attention was called do n ot seem to have 
9. (1878) 8 A 0 889, Reg. v. Burah. 
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been cited to the learned Judges in the High 
Court; and I cannot but think that their 
decision might have been ditlerent if they 
had had those sections before theoj. 

Apart however froifi the above considera- 
tions, I doubt whether the Regularization 
of Remissions Act does in fact alter, repeal 
or amend any existing Indian law. There is 
nothing in it inconsistent witb|Or repugnant 
to, the Agra Tenancy Act, 19 * 26 . No doubt it 
adds anotbei* Cixse in which a tenant may 
claim the benefit of remissions of rent as 
against his landlord to those already speci- 
fied in the latter Act; but it appears to me 
to have succeeded in doing so without touch- 
ing any of the provisions of that Act itself. 
The view that the Regularization of Re. 
missions Act was invalid because it was not 
enacted ‘with respect to* any of the matters 
enumerated in List ll or List III of Sch. 7 to 
the Constitution Act, though it was strenu- 
ously argued in this Court, only found fav- 
our in the High Court with Iqbal Ahmad J., 
the two other Judges holding that the Act 
was within items No. 2 or 21 of List li, or 
partly within one and partly within the 
other. These two items are as follows; 

2, Jurisdiction and ^wers of all Courts except 
the Federal Court, wfth respect to any of the 
matters in this List; procedure in rent and revenue 
Courts. 

2], Land, that is to say, rights in or over land 
land tCDures, inclodiDg the relation of landlord 
and tenant, and the collectiou ol rents; transfer 
ajjeoatiou and devolution of agricultural land • 
land improvement and agricultural loans; colonil 
zation; Courts of Wards; encumbered and attached 
estates; treasure trove. 


I am of opinion that in enacting the A 
the Legislature has legislated with respect 
matters covered by item 2i. The subjec 
dealt with in the three legislative lists a 
not always set out with scientific defin 
tion. It wo\Ud be practically impossible fi 
example to define each item in the Provii 
cial List in such a way as to make it excli 
«ve of every other item in that list, ar 
iaruameot eoems to have been contenl; j 
take a number of comprehensive cafcecoru 
and to describe each of them by a word ^ 
broad and general import. In the ease < 
Mme of these categories, such as “Loci 
Government,” “Education,” “Water” "Acr 
culture” and “Land.” the general word 
amplified and explained by a number t 
examples or illustrations, some of whic 
would probably on any construction hav 
been held to faU under the more genen 

■word, while the inclusion of others might nc 


be so obvious. Thus “Courts of Wards ’ and 
“treasure. trove’* might not ordinarily have 
been regarded as included under “Land,” if 
they had not been specifically mentioned in 
item 21. I think however that none of the 
items in the lists is to be read in a narrow 
or restricted sense, and that each general 
word should be held to extend to all ancil- 
lary or subsidiary matters which can fairly 
and reasonably be said to be comprehended 
10 it. I deprecate any attempt to enumerate 
in advance all the matters which are to be 
included under any of the more general 
descriptions; it will be sufficient and much 
wiser to determine each case as and when 
it comes before this Court. I am moved to 
make tliis observation because of a passage 
in the judgment of Iqbal Ahmad J., in 
which he says: 

By the nutbenty givoo to it to make laws about 
the * ‘collection of rents'* tbo Provincial Legislature 
is in oiy judgment aiitborize<l to provide about 
payment of rent in cash or in kind; to fix tbo in- 
stalments in wbicb tool is to lo collected, to make 
provision about abatement or enbencement of 
rent, to prescribe the conditions under which the 
rent may be remitted, to regulate the method by 
which rent is to be coliccled and to legislate about 
bindr^ matters. The impugned Act, however, is 
not with respect to any such matter. It is there- 
fore outside (he scope of entry 21 of tho Provincial 
List. 

I do not know why the learned Judge 
should assume that the list of illustrations 
which he gives is necessarily exhaustive. 
I agree that, if it were, his conclusion might 
follow logically from his premises ; but such 

priori assumptions are a dangerous guide 
for the construing of a statute. The general 
descriptive words in item 2i include “the 
collection of rents’*; and if a Provincial 
Legislature can legislate with respect to the 
collection of rents, it must also have powerl 
to legislate with respect to any limitation 
on the power of a landlord to collect rents, 
that is to say, with respect to the remission 
of rents os well as to their collection. Item 
n of the Provincial List is “forests**; could 
It reasonably be argued that the power to 
legislate with respect to forests did not 
include a power to legislate with respect 
not only to afforestation but also to dis- 
afforestation? Item 24 is “fislievies**; could 
It reasonably be argued that tliis only in- 
eluded the regulation of fishing itself and 
did not include the prohibition of fishing 
altogether in particular places or at parti- 
cular times? I have no doubt that legisla. 
tion with respect to the remission of rents 
IS legislation with respect to a matter in. 
eluded ID item 21. 
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It is then necessii y to inquire whether 
the impugned Act is an Act with respect to 
“remission of rents,” for, if it is. it follows 
from what I have just said that it was 
witliin the competence of the Pro%-iucial 
Legislature to enact it. In my opinion, it is 
such an Act. although it may also be an 
Act with respect to something else, that is 
to say, the validation of doubtful executive 
orders. It does not seem to me necessary to 
consider what the pith and substance of tbe 
Act is, to use a now familiar phrase ; for 
that question does not arise, unless the 
Court is inquiring whether a particular Act 
falls within one Legislative List or another. 
In the present aise, there is no suggestion 
of any competition between List I and 
List II, and if the Act does not fall within 
List II, Isince no one has suggested that it 
falls within List ml, it can only be an Act 
with respect to a subject-matter which has 
been overlooked or forgotten, and no Legis- 
lature in India could deal with it until the 
Governor-General had exercised his powers 


under s. 104, Constitution -Act. The valida- 
tion of doubtful executive acts is not so un- 
usual or extraordinary a thing that little 
surprise would be felt if Parliament bad 
overlooked it, and it would take a great 
deal to persuade me that legislative power 
for the purpose has been denied to every 
Legislature, including the Central or Federal 
Legislature, in India. It is true that “vali- 
dation of executive orders" or any entry 
even remotely analogous to it is not to he 
found in any of tbe three Lists; but I am 
clear that legislation for that purpose must 
necessarily be regarded as subsidiary or an- 
ciliary to the power of legislating on the 
jparticular subjects in respect of which the 
^executive orders may have been issued. 

I arrive at the conclusion therefore that 
the remission of rent is a matter covered by 
item 21, that the impugned Act is an Act 
with respect to tbe remission of rent, and 
that it was within the competence of the 
United Provinces Legislature to enact it. 
On this view of tbe matter, it is not neces- 
sary to decide whether the Act is also with 
respect to matters covered by item 2, that 
is to say, “Jurisdiction and Powere of the 
Provincial Courts”: but, if it had been 
otherwise, I should have been disposed to 
say that the jurisdiction and powers of the 
Courts are not affected merely because cer- 
tain executive orders are not allowed to be 
questioned in any Court. If the Act had 
provided, as it well might, either that these 
particular orders.,if produced from the pro- 
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per custody, should prove themselves, or (if 
the Act is to be given a rather wider inter- 
pretation) that they should be conclusively 
presumed to have been lawfully made, then 
it does not seem to me that any doubtcould 
have arisen, unless indeed any Act relating 
to evidence must also be held to relate to 
the jurisdiction and powers of tbo Courts; 
but this can scarcely be so, in view of item 
No. 5 in the Coiicurreut List. If, on the other 
hand, it were to be contended that the im- 
pugned .\ct was an Evidence Act and there- 
fore in competition with List ill then I should 
have no hesitation in holding that its pith 
and substance is rent or remission of rent 
and not an amendment of tbe law of evi- 
dence, and that therefore it still fell within 
List II. 

Two other points were raised in the course 
of the argument, but they need only be 
mentioned to be dismissed. There is nothing 
in the contention that tbe Act is voidunder 
S. 29a(3), Constitution Act, because the prior 
sanction of tbe Governor had not been ob- 
tained to the introduction of the Bill, since 
it is completely disposed of by the provi- 
sions of S. 100 12). Tlie contention that the 
Act bars a civil remedy and therefore con- 
flicts with Ss. 4 and 9, (^ivil P. C., a matter 
falling under List Hi, so that by reason of 
s. 107 12 ), Constitution .^ct, the asseut of the 
Governor-General would be required to make 
an Act passed by a Provincial Legislature 
with res[)ect to it valid, is equally barren 
of substance. Section 4 of tlie Code only 
applies “in the absence of any specific pro- 
vision to the conti-ary” and s. 9 excepts suits 
which expressly or impliedly are not cogniz- 
able by the Courts. 

But, if, as I hold, the Regularization of 
Remissions Act was not beyond the com- 
petence of the Legislature to enact, the 
question still remains what is to bo the 
effect of such a decision. The thekadars, the 
original defendants, entered no appearance 
inthisCourt, and the province was the only 
appellant. The province was not interested 
in any way in the original dispute between 
the plaintiffs and the defendants, save to 
uphold the validity of a particular law which 
had been challenged in the coui-se of the 
proceedings. It is, in my opinion, impossible 
for this Court, at the instance of a third 
party who had no direct interest in the ori- 
ginal suit, to order the High Court to vary 
the decree which it has given as between 
plaintiffs and defendants; and thedifliculties 
which would arise if any other view were 
taken lend additional force to the doubts 
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jT^hich I have already expressed on the right 
of the province to appeal at all. I think 
therefore that the appeal should be dis- 
missed, and my brothers concur, though for 
different reasons. In these circumstances it 
is not necessary for me to express an opi- 
nion on two other points which were strongly 
argued before us by counsel for the lessors, 
that is to say, whether the Act ought to be 
construed as having no application in the 
case of suits pending at the time when it is 
passed, and whether the provision in it 
which forbids the remissions from being 
questioned in a Court of law has the effect 
of validating them for all purposes, and of 
preventing any suit for recovery of the rent 
alleged to have been remitted. Many inte- 
resting questions of law arise in connection 
with both these points, which might be 
profitably discussed on a more appropriate 
occasion, but I express no opinion on them 
now. The appeal will be dismissed. There 
will be no order as to costs. 

Snl&iman J. — This is an appeal by the 
United Provinces which intervened and 
were impleaded in the second appeal before 
the High Court. The present suit was in* 
stituted on 5th December 1034, by two land- 
holders for their share of the arrears of rent 
for the period4330.i841 Fasli (1031-1034 A. D.), 
against the defendants who were tbekadars 
(lessees of proprietary rights in agricultural 
lands) under a registered document, dated 
20th April 1028, fixing an annual rent of Rs. 
^ and entitling the thekadars to make col- 
lection of rents from tenants. The defendants 
claimed a deduction on account of remissions 
of rent which had been ordered. The Assis- 
tant Collector rejected the plaintiffs* con- 
tontion that remissions could not be set off 
under the terms of the thekanama, made a 
d^uction of R8. 908-8.3 on that account in 
the rent for the years in suit, and allowing 
for Rs. 105 as remission in revenue, decreed 
the suit m part. On appeal, the District 
Judge rejected the contention that the scale 
of remission of rent was excessive and up- 
held the first Court's decree. 

On 2Gth September 1935, the landholders 
appealed to the High Court and in their 
grounds Nos. 2, 3 and G urged that it had 
not been shown that remissions in revenue 
and rents were made under s. 73 , Agra Ten. 
anoy Act (Act 3 of 1926), and that the deci- 
sion of the Assistant Collector was not 6nai 
^der s. 74 of that Act. which had been 

hod been 

^tled by Muhammad Abdul Qaiyum. a land- 
holder, m 1935 . against the Secretary of 


State, for a declaration that orders for re- 
mission of rents previously made were not 
legally authorized and for injunctions and 
damages, came up in appeal before the High 
Court and was disposed of on 13th May 1937: 
I L R (103>) ALL ii4.^ The High Court held 
that the remissions. Rot being in accordance 
with S. 73. -Agra Tenancy .^ct, were ultra 
vires and illegal, and S.74 ofthat Actwas not 
a bar to that suit; but the suit was dismissed 
on the ground that the then plaintiff should 
have sued his tenants ignoring the remissions. 
While the appeal in the present case was 
pending in the High Court, the impugned 
Act, viz., the U. P. Regularization of Re- 
missions .-^cb (Act 14 of 193S) came into force 
on 24th September 1938. The appeal came 
up before a Bench of two Judges who allow, 
ed time to the U. P. Advocate-General to 
consult his Government whether they would 
like to be heard on the question of the ultra 
vires nature of the impugned Act. Later, 
the question of law whether Act 14 of 1938, 
was or was not infcra vires the Legislature, 
was referred to a Full Bench of three Judges 
for an authoritative pronouucement. Before 
the Full Beuch the Advocate.General was 
allowed to be beard on behalf of the Gov- 
ernment. Although there were differences 
of opinion on some of the points raised in 
the case, all the three learned Judges ulti- 
mately came to the conclusion that the Act 
was ultra vires the Legislature. The case 
then went back to the Division Bench. 
On Sth April 1940, an application was pre- 
sented on behalf of the United Provinces 
Government praying that the Govern- 
ment be formally impleaded as a party to 
the case. The application came up for dis- 
jposal on 9th April 1940. The Court ordered. 
This application is not opposed. Let the 
United Provinces Government be made a 
party to the appeal.” On I2th April 1940 , 
the Division Bench, accepting the opinion 
of the Pull Bench, allowed the appeal and 
decreed the claim to the extent of the re- 
missions. On the same date the High Court 
granted the required certiScate under s. 205 
( 1 ). Government of India Act. The appeal 
was Dnally admitted on I3th June 1940. 

Preliminary objection — Mr. Pearay Lai 
Banerji has raised a preliminary objection 

T? filed by the 

United Provinces. The statement in the 
order of the High Court that the application 
^ not opposed and the fixing of a date with 
consen^ implied that some advocate for the 
plamtiffs-appellants was present and did nob 
think it fib to oppose the application. There is 
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no affidavit before us to show that both of 
the appellants’ advocates were absent, or to 
show that the advocate who was present had 
no amhority to accept notice. They admit, 
tedly appeared at the next hearing. It is 
however urged that theiracquiescence would 
at best amount to an admission on a point 
of law that an application for impleading 
the United Provinces Government was not 
improper, and so there should be no estop, 
pel against the objection being considered 
on its merits here. 

Section 107 ( 2 ), Civil P. C., confei's on an 
appellate Court the same power and directs 
it to perform, as nearly as may be, the same 
duties as are conferred on Courts of original 
jurisdiction. Courts of original jurisdiction 
have under 0. i, R. 10 ( 2 ), Civil P. C., power 
to order that the name of any person 
who ought to have been joined or whose 
presence before the Court may be neces. 
sary in order to enable the Court effec. 
tually and completely to adjudicate upon 
and settle all the questions involved, be 
added. A person would be a necessary party 
if he ought to have been joined, that is to 
say, in whose absence no effective decree can 
be passed at all. He would be a proper party 
to be impleaded if bis presence is necessary 
for an effectual or complete adjudication. 
Id a suit between a landholder and his ten. 
ant, the Provincial Government cannot be 
considered a necessary larty at all, as a pro. 
per decree can certainly be passed in their 
'absence. But when in such a suit the vali. 
jdity of an Act of the Provincial Legislature 
jis in question, the adjudication would affect 
a large section of the public, and the Pro. 
[vincial Government would be indirectly in- 
'terested in such an adjudication. In the 
present case, the Government were interested 
;to this further extent that the effect of the 
■High Court’s ruling would be to nullify cer. 
;tain orders, previously issued by the Gov- 
iernment, the enforceability of which was 
lindirectly attempted by the impugned Act. 
Apparently, the defendants were too poor to 
think of preferring an appeal to the Federal 
Court: and the High Court thought that it 
would not only be convenient but quite fair 
to make the U. P. Government a respondent 
to enable it to secure a more authoritative 
pronouncement. As the Act was passed 
during the pendency of the High Court ap. 
peal, there was no earlier occasion on which 
the Government could have been impleaded. 
It is contended before us that the powers 
of an appellate Court are restricted within 
the limits imposed by 0. 41, R. 20, and that 


the same restriction is imposed on a Court 
bearing a second appeal under o. 42, Civil 
P. C. That rule no doubt permits of making 
a person respondent, who was a party to the 
suit in the original Court, and who has not 
been made a party to the appeal, but is 
interested in the result of the app^. Ob. 
viously, this rule would not apply to the 
present case. But the language of the rule] 
does not show that it is exclusive or exhaus. 
tive so as to deprive a Court of any inherent 
power which it may possess and can exercise)' 
in special circumstances, and which has been 
saved by S. 151, Civil P. C. 

The Allahabad High Court in 55ALL825^ 
at p. 83-2 referred to some cases where it bad 
been held that there is also an inherent 
jurisdiction to add a new party even outside 
0. 41, R. 20. There is nothing in A I R 19-25 
ALL 768^® which in any way conflicts with 
this. Unfortunately, the beadnote of that 
case is incomplete. It was obviously not in. 
tended to lay down that the appellate Court 
has DO power to implead a person who was 
no party to the original suit at all. All that 
was said was that there was no such power 
under 0. 41, R. 20, Civil P. C. It was pointed 
out that S. 107, Civil P. C., gives an appellate 
Court powers, generally speaking, of the trial 
Court. In that case the District Judge bad 
impleaded a new person in the appeal and 
then set aside the decree of the first Court 
and ‘‘remanded the case for retrial." It was 
pointed out by the High Court that the pro. 
per procedure was to remand the case to the 
first Court with the direction to implead 
that person and then to proceed to dispose 
of the case. It would then have been possi- 
ble for this new party to file his written 
statement upon which the Court would be 
in a position to consider whether there 
should be a trial de novo on all the issues 
or whether only some of the issura should 
be retried. The order of the District Judge 
for the trial de novo, before knowing what 
pleas the new party would take, was con- 
sidered wrong. It was therefore suggested 
that the more appropriate course should be 
to direct the Court below to implead him 
and give him an opportunity to file a written 
statement. In the present case the implead- 
ing of the U. P. Government necessitated 
no retrial. 37 ALL 57“ was a peculiar ^ 
where a pro forma defendant, who had 
benefited under the first Court's decree, 

io. (’25) 12 A I B 1925 All 768: 88 10 4S»: a r aU 
853 : 23 A L J 757, Shiam Lai v. Dhanpat Bai. 
n. P14) 1 A I R 1914 All 293 : 26 1 0 25 : 37 AU 
67 : 12 A L J 1277, Pachkaori v. Bam Khilawan. 
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■was Dct impleaded in tlie first appeal by 
the principal defendants and was sought to 
be impleaded in the second appeal by the 
same defendants long after limitation bad 
expired. The High Court naturally declined 
to implead him. The earlier cases referred 
to therein were under the previous Code. 
I, therefore, find it diflicult to bold that the 
High Court had no jurisdiction at all to 
implead the U. P. Government as a party 
to the appeal, particularly when no objec- 
tion was taken on behalf of the plaintiffs 
on that occasion. If there were no such juris- 
diction at all, then the Provincial Govern- 
ment c.TDnot appeal. 

EealJy, the question before us is not whe- 


ther the U. P. Government were rigbtl} 
impleaded. As regards that point, I mysei 
may prefer a different coarse. The only ques 
tion that now remains is whether the appea! 
itself is incompetent on the ground that the 
High Court erred (assuming that it did) ir 
impleading the U. P. Government. If the 
discretion was wrongly exercised, that would 
be no ground for holding that the appeal 
itself does not lie. Section 205 (-2), Govern, 
ment oflndia Act, lays down that where the 
certificate under sub.s. (l) has been given 
(as it has been done in the present case) 
any party in the case" may appeal to the 
Federal Court, on the ground that any such 
(institutional) question, as aforesaid, has 
been wrongly decided. This was not like a 
where an Advocate-General may be 
showed to intervene merely to present before 
the Court the point of view of his Govern- 
ment, if such a duty is assigned to him by 
the Governor under s. 65 (2) of the Act In 
such a case, he would have no independent 
right of appeal. In India we have a specific 
provision in s. 176 (1) nnder which a Provin- 
cial Government can be sued and therefore 
^de a party by the name of the province. 
Here the High Court by an express order 
brought the U. P. Government on the record 
and then them a party to the appeal, 
and indid it did so with the idea that that 
would give to the U. P. Government a right 
to appeal to the Federal Court. It cannot 
now _be said that the U. P. Government were 
not any party” m the appeal. Section 205 
does not say any party “directly aggrieved 
by the judgment, decree or the final order.” 

directly aggrieved by the decree 

actu^ypa^. In the absence of any such 

t?at Ln of 

QUMH^n bes even on a constitutional 
question alone without raising any other 
Isround, I am unable to hold that the U P 


GovernmeDfe ^bo were a party to the appeal 
in the High Court have no right of appeal 
at all. \Vbether, if we allow the appeal, \Ye 
should direct the High Court to exercise 
powers similar to that given by 0. 41 , R. 
Civil P. C., so as to vary the decree, would 
be another matter. Several objections were 
taken to the validity ol the impugned Act, 
14 of These may be classified under 
three heads; 

(1) The objection, which has been ac- 
cepted by all the three learned Judges, is 
that the Act is void as it offends against 
S. 202, Government of India Act. ( 2 J The 
objection, which has been accepted by one 
of the learned Judges and not the other 
two, is that the Act is invalid because it is 
not with respect to any of the noatters 
enumei-ated in List ii. entries 2 and 21 , or 
List III, entry 4 , relied upon by the United 
Provinces. ( 3 ) The objections, which have 
been rejected by all tbe three learned Judges, 
are that: (a) the Act is void as it offends 
ugaipst s. 200, Government of India Act; and 
(bj it is void because it is repugnant to the 
existing s. 0, Civil P, C. 

The respondents have pressed all these 
before ns. The last two can be dis)X)sed of 
summarily, 

Section i9i) of the Act — Uho objection 
taken under $.200 ( 3 ) of the Act that previous 
sanction of the Governor had not been 
obtained is completely met by S.ioo ( 2 ), us 
assent was later given to it. 

Section y, CiVif 1\ 0 .— Similarly, the 
objection that the Act bars a civil remedy 
and therefore conflicts with s. 9 , Civil P. C., 
has no force. Id the fii'st place, even if there 
were repugnancy, the Act would under 
S. 10 i ( 1 ) be void only to tbe extent of the 
repugnancy. Section 9 , therefore, cannot 
stand in the way of its applicability to a 
revenue case. In the second place, s. 9 itself 
an e.xception in favour of suits of 
which cognizance is either expressly or 
impliedly barred. Section i, Civil P. C also 
contains a saving clause. Not being repug- 
nant to any of the provisions of the Ccxle, 
the impugned Act does not faU under entries 
J and 15 of List ill. 


Section 392 of the Act.—S. 292. Govern, 
ment of India Act, contains a saving clause 
for the continuance of the existing laws. 
NotwithstandiDg the repeal by this Act of the 

Act, but subject to the other 

Brilisli 

Part commencement of 
India continuo In force in BriUsh 

Inja nntll altered or repealed or amended by a conT- 
petent I/egulature or other competent authority. 



30 Federal Court United Provinces v. 

The High Court his laid a great emphasis 

on the use of the expression “ shall 

continue in force .... until altered or 
repealed or amended.” Iqbal Ahmad J. has 
thought that this section is more than a 
mere saving or preserving section . Itsefi’eet 
is not merely to declare that the repeal will 
not affect the validity of the existing laws, 
but it proceeds further and enjoins that all 
thelaws shall continue in force until altered, 
repealed or amended. This is thought to 
imply that the alteration, repeal or amend- 
tnent of any previously existing law cannot 
be made with a retrospective effect at all. 
It is suggested that the word ‘'until” puts a 
time limit on the power of the Legislatures. 
As regards the plea that the provisions of 
S. 2 of the impugned Act should be upheld 
so far as they relate to the orders passed 
after the passing of the Act, it has been held 
that the two portions cannot be sejKirated. 
Bajpai .7. also concurred in holding that 
S.29a is mandatory and that the law would 
continue in force until altered, etc., and that 
as the impugned Act had attempted to do 
something indirectly which it could not do 
directly, this cannot be countenanced. The 
learned Judge further held that what S.-29-2 
says has to be preserved in terms of the 
section only, and not in the manner adopted 
by the U. P. Legislature. Ismail 7. held 
that as the Agra Tenancy Act (3 of 192G). had 
been neither repealed nor altered at the 
time the Act was passed, the Legislature 
was not competent to nullify the provisions 
of the subsisting Act. The Legislature could 
not take away the rights conferred by the 
old Act without repealingoralteringthe Act. 

Although there can be no doubt that the 
main object of enacting S. 29-2 was to pro- 
serve the enforceability of the then existing 
laws, the language of S. -292 is certainly more 
emphatic than would have been ordinarily 
necessary. Section 130, Government of India 
Act. 1919, was a similar section couched in a 
simple language : “This repeal shall not 
affect the validity of any law, etc., etc.” 
There is a saving provision in S. 120. British 
North America Act. 1907, but the words 
there are : 

All laws in force in Canada, Nova Scotia or New 

Brunswick at the Union shall continue in 

Ontario, Quebec. Nova Scotia or New Brunswick, 
as if the Union had not been made; subject never- 
theless to be repealed, abolished or alter^ . . . ■ 

Similarly, S. 108, Commonwealth of Aus- 
tralia Constitution Act, 1900, though embody- 
ing a somewhat similar provision, has a 
different phraseology : 

Every law shall, subject to this Constitu- 
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tion. continue in the State; and. until provision is 
made in that behalf by the Parliament of the Com- 
monwealth, the Parliament of the State shall have 
• , . , powers of alteration and of repeal, ete., etc. 

No doubt in Canada and Australia retro- 
spective legislation has been upheld. But in 
the constitutions of these Dominions the 
language, as already quoted, is not identical 
with that used in S.292 of the Indian Act. 
The corresponding s.135, L’nion of South 
Africa Act, 1900, is, however, similar in 
phraseology to S.292, Government of India 
Act. It says : 

Subject to the provisions of this Act, all laws in 

force .... shall continue in force until re- 

pealed or amended, etc., etc. 

Inspiteof the departure from the phraseo- 
logy adopted in the constitutions of Canada 
and Australia, there appear to be no adequate 
historical grounds for singling out the Union 
of South Africa for a different treatment. 
There have certainly been several Acts passed 
by the Uuion Parliament which have a 
retrospective operation, particularly in the 
case of Marriage Laws, Act 20 of 1913, 
amending the law in force in the several 
provinces relating to marriage by banns, 
contained S. 2 which applied to marriages 
solemnized “before or after the commence- 
ment of this Act.” Similarly S .2 of Act 17 
of 1921 provided that any marriage contrac- 
ted before the commencement of that Act, 
which would have been void or voidable by 
reason of any law repealed by that Act, 
shall (subject to two conditions) be deemed 
to be as valid as if duly solemnized after the 
commencement of that Act. Again, there 
have been Acts passed in the Union which 
came into effect by the assent of the Gover- 
nor-General later than the date from which 
their operation began. Act 29 of 1922, relat- 
ing to the payment of duty upon the estates 
of deceased persons and in respect of sue- 
cessions to inheritances, is an instance in 
point. Our attention has not been drawn 
to any case where the validity of any South 
African Act, with a retrospective effect, has 
been challenged. The jxissing of such Acts 
merely shows the interpretation put on 
S. 129 of the Union Act by the South Afri- 
can Legislature and does not take us very 
far, so long as there is no judicial pronounce- 
ment on their validity. 

The difference in the language employed 
in s. 130 of the old Act and S. 292 of the new 
Act is certainly marked. The former is in a 
negative form : “Provided that this rep^ 
shall not affect the validity of any 
etc.” The latter is in a positive form: Not- 
withstanding the repeal all the law . . • 
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shall continue iu force .... until reiwaled, 
altered or amended, etc., etc.” The former is 
a mere saving clause, pure and simple, its 
effect being to make it clear that the mere 
repeal of the previous Government of India 
Act shall not ipso facto put an end to the 
other laws previously in force. The latter is 
a little more than that, inasmuch as it 
affirmatively continues the other laws until 
such laws are hereafter altered, repealed or 
amended. In the former section, the word 
"repeal" related to the Constitutional Acts 
specified in the Schedule attached. In the 
latter section "repealed, etc..” refer to the 
other laws which are not repealed etc., by 
the Government of India Act. 3035, but may 
thereafter be repealed, etc. The effect cer- 
tainly is that until altered, repealed or 
amended, such other laws do continue in 
force. The High Court was apparently im- 
pressed by the obvious departure from the 
phraseology of the old s. 130, as such a deli- 
berate change is not ordinarily made without 
a special significance. 


There is no doubt that the word “until’* 
does ordinarily connote a point of time. 

Until altered, repealed or amended' iseQui- 
valent to saying ‘until the alteration, repeal, 
ment or amendment’. Tliis can have two 
possible meanings— fii-st, until the date from 
which the alteration, repealment or amend- 
ment takes place, and second, the date on 
^Yhich the Act altering or rei)ealiog or 
amendingtbe previous lawis actually passed, 
or rather when it comes into force. If the 
Act IS retrospective, it would obviously 
oi^rate from a date earlier than that oo 
which it comes into force. If the view taken 
in the High Court were to prevail, then no 
legislation altering, repealing or amending 
the law which was in force when the Gov- 
ernment of India Act was passed, no matter 
how long afterwards it comes to be passed, 
can have any retrospective provision so as to 
affect any transactions prior in time to the 
date when such Act is actually passed. It 
would follow that not only the Provincial 
Legislature but also the Central Legislature 
would be debarred from giving any retrospec- 
tive effect whatsoever to any Act by which 
not only a previous Act but any other law is 
altered, repealed or amended. Thisis adrostic 
consequence which, it is difficult to believe. 

““tsmplated. As long ago 
of the Privy Council 

T speaking of the 

powers of the Indian Legislature remarked: 

sanM an not in any 

MDse an agent or delegate of the Imperial Parlla- 


ment, but has, and was intended to have, plenary 
powers of legislation as large and of the s.ame 
nature as those of Purliament itself. 

Even though we are not concerned with 
the wisdom of the Legislature, one cannot 
help saying that there appears to be no 
adequate reason why the power to give 
retrospective effect to a new legislation 
should be curtailed, limited or minimized, 
particularly when S. 29-2 applies not only to 
statutory enactments then in force but to 
all laws, including even personal laws, custo- 
mary laws and common laws. The sugges- 
tion made on behalf of the respondents that 
the idea was not to permit retrospective 
legislation having effect from a date earlier 
than the coming into force of the Govern, 
ment of India Act when legislative powers 
of the Centre and the Provinces were sepa- 
rately allocated cannot be accepted, because 
the effect would be not only to stop at the 
year 1937, but to prohibit retrospective 
legislation right up to the date of tlie passing 
of any new Act, no matter how long after 
1937 that may happen. If there are two 
possible interpretations, it is the duty of a 
Court to accept that one which is more 
reasonable, more consistent with ordinary 
practice and less likely to produce impracti. 
cable results. It must, therefore, be held 
that there is nothing iu s. 292, Government 
of India Act, which debars the Central or a 
Provincial Legislature, which lias altered, 
repealed or amended a previously ei^isting 
law, from giving the new provision a retro- 
spective effect from dates earlier than when 
the Act is passed. 

One must not, however, overlook the iiu- 
portant provision that the previously exist- 
ing law must in any case continue in force, 
until altered, repealed or amended. Unless, 
therefore, there is an Act which actually 
altere, repeals, or amends it, that law must, 
m view of the provisions of S. 292. continue 
m force and cannot be considered ns non- 
existent. Those provisions not merely pre- 
serve such laws but keep them in force until 
actually altered, repealed or amended. 

But it is not absolutely necessary that a 
statute must be repealed by express language, 
e.g., shown as repealed in an attached 
schedule. Repeal, and certainly alteration] 
or amendment, can be effected by necessary 
implication al». When two Acts’ are clearly 
inconsistent with or repugnant to each other, 
the former will be deemed to have been 
imphedly repealed or amended, ns the last 
expression of the will of the Legislature must 
always prevail. But they must really be 
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irreconcilable -with each other. Two nega- 
tive enactments need not, however, be con- 
tradictory. An earlier statute expressed in 
negative language may be included in or 
absorbed by a later statute expressed in a 
similar negative language, but with a wider 
scope. The former in such a case would not 
be repealed, nor even necessarily altered by 
the latter, as they both can stand together, 
but it can be said to have been amended. 

The impugned .\ct did not in reality 
repeal, alter or amend the provisions of the 
law contained in S. 73, Agra Tenancy Act. 
Indeed, that was repealed subsequently by 
.Act, xvn of 1939. It therefore stood intact 
in December 1939, by virtue of the provi- 
sions of s. 29-2, Government of India Act. 
What the impugned Act attempted to do 
was to widen the scope of S.T4 (i) witbont 
embodying anything like the provisions of 
S.74(2K which would have destroyed the 
right to sue. Section 74 (i) of the old U. P. 
.\ct prevented any order, passed under s. 73 
from being questioned. The impugned Act 
attempts to prohibit any order for remis- 
sion from being questioned, without saying 
any order, "under” or "in accordance with’’ 
S.7.3. It follows that without altering the 
substantive law so as to give a Collector 
power to oi'der remission of rent exceeding 
the remission of revenue in proportion, it 
has merely created a further bar which 
completely restricts a cinl right to challenge 
it under S. 9, Civil P. C. NN’bether valid or 
invalid on any other ground, it cannot be 
said to offend against the provisions of s. 29-2, 
Government of India Act. 

List 11, .Vos. J? and ^1. — ^YhUe Iqbal 
Ahmad -I., has held that the sobject.matt.er 
of the impugned Act does not fall within 
any of the entries in List ii or List ill of 
sch. 7 of the Act, both Bajpai and Ismail JJ. 
have held that it falls under these two 
entries. 

It is true that the three lists even if 
taken together may not prove to be abso- 
lutely exhaustive. .\3 legislation can cover a 
very wide range, it is quite possible to con- 
ceive of cases which are not comprised in any 
of the lists. It was with the consciousness 
of this possibility that provision as to resi- 
dual power of legislation was made in s. 104 
which assumes that there may be a matter 
with respect to which a law may be enacted, 
which is not enumerated in the lists of 
Sch. 7. But the lists are so comprehensive 
that apart from personal laws it would be 
only extremely rare cases which would not 
be covered by them at all. 


Entrj- No. 21 of List II includes ‘land, 
with rights therein, land tenures, including 
the relation of landlord and tenant, and the 
collection of rents,’ besides other categories. 
This itself has a wide scope. If the im- 
pugned .\ct were in pith and substance one 
for remission of rent, it would be impossible 
to exclude it from this entry. Entry No. 2 
of List II includes jurisdiction and powers 
of ail Courts, with respect to any of the 
matters in that list. Accordingly, entries 
Nos. 2 and 21 read together would cover any 
restriction that may be imposed on the 
jurisdiction and powers of Courts, with res- 
pect to land, land tenures, relation of land- 
lord and tenant, and collection of rents. As 
there is no category in List 1 or List ill 
which is similar to entry No. 21 of List II, 
the latter must be given a liberal interpre- 
tation so as to invest Provincial Legislature 
with full power to legislate with respect to 
them, so long as such legislation does not 
conriict with any other provision. I am not 
prepared to bold that entry no. 21 must 
necessarily be condned to substantive provi- 
sions and hot to procedural law. Methods 
of collection of rent may be a matter of 
procedure and yet fall under this head. 
Provisions as to registration of leases, func- 
tions of special officers in fixing rents and 
giving of certain notices, may well be proce- 
dural and yet fall within this entry. These 
are but a few instances. On the other band, 
legislation, which affects the jurisdiction 
and powers of civil or revenue Courts, 
would come under entry No. 2. Legislation 
affecting procedure in rent and revenue 
Courts would also fall under the same entry. 
But mere procedure in civil Courts will be 
outside those entries, and can only come 
under entry No. 4 of List 111. The result is 
that if the subject-matter is within entry 
No. 21, then restriction on jurisdiction and 
powers of civil and revenue Conrts with 
respect to it would also be within the autho- 
rity of Provincial Legislature. If, however, 
the matter itself is not within List II, then 
it cannot be brought under entry No. 2 of 
that List, which in express terms refers 
only to matters in that List. 

Tenancy Law. — The defendants were 
thekadars. holding under a roistered lea^ 
of proprietary rights, (including a right to 
receive rents and profits), from the land- 
holders for a term of years on a fixed annual 
rent. The word tenant in the Agra Tenancy 
Act excludes a thekadar. though certon 
specified provisious relating to tenon^ id- 
clnding Ss.73 and 74, also apply to the™* 
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(See chap. 13, Agra Tenancy Act, 1020 ). Out- 
side that Act the United Provinces Govern- 
ment had no special power to interfere with 
the agreement between a landholder and 
his thekadar. The laodliolder would be 
entitled to enforce the liability of the tbeka- 
dar to pay the rent. There are provisions 
for enhancement and abatement of rent, 
subject to certain limitations but with them 
the Government were not concerned. There 
was DO power given to the Government 
themselves to order remission of rent in 
individual cases. Under s. 72, if remission of 
rent were granted by a Court on account of 
draught, hail, deposit of sand or other like 
calamity, then projKirtionate remission of 
revenue was to be ordered by the revenue 
authorities subsequently. Section 73 (i) was 
intended to cover the converse case. When 
for any cause the Local Government, or any 
authority empowered by it, had in the firet 
instance “remitted or suspended" whole or 
part of revenue, a Collector, or if so emiwwer- 
ed by Government, a 6rsb class Assistant 
Collector, might order the remissioo or sus- 
pension of rents to an amount “which shall 
bear the same proportion to the whole of 
the rent payable in respect of the land as 
the revenue of which the payment bos been 
so remitted or suspended.” Under sub-s. ( 2 ), 
where revenue has been wholly or partly 
“released, compounded for or redeemed.” 
remission or suspension of rent could be 
ordered by such authority and in accordance 
with such scale as the Local Government 
may by rule direct. This sub-section did not 
apply to the case where revenue had been 
remitted or suspended.” Sub-section ( 3 ) 
made this provision applicable to a thekadar. 
Section 74 ( 1 ) provided that an order “under 
sub-s. (1) or sub-s. (2) of s. 73” shall not be 
questioned in any civil or revenue Court. 
Sub-section ( 2 ) provided that a suit shall not 
lie for the recovery of any rent of which the 
^^yment has been remitted or suspended 
in accordance with the provisions of S 78 " 
As already mentioned, the High Court in 
I L R (1933) ALL 114* interpreted these two 
sections as meaning that a civil suit would be 
barred only if the order were in accordance 
with 8. 78. that is to say, if the remission 
ordered by the Collector were in proportion 

held that the aggrieved landhblder could sue 
for arrears of rent ignoring the order of 

under protest and 
we the Government for refund under s. 183 . 

^ Revenue Act (3 of looi). 
ifte tmp^ned Act ~ If the Provincial 


Legislature felt that the sections had been 
wrongly interpreted by the High Court, it 
was open to it to pass a declaratory or 
explanatory Act, to n^ake its intention clear. 
Such a legislation would, of course, liave 
been retrospective in nature, and would 
have Dullihed the effect of the High Court’s 
ruling. No such course was followed and 
instead the impugned Act (U. P. Act 14 of 
193S) was passed. The Preamble stated its 
object to be to “regularize" the remissions 
of rent made “before" the passing of that 
Act, which meant that certain orders already 
passed, which might have been irregular, 
were to be made regular by this Act. But 
in fact the provisions of S. *2 on the one hand 
fall short of the object by not attempting to 
validate any invalid orders that might have 
been passed before, and on the other hand 
they go beyond the Preamble by making 
orders passed even after the Act equally 
unquestionable. They are in the following 
terms : 

NotwitbsUDding anything in the Agra Tenancy 
Act, 1926, . « . . where rent has been remitted on 
account of aoy fall in tbo price of agricultural pro- 
duce which took place before the commeucomeut of 
Ibis Act, under the order of tboPrOTiucial Govem- 
mont or any authority empowored by it in that 
behalf, such order, whether passed before or after 
the commeucement of this Act, shall not bo called 
ID question in ony civil or revenue Court. 

There are two provisos, the 6rst limit- 
ing the amount to what may be ordered in 
the agricultural year in which the Act comes 
into force, and the other to the period of the 
settlement. The Act was to come into force 
when notified. 

Interpretation — The intention of tUo 
Legislature has to be gathered from the 
language actually employed in the Act. For 
statutes which confer or take away legal 
rights, whether public or private, or alter 
the jurisdiction of Courts of law, express and 
unambiguous words are necessary. No loop, 
holes should be left forescape. The order of 
remission dealt with by the U. P. Act is not 
one neces»rily within the four corners of 
S.73, nor is there any specific reference to 
that seotioD. The language actually used can 
suggest that the section was intended to 
prevent the order of the Provincial Govern- 
ment, or any authority empowered by it in 
that behalf, from being questioned. In the 
mam section, the word order is used only 
when referring to “the order of thoProvin 
cial Government or any authority em- 
powered by it in that behalf". This is 
followed immediately by the words "such 
order etc.”. The word "such" ordinarily 
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means ‘aforementioned’. The normal con- 
struction of the section would then imply 
that such order of the Provincial Govern- 
ment, or any authority empowered by it in 
that behalf, shall not be called in question. 

A reference to S. 73, sub-s. (2) shows that 
where revenue has been “released, com- 
pounded for or redeemed" (and not ‘remit- 
ted' or ‘suspended’ as under sub-s. (1) ) the 
local Government can nominate an autho- 
rity and make a rule fixing a scale according 
to which remission or suspension of rent 
may be ordered. The Government had no 
power whatsoever to fix any scale for remis- 
sion or suspension of rent where revenue 
had been “remitted or suspended" under 
sub-s. (l). Nor can it itself make any order 
of remissions; it is the Collector who does so 
in each case under the statutory authority 
conferred on him by sub-s. (i). The Govern, 
ment can empower an Assistant Collector of 
the first-class to act instead of the Collector, 
but the order of remission made by him also 
will not be "under the order of the Provin- 
cial Government” but under s. 73 (l). It is 
probable that in issuing the notification con- 
taining a scale of remissions the distinction 
between the two sub-sections was over- 
looked. At any rate for over seven years no 
attempt was made to approach the Legisla- 
ture to validate such action. Similarly, when 
the bill was introduced, it was assumed that 
the Provincial Government itself could order 
remissions, and it was on that assumption 
that the Legislature proceeded to enact that 
such an order should not be questioned. The 
words “under the order of the Provincial 
Government" have no meaning so far as 
S. 73 (l) is concerned. On this interpretation, 
the section would be wholly ineffectual, 
because in a suit for arrears of rent the 
landholder is not challenging the scale which 
the local Government was pleased to lay 
down, amounting at best to instructions to 
Collectors, but is challenging the order of the 
Collector or the Assistant Collector, passed 
under statutory authority, on the ground 
that it was not in accordance with S. 73, his 
suit not being barred under s. 74. 

A majority of the learned Judges of the 
High Court have expressed the opinion that 
the real object of the U. P. Act was not what 
it purports to suggest. Iqbal Ahmad J., has 
remarked : 

Here again the substance of the section, apart 
from its form, is to regularize and validate irregular 
and invalid orders as to remissions of rent passed 
by the provincial esecutive. There is. therefore, no 
escape from the conclusion that by the impugned 
Act, validity’is given to whollyarbitrary and invalid 
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orders already passed or to be passed in future bv 
the esecutive authorities. ^ 

He has again remarked : 

Now a scrutiny of the impugned Act as a whole 
leads to the irresistable conclusion that it was 
designed to. and does in substance, though not in 
form, validate the invalid orders as to remissions 
passed by the provincial executive .... In short 
the impugned Act, though disguised as an enact- 
ment regulating procedure, is, in fact and subs- 
tance, an enactment regularizing illegal executive 
orders. It is a disguised and colourable legislation 
intended to serve the purpose indicated above, and 
this is not permissible. 

Bajpai J. has said : 

The Act pretends to deal with procedure only 
for it attempts to regularize the remissions of rent 
and says that certain orders of the Provincial Gov- 
ernment shall not be called in question in any 
civil or revenue Court, but this is only a masque- 
rade and the real purport of the Act is to take 
away the rights of the landlords which were con- 
tained in Ss. 73 and 74, Agra Tenancy Act, as 
interpreted by this Court in I L R (1933) All 114. > 
I therefore feel inclined to hold that the Act does 
not deal merely with matters of procedure but 
deals with substantive rights as well. 

Ismail J., has not expressed any such 
opinion. 

Past orders — -As regards past orders, S. 2 
does not contain any substantive provision 
which would even imply that the orders 
were in fact valid or were being made valid. 
Nor is there any mention that the liability 
of the tenant to pay the rent remitted has 
ceased, and the right of the landholder to 
realize it has been extinguished. It merely 
attempts to create a bar against the ques- 
tioD being agitated in a civil or revenue 
Court. This is quite a different thing from 
a substantive provision validating any order 
that might have been passed in contraven- 
tion of the provisions of S. 73, Agra Tenancy 
-Act. The opening words “Notwithstanding 
anything in the Agra Tenancy Act, 1926" do 
not amount to an alteration, repeal or modi- 
fication of S.73 of that Act. Indeed, not 
only was S. 73 not mentioned in this Act as 
having been repealed by it, but was actually 
repealed later by Act 17 of 1933, which came 
into force in December of that year. It is 
possible to conceive of cases, for example, 
where the whole rent has been paid with 
mutual consent, where the landholder would 
not stand in need of suing for it. so as to be 
compelled to call in question the order o 
remission. His right bos not been extingui- 
shed, only bis remedy in a Court of law is 
barred. The essence of the landholdere 
grievance is that the Government made 
them give up their rents in part without in 
their own turn making compensation to 
them by giving up a proportionate amount 
of the revenue. The alleged illegality of the 
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order o( retsissioD arises from tbe circum. 
stances that tbe Provincial Legislature pre- 
vents them from challeoging tbe illegal 
action of the Government. 

Future orders . — Tbe limit to which tbe 
past orders of remission had gone was per- 
fectly known. But as regards future orders, 
the scope of S. 2 is very wide. The Govern- 
ment could up to June 19.30 (and later if the 
notification were delayed) issue any order 
of remissions that it chose. Such an order 
would be operative irrespective of the es- 
tent of the remission, even up to the remis- 
sion of the entire rent, irrespective of the 
period of remission, as it can be continued 
even up to the expiry of the settlement, and 
also irrespective of the amount of remis- 
sion of revenue, even to the extent of there 
being no remission of revenue at all. If it 
is a valid Act, it enabled the Provincial 
Government to issue an order directing Col- 
lectors to remit to ail tbe tenants the whole 
of the rents for the entire province for the 
reminder of the period of the settlement, 
while not remitting any revenue at all. 
This would mean that landholders would 
be compelled to pay revenue to Govern, 
ment, although they would be prevented 
from realizing any rents at all from 'their 
tenants. For all practical purposes, this 
would amount to an extinction of the rela- 
tion of landlord and tenant for the time 
being. Such a measure is highly inconcei- 
vable, and yet it is not beyond all possibi. 
Ijty that a Government, bent on abolishing 
zamindari rights, may resort to it under tbe 
authority of this section. In spite of the 
confiscatory powers exercised by tbe Gov- 
ernment. no remedy, whatsoever would ^ 
open to the aggrieved landholders in any 
civU or revenue Court to which alone they 
»n have recourse. This section would there- 
fore invest the Provincial Government with 
fnU powers to do what they like, no matter 
to -what extent the contract between a 
landholder and his lessee is disturbed. Such 
a drastic interference may well infringe the 
proprietary rights possessed by landholders, 
and may also in an extreme case amount to 
a flaerant breach of the agreement entered 
mto by the Government at the time of the 
wttlement for its duration. Of course, no 
Act wo be invalidated on the mere ground 

to aU Py abused; but in order 

its provisions 

“ examined m their fuU scope. 

to/’-The crucial point in* 

neld to be with respect to” any of the 


matters mentioned in entry No. -21 of List ll. 
in particular, land, relation of landlord and 
tenant, and collection of rents. The words 
“with respect to” are not necessarily the 
exact equivalent of ‘relating to’ or ‘con. 
nected with’. These words may not include 
a case where the subject of legislation is 
only remotely related or very indirectly 
connected with the matters mentioned in 
the categories. An Act may principally be 
with respect to some other subject and yet 
it may incidently relate to one under con- 
sideration. The mere fact that there is a 
slight, remote or indirect relation or con- 
nexion, would not be sufficient to answer in 
the affirmative the question whether it is 
with respect tosuch subject. It is not enough 
that it should in its working somehow over- 
reach that subject. It has to be seen whether 
it appertains to such matters substantially 
and directly, and not only whether it would 
in actual operation affect any such matters 
in an indirect way. Again, a provision of 
law may be partly in one category and 
partly outside it. The mere fact that it is 
partly m that category would not suffice 
for making it valid if it is ultra vires with 
regard to the other portion. When tbe ques- 
tion is whether any impugned Act is within 
any of the three lists, or in none at all, it 
18 the duty of Courts to consider the Act as 
a whole, and decide whether in pith and 
substance tbe Act is with respect to parti 
cular categories or not. This can be inferred 
only from the design and purport of the 
Act as diBcIos^ by its language and the 

effect which it would have in its actual 
operation. 

Their Lordships of the Privy Council 
have refwatedly stressed the fact that we 
miwb look to the pith and substance of the 
Act in order to ascertain its true nature 
and chwacter. As laid down in (iss*^) 7 
A C 820/^ 

the true nature and character of the leeialation 
Lwa under discussion must 

olos ol subj.ot'tTihid, U rSl',' 

laa°do™ ! ° 

which arc reserved to proviooial eempeleoe. I? £ 
not necessary that it shou ld be a colourable dovlc^ 

1C8 I 0 316- (19371 

Canada v. Attorney-Goneral for OnUtL*“*”^ 


36 Federal Court I'.niied Provinces v. Atiqa BEGrsii'Su/oman 7.) A. I.B. 


or a pretence. If on the true view of the legisla- 
tioQ it is found that in realitj in pith and sub- 
stance the legislation invades civil rights within 
the province, or in respect of other classes of sub- 
jects otherwise encroaches upon the provincial 
held, the legislation will be invalid- 

As it was fouud that the impugned Act 
was io pith and substance an Insurance Act, 
affecting the civil rights of employers and 
employed, it was held to be ultra vires. In 
(1937) A C 363,“ Lord Atkin, after pointing 
out the limitation on the plenary power of 
the Dominion that -Parliament “shall not 
in the guise of enacting criminal legislation 
in truth and in substance encroach on any 
of the classes of subjects enumerated in 
S. 92'', though there would be no objection 
if there were a genuine attempt to amend 
the criminal law, remarked : 

Id the present case there seems to be no reason 
for supposing that the Dominion are using the 
criminal law as a pretence or pretext, or that the 
Legislature is in pith and substance only interfer- 
ing with civil rights in the province. 

In (1937) A C 377** at p. 389, Lord Atkin 
after agreeing with the view that the sec- 
tions said to be severable were in fact inci- 
dental and ancillary- to the main legislation, 
remarked : 

As the main legislation is invalid as being in 
pith and substance an encroachment upon the pro- 
vincial rights the section referred to must fall with 
it as being in part merely ancilbry to it. 

In (1938) A C 708,** Lord Atkin’s remark 
was quoted: “It is well established that you 
are to look at the ‘true nature and character 
of the legislation.' (18S2) 7 A C 829, " ‘the 
pith and substance of the legislation’." See 
also (1939) F C R 18 at p. 95= (1938) 2 P L J 


6*^ at p. 65. 

Section 2 — The question raised in 1 L R 
(1938) ALL 114* was not a constitutional one, 
but merely turned on an interpretation of 
ss. 73 and 74 of the old Agra Tenancy Act. 
Its soundness has not been questioned before 
us, and I can only assume that the previous 
order of remission of rent as held therein 
was ultra vires and illegal. Had the previ- 
ous order of remission of rent been merely 
14. ('37) 24 A I R 1937 P 0 91: 168 I C 66 : (1937) 
A C 368 : 106 L J P C 34 : 156 L T 803 : 81 S J 
255 • 53 T L R 340 (P C), Attomey-General for 
BritUh Colombia v. Attorney-General fotCanada. 
15 CS?) 24 AIR 1937 P C 93 : 168 I C 10 : 1937 
A C 377 : 106 L J P C 64 : 81 S J 235 : 63 T L R 
830, Attorney-General for British Columbia v. 
Attornev-General for Canada. . 

16. ('39) 26 AIR 1939 P 0 86 : 180 I C 538 : (193^ 
A C 708 : 107 L J P C 115:82 S J 728:54 TLB 
1090 (P C), Shannon v. Lower Mainland Dairy 

17'°f-89)'2?AiB 1939 F C 1 : 180 I C 161 : 1939 
F C R 18 : (1938) 2 F L J 6 = I L R 
F C 6 (FC), In the matter of C. P. A Berar Salw 
of Motor Spirit A Lubricants Taxation Act, 1938. 


irregular, as not being in strict conformity 
with the existing law, but without any 
absence of jurisdiction in the authority i^u- 
ing it, for instance when some mistake in 
the calculation of the ratio is made or there 
has been any other defect of procedure, 
then S. 2 of the impugned Act would cer. 
tainly be with respect to “the collection of 
rents," so far as such orders are concerned, 
and it would be intra vires. 

If the order of remission, which the 
impugned Act attempts to make unques- 
tionable, was io fact wholly ultra vires and 
totally void, issued by an authority not at 
all competent to do so, with a view not only 
to beneht the tenants but also to protect 
Government oiheers against any suit for 
damages that may be brought on account 
of their illegal orders, or protect the Gov- 
ernment in a suit brought against it under 
S. 183, U. P. Land Kevenue Act, (3 of 1926), 
(assuming that the suggestion made in I L R 
(1938) ALL 114* was correct), then the TJ. P. 
Act which merely prevents such an order 
from being questioned in a civil or revenue 
Court, would not be so much with respect 
to “collection of rents,” as with respect to 
"validating void orders." There is a clear 
distinction between challenging the legality 
of an order in the sense that for non-com- 
pliance with certain provisions of law it is 
invalid or ineffective, and challenging the 
authority, power or jurisdiction of the per- 
son or body, who issued that order. In the 
latter case the challenge is much more than 
merely calling in question the order itself. 
It is an assertion that the act of that autho- 
rity or body was itself a nullity and no 
more binding than the act of a mao in the 
street. If the U. P. Act. which obviously 
falls short of validating previous illegal and 
void orders, is princip^y for preventing 
illegal orders, from being c^ed in question, 
then it is more substantially with respect to 
validating such illegal orders than with res- 
pect to the matter to which those ordere 
had originally related. In such a case it 
would not fall solely within the catagoriw 
“relation of landlord and tenant" or col- 

lection of rent." , . . - t 

Furthermore, the impugned Act w no® 
confined to the orders of remission previ- 
ously passed, but goes further and provides 
that even all future orders of remission, 
regardless of the fact whether they are or 
jiot authorized by any law or are con- 
trary to any existing laws, shall be nnques- 
tionable. This is inextricably interwoven 
into the whole scheme so as not to do 
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separable. The ^bole purport ol the Act is 
indirectly to invest the Provincial Govern- 
ment with very extensive powers to pass 
any order of remission which it chooses to 
do even to the extent of stopping all pay. 
mentsof rents. It thus confers in an indirect 
way a wide power on the Government or 
authority empowered by it to pass in the 
future even arbitrary orders for remission, 
with or without authority, in utter dis- 
regard of the existing legislation. If a Legis- 
lature cannot itself enact a wholesale 
deprivation of legal rights, then, it cannot 
by enactment adopt the device of appointing 
an authority invested with such powers. 
What the Legislature cannot do directly, it 
cannot do indirectly : ( 1921 ) 2 A C 91.^® But 
if it can so enact then the possibility of the 
power being abused in future cannot invali- 
date the Act : see 1939 P C R 18 .*^ It seems 


to me that 8. 2 goes beyond the subject of 

remission of rents. In pith and substance, 

it is an Act not only with respect to “the 

relation of landlord and tenant" the 

“collection of rents," but is also with res. 

pect to conferring on the Provincial Govern. 

ment very extensive powers of interference 

with the legal rights of landholders in their 

lands. But the category of “land" in entry 

No. 21 of List 11 includes ‘rights in and over 

land,’ and is also within the exclusive autho. 

rity of the Provincial Legislature. Even if 

by any chance the impugned Act were indi- 

rectly with respect to assessment of revenue. 

it will fall within entry No. 89, and be still 

in List II. We are not concerned with any 

unfairness or injustice of the legislation, nor 

with any injury that may be caused to pri- 

vate rights so long as there is authority to 

pass It. The only protection available, even 

though of a limited character, is that con- 

tamed in s.299 (3). Government of India 

Act, requiring a previous sanction of the 

Governor, and if that is gone then a repre- 

^ntation that assent should be withheld. 

It would be too late to object afterwards. 

The want of a previous sanction of the 

Governor in the present case is cured by the 

assent given to the Act subseqnently. In 

view of the fresh tenancy legislation that 

^me into effect in the United Provinces 

later, the present case is probably the last 

WDdmg (»8e m which this difficult point 
has to be decided, 

W41 P.0./6b. 6 & 7a 


sought to support the decree of the High 
Court on the ground that the impugned Act 
did not apply to the pending action at all. 
Unfortunately, this point was not raised or 
argued before the High Court, nor is this a 
constitutional question. But, if we overrule 
the High Court, we cannot direct it to 
modify its decree in the light of that Act 
without disposing of this plea. In that case 
we must either ask the High Court to do so, 
or decide the point ourselves. 

Undoubtedly, an Act may in its operation 
be retrospective, and yet the extent of its 
retrospective character need not extend so 
far as to affect pending suits. Courts have 
undoubtedly leaned very strongly against 
applying a new Act to a pending action, 
when the language of the statute does not 
compel them to do so. It is a well recognized 
rule that statutes should, as far as possible 
be so interpreted, as not to affect vested 
rights adversely, particularly when they are 
being litigated. When a statute deprives a 
person of his right to sue or affects the 
power or jurisdiction of a Court in enforcing 
the law as it stands, its retrospective cha 
racter must be clearly expressed. Ambigui. 
ties m It should not be removed by Courts 
nor gaps filled up in order to widen its appli.’ 
cability. It is a well established principle 
that such statutes must be construed strictly 
and not given a liberal interpretation 

Id (1848) 2 ex 22.'® a new Act (Gaming 
Act, 1815), which was passed while an action 
waspendmg. was held not to be retrospective 
m Its effect so as to defeat that action, even 
though S .18 bad said, “no suit shaU be 
. ““‘Qtained for recovering money 

etc. The alt6rnative“or maintained" would 
ordinarily have been held to be applicable 

to a pending suit. Nevertheless, Parke B 
remarked : ► <7, 


laturs could have ieanUhatTVrtr X 

a ^Dtract made prior to tho Act had as 

lit le to recover a sum of money as he hadto^ 

of his fo^nal property, should be totally denriv 
of It without compensation . ^ aepriv 

Similarly, in (1909) 1 k B Sl 0 ,*“ s. 4 , Tra. 
Disputes Act. 1906, was interpreted as n 
preventing a Court from disposing of i 
action begun before the passing of that A< 
^though s. 4 had enacted : “an action f 
tort against a trade union shaU not be e 
tertamed by any Court." Agaip jp fi<> 59 l 

19. (1848) 2 Ex 22 : 12 Jur 138 : 76 R R 7' 

Moon V. Durdctt. ^ 

20. (1909) 1 K B 810 : 78 L J K B 269 . ion r 
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TLB 126,*^ the Gaming Act, 1922, which had 
repealed a section of an earlier Gaming Act, 
was held by the Court of Appeal not to 
operate to put an end to the pending action, 
even though it had enacted that “no actiojj 
for the recovery of money under the said 
section shall be entertained by any Court.” 
In (1923) 2 KB 193,** the Court went further 
and held that the Gaming Act of 1922 did 
not prevent the bringing of an action under 
the repealed section of the older Act, even 
after the date when the Bepealing Act came 
into force in respect of a cause of action 
which bad arisen before that date. In (1862) 
31 L J Ex 230,** followed in subsequent cases, 
it was held that s. 32, Medical Act, 165S, 
(C. 90) did not apply to an action for medi- 
cal services begun before that date, but tried 
after it, although the section had enacted 
that no pei'son should after ist January 
1859, recover any charge for medical treat- 
ment unless he shall prove at the trial that 
he was on the Medical Begister. The case 
in (1905) A 0 369** was pending when the 
Commonwealth of Australia Constitution 
Act, 1900, came into force, under S. 73 of 
which a decision of a Court of any State, 
from which an appeal would have previously 
lain to the Queen in Council, became ap- 
pealable only to the High Court. At p. 372, 
Lord Macnagbten, while considering whe- 
ther an appeal lay to the Privy Council, 
laid down the general principles applicable 
to the retrospective character of a legisla- 
tion and remarked : 

On the one band, it was cot disputed that if the 
matter in question be a matter of procedure only, 
the petition is weii founded. On the other band, 
if it be more than a matter of procedure, if it 
touches a right in eristenca at the passing of the 
Act, it was conceded that, in accordance with a 
long lice of authorities extending from the time of 
Lord Coke to the present day, the appellants would 
be entitled to succeed. The Judiciary Act is not 
retrospective by express enactment or by necessary 
intendment. 

It was further remarked : 

In either case there is an interference with exist- 
ing rights contrary to the well-known general prin- 
oiple that statute are not to be held to act 
retrospectively unless a clear intention to that 
effect is manifested. 

This view was of course followed by a 
Full Bench of the Allaha bad High Court in 

21. (1922) 89 T L B 128, Beadling v. Qoll. 

22. (1928) 2 K B 198 : 92 L J K B 866 : 129 L T 

443 : 67 8 J 637 ; 89 T L R 409, Henshall v. 

Porter. 

23. (1862) 31 L J Ex 280,Thl8tleton v. Frewer. 

24. (1905) A C 869 : 92 L T 788 : 74 L J P 0 77 : 

21 TLB 618, Colonial Sugar Refining Co. v. 

Irving. 


50 ALL 965.*® In 49 Cal 820,** their Lordships 
had to consider the effect of theMussalman 
Wakf Validating Act, (6 of 1913) of which 
the Preamble had expressly stated : 

Whereas doubts have arisen regarding the vali- 
dity of wakfs created by persons professing the 
Mussalman faith . . . . ; and whereas it is expe- 
dient to remove such doubts. 


Section 3 said ; "It shall be lawful .... 
to create a wakf, etc.” ; and S.4 said : No 
such wakf shall he deemed to be invalid, 
etc.” Their Lordships held that the Act 
could not be construed as validating deeds 
executed before its date. In this case the 
Act bad been passed even before the suit 
had commenced. No doubt in 1989 F C R 
193,** this Court applied a new Bihar Money, 
lenders Act (7 of 1939) which came into 
force after the filing of the appeal. But S. 13 
expressly said : “When an application is 
made before or after the commencement of 
this Act, etc.” Since then S. 7 of the new 
Act has been consistently applied in all the 
Bihar cases, even in suits pending in appeal. 
But here again S.7 contains the words, 


Id any suit brought by a money-leuder .... before 
or after the commencement of this Act in respectoi 
a loan advanced before or after the commencement 
of this Act or in any appeal or proceedings in revi- 
sion arising out of such suit, 

which in express terms refer toapendingsuit. 
In Mukherjee v. Mst. Earn Eatan Euer^ 
the new Bihar Act had express words to the 
effect that all transactions from 1910 shall be 
deemed to be valid, which if applicable to 
the appeal would take away the appellant s 
right altogether. Their Lordships held that 
in view of that enactment the appeal should 
not be allowed. In (1882) 9 Q B D 672,** a new 
Act had come into force, S. 14 of which ma^ 
the section applicable to old leases as well, 
and which clearly deprived the landlord of 
a right to claim forfeiture. In that case the 
landlord had not till then re-entered. The 
Court of appeal applied the new Act on the 
ground that appeals bod the character of re- 
hearing and the appellate Court could make 
such order as ought to be made according to 
the state of things at that time. 


(*28) 15 AIR 1928 All 437 : 111 J 0 
65 : 26 ALJ 998 (F B). Bam Biugha v. Shankar 

;.T22) 9 AIR 1922 PO 107 : 69 1 0 138 : 49^1 
20 : 49 I A 153 (P C), Suleman Quodit v. Sau- 

lullab Bahadur. « /i «ei . lofto 

. (-89) 26 AIR 1939 F C 74 : 182 10 161 .1939 

• o' R 193 : ILR (1989) Kar F 0 166 (P0),Sbya- 

lakaut Lai v. Bambhajan Shigh. 

I. (-86) 23 A I R 1936 P 0 49 : 160 I 0 105 . la 

at 268 : 63 1 A 47 (PO). , , - „ . . . o, w r 
I. (1882) 9 Q B D 672 : 62 L J Q B 44 . 31 W K 
5, Quiltar v. Uaplesou. 
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As already mentioDed, the landholders in 
the present case ignoring the order of remis- 
sion had claimed the full amount of the 
arrears of rent from the very hegioning. 
Even in the second appeal before the High 
Court, they had challenged the order of re- 
missions of rent in grounds Nos. 2, 3 and G 
of their memorandum of appeal, several 
years before the impugned Act came into 
force. They had already called tlie previous 
order in question, and that plea was already 
before the High Court for consideration. 
The Legislature was presumably aware of the 
previous decision in ILR (1938) ALL 114‘ and 
must also have been aware that numerous 
other suits for arrears of rent must be pen- 
ding. And yet no express words were put 
in the impugned Act to show that it should 
apply to actions pending in appeal. Fur- 
ther, the provisions that no such order shall 
be called in question has a certain amount 
of ambiguity in it and leaves it doubtful 
whether only the parties are prevented from 
questioning the order or even the Court is 
debarred from ignoring it as having been 
issued by an unauthorized body, and en- 
forcing the law that has not been repealed 
or amended by the U. P. Act. Of course, no 
such bar would exist against the Federal 
Court; but in declaring what decree should 
be passed by the High Court it cannot 
ignore such a bar if it exists. In view of the 
trend of judicial decisions already referred 
to, I am of the opinion that the impugned 
Act was not applicable to the appeal pen- 
ding before the High Court. The decree of 
the High Court must therefore stand and 
this appeal should be dismissed. 

Yaradaoharlar J. — The constitutional 
question arising for decision in this appeal 
relates to the validity of the Begularisation 
of Eemisaions Act (X4 of 1938) passed by the 
Legislature of the United Provinces. A Full 
Bench of the Allahabad High (3ourt held 
^ ultra vires that Legislature. 
All the three learned Judges who consti- 
tuted the Full Bench were of the opinion 
that as the Act attempted to legislate with 
rwpect to a period anterior to the date of 
Its enactment, a period during which an. 
other valid Act was in force, it contravened 
the proTOions of s.292. Constitution Act. 

One of the learned Judges (Iqbal Ahmad J.) 

b^d his conclusion on an additional ground 
vu., that the impugned legislation was not 
one made with respect to any of the mat- 
ters enumerated in List ii” of Soh. 7 to the 
Uonetitution Act nor even one with respect 
50 one of those enumerated in the List in. 


The circumstances that led up to the im- 
pogned legislation and to the attack on its 
legality have been stated in the judgments 
just delivered. Reference has also there been 
made to the stage at which the Goverument 
of the United Provinces came to be im- 
pleaded as a party to this litigation and to 
the fact that this appeal has been preferred 
not by the original defendant but by the 
Government of the United Provinces. 


At the hearing of this appeal, the learned 
counsel for the plaintiffs-respondents took a 
preliminary objection to the maintainability 
of the appeal by the Government of the 
United Provinces. He contended that there 
was no decree in this case against that Gov- 
ernment, that the Government was not 
aggrieved or affected by the decree of the 
High Court and that it accordingly bad no 
locus standi to prefer the appeal. Though 
S.205, Constitution Act, provides in general 
terms that "any party" in the case may 
appeal to the Federal Court, the learned 
counsel maintained that these general words 
must be limited in the manner in which 
S. 96, Civil P. C., has been limited, and he 
argued that the mere fact that the United 
Provinces Government had been formally 
impleaded os a party in the second appeal 
would not give it a right to appeal to this 
Court. He further said that where a pei'son 
who ought not to have been impleaded had 
been improperly added as a party by the 
Court, such person should not be regarded 
as a party competent to prefer an appeal 
and he insisted that on the admitted facts 
of the case the order of the High Court im- 
pleading the United Provinces Goverument 
as a party to the second appeal should be 
held to be unwarranted and without juris- 
diction. In support of bis oontention that 
the United Provinces Government should 
not have been added as a party, he relied 
onnhe observations of a learned Judge of 
the Madras High Court in 50 Mad S 4 ,* and 
of the (3^rt of appeal in England in ( 1392 ) 
1 oh 487.“ He invited attention to the fact 
that even the allegations mode in support 
of the petition filed in the High Court to 
join the United Provinces Government as a 
party did not attempt to bring the case 

C- or suggest 

that.theGovornment was at least a "propoi'" 

(u not necessary") party to the proceeding 

and he contended that the alleged desire or 
intention of the Government to take the 
^e on appeal to the Federal Court which 

^ J Uh 819': 66 L T 57^ 

40 W R 580| Mcboi v, Uorsdoa* 
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was all that was set out in the petition was 
no ground for impleading it as a party. The 
learned Advocate-General of the United 
Provinces relied on the circumstance that 
his petition was not opposed before the 
High Court; to this, the learned counsel for 
the plaintiffs replied that even if the absence 
of opposition should be held to amount to 
consent, such consent could not cure a defect 
of jurisdiction and that such consent would 
not in any event give the United Provinces 
Government a right of appeal which it did 
not otherwise possess. 

I am free to admit the force of some of 
these contentions. The circumstance that 
some of the observations in 50 Mad have 
been doubted by another learned Judge of the 
same Court in A I R 1029 Mad 413^ does not 
seem to me to carry Dr. Asthana very far. 
Again, it is true that in 55 ALL 825,* the 
Court observed that the power to add par- 
ties had not always been limited to cases 
falling within the language of 0. l, R. 10 , 
Civil P. C. : but an examination of the facts 
of that case and of the decisions referred to 
in that judgment will show that in these 
cases, the person added was not really a 
third party but one who on some recognized 
principle would be bound by the result of 
the litigation. In (1892) i ch 487,“ the Court 
of appeal (in reversal of the trial Court’s 
order) dismissed the application of the third 
party, even while recognizing that that party 
might be "indirectly" affected by the result 
of the case. The allegation made in support 
of the petition in that case was that the 
defendant on record "will not contest the 
case properly” and yet Kay L. J. was con- 
tent to answer “we cannot help that.” It 
however appears to me that in a case like 
the present, it will not be right to regard 
the state as standing for all purposes on the 
same footing as a private third party. Its 
character as the guardian of the public 
interests cannot be ignored and it will not 
be right to limit its interest in a litigation 
strictly to cases in which its pecuniary or 
proprietary interests or the interests of the 
public revenue are involved. 

In most of the Indian decisions bearing 
on the question of joinder of parties, the 
discussion has bad to proceed within the 
limits imposed by the language of the rele- 
vant statutory provisions which were in the 
main intended to deal with private parties. 
The position of the King as parens patria 
has long been recognized in this country; but 
the extent to which the King’s law officer 
is entitled to initiate or intervene in pro- 


ceedings m Courts “to sea that justice is 
done to every part of the King’s subjects" 
(as it is expressed in the old English autho- 
rities) has never been clearly or sufficiently 
defined. As early as in 53 Geo. in, chap. 155 , 
provision was made authorizing the Advo- 
cate-Genei-al in this country to take such 
proceedings as His Majesty’s Attorney. 
General may take in the (Dourts of Equity 
in England (s.iii). This section was at one 
time interpreted by the Supreme Court in 
Madras as authorizing the Advocate-General 
to represent the Crown only in cases invol- 
ving the pecuniary interests of the Crown. 
But this narrow interpretation was not en- 
dorsed by the Judicial Committee: see 4 m l A 
190,^* a case relating to a charity. The sec- 
tion was reproduced in succes^ve Govern, 
ment of India Acts up to 1919 (see S.114, 
Government of India Act of 1919); but in the 
Act of 1935 neither s. 16 nor S. 56 follows the 
same lines. Barring Ss. 9l and 92, Civil P. C. 
of 1903 relating to public nuisances and chari- 
ties and special provisions like S. 26, Patents 
and Designs Act, 1911, and S. 39, Lunacy Act, 
1912, there are at present no specific provi* 
sions in the Indian statute book empower, 
ing the Advocate-General to institute or 
intervene in any proceedings in the civil 
Courts. And it cannot even be said that a 
well-defined course of practice has grown 
up as to the cases or circumstances in which 
the Advocate-General is entitled to inter- 
vene or to be impleaded as a party, apart 
from his representing the Crown or the 
Secretary of State in suits in which either 
the Crown or the Secretary of State happens 
to be a party. Even in England, the distinc- 
tion between cases in which the Attorney- 
General figures as a party and cases in which 
he only intervenes or is merely heard does 
not appear to be very clearly marked. 

The Indian Procedure Code does not con- 
template the Advocate-General "interven- 
ing” without himself or the Secretary of 
State being a party to the suit. The result 
is that even in proceedings similar to those 
in which the Attorney-General will merely 
intervene, according to the English or the 
Dominion practice, the same result bos to 
be attained in this country by impleading 
the Government as a party. The new Con- 
stitution Act (taken with the adaptation of 
S. 79, Civil P. 0.) has introduced a further 
complication as a result of the provision 
that in suits by or against the Crown, the 
Governor-General should be named as the 

31. (1846-61) 4 M I A 190 : 6 Moo P 0 12 : i nat 
335 (P C), Attorney-General v. Brodle. 



1941 United Provinces V. Atiqa Begum CFara^acAarwr /J Federal Court ^11 

pretatioQ of tbe treaty was a matter which 
conceroed the Crown but also on the ground 
that the Question raised was one ‘'which 
may affect a large section of the British 
public.” 

I find it difficult to say whether and if 
so how the same course could have been 
adopted by a Court governed by the Civil 
Procedure Code in this country and whether 
according to the processual law obtaining 
in this country the Government or the 
Advocate-General will be the proper party 
to be impleaded, if the principle of the 
above decision is to be followed here. A 
decision of a learned Judge of the Calcutta 
High Court seems apposite here. In 58 Cal 
801 ,** the Advocate-General sought to inter- 
vene on behalf of the Secretary of State in 
a succession certificate proceeding with a 
view to contend that the High Court on 
its original side could only grant lettei-s of 
administration but not a succession certi- 
ficate. It is possible to suggest that the 
interests of Government revenue were con- 
cerned here, because on the issue of letters 
of administration succession duty might be 
payable on the whole estate whereas a 
succession certificate could be limited to 
particular debts and the duty payable to 
Government correspondingly reduced. Bub 
the learned Judge (Eemfry J.) did nob 
merely hear the Advocate-General ou the 
question of jurisdiction or court-fee, but 
added the Secretary of State as a party. 
The very circumstance that in the present 
case the High Court thought it proper to 
issue notice to the Provincial Government 
involves a recognition of the fact that the 
Government was interested in the question 
raised — presumably as represauting the 
larp ola» of subjeote for whose benefit, the 
Act WM intended— though its interest may 
be Iraited to the general question, viz., the 
validity of the enactment. There was also 
the fact that the remission whose legalitv 
WM in question had been granted under the 
orders of the Provincial Government. 

It 18 not however necessary for me to 
Mnstder at this stage what this Court should 
do If It had in the first instance to deal with 
the ap^ication made by the United Pro-' 
Vinces Government to the High Court iu 
his case; nor does it seem to me useful to 
speculate what the High Court itself would 
have done if the application of the United 
Provinces Government to be joi aed os a party 


plaintiff or the defendant in certain cases, 
that in certain other cases the provinces 
should be so named, and that in a third 
group of cases the Secretary of State's name 
should be stated. But in whatever form the 
cause title may run, the theory is that the 
Grown is the party. It may be added that 
even when the Attorney-General figures as 
the party in England the theory is that the 
Crown is a party to the litigation through 
him ; see (1891) 2 Q B iCO” at page lOC and 
(1874) 18 Eq 172” at page 176. Such being the 
state of the law and of precedents as to the 
position of the Government in this country 
or the Advocate-General in relation to pro- 
ceedings in Courts, it seems to me that 
when a question like the present one is 
raised, it must be decided on broad grounds 
of justice and convenience and not merely 
turning on the interpretation of a particular 
rule in the Civil Procedure Code. 

If the practice in England is to be treated 
as affording any guidance here, it may be 
useful to refer to two instances. In ( 1899 ) 

1 Ch 494,” the Court of appeal directed the 
Attorney-General to be added as a party 
defendant to an action in which certain 
plaintiffs sued on behalf of themselves and 
of other growers of fruit, flowers, vegetables, 
etc., to enforce certain preferential rights 
to stand in the Covent Garden market. The 
Lord of the market was the sole original 
defendant. The action did not relate to a 
charity nor did it arise out of a public 
nuisance. The Court of appeal nevertheless 
held that the Attorney-General must be 
before the Court “to represent the public os 
against the alleged preferential rights of the 
growers.’ This direction was referred to 
with approval by the Judicial Committee 
in (1920) A C 358® and (l92l) 2 Ch 533.“ P 0 
Lawrence J. directed the addition of the 
Attorney-General as a party to a proceeding 
in which the ^int for decision was whether 
a tenant for life bad forfeited his interests 
under a particular settlement by reason of 
his having become a "German National” 
within the meaning of the Peace Treaty 

tenant for life objected 
to the addition of the Attorney-General. but 
the learned Judge overruled the objection, 
not merely on the ground that the inter- 

^ ® .'too : 66 L T 162 : 65 J P 6I5 
Mo'^ 2 W ^ 118 ^ 30 L T 
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had been opposed by the plaintiffs. I am not 
prepared to go so far as to ignore the fact 
that the High Coart has impleaded the 
United Provinces Government and that this 
course has been adopted with the consent 
(express or implied) of the plaintiffs. In my 
opinion, there is no case here of a defect of 
iurisdiction in the sense in which it is said 
that consent cannot cure a defect of jurisdic- 
tion. It is true that in, (IS92) 1 Ch iST** 
Lindley L. J. observed that the question was 
not one of "discretion but of jurisdiction”. 
But as the antithesisshows, the learned L. J. 
apparently had in mind the difference 
between the decision of the qaestion of 
joinder on the interpretation of a rule of law 
and a direction given by the lower court 
in the exercise of its discretion, because 
in the latter case the Court of appeal 
would generally be reluctant to interfere. 
It may even be regarded as a case of 
excess of jurisdiction within the meaning of 
S. 115. Civil P. C., but that will not make 
the order void in the sense that it may be 
ignored or treated as if it had never been 
passed. In 50 Mad 34,^ the learned Judge 
intimated that but for the opposition of the 
plaintiff he might have directed the addi- 
tioD of the Secretary of State as a party. 

To the suggestion that the expression 
“any party” in S. 205 ( 2 ), Constitution Act, 
must be limited on the lines on which the 
generality of the language of S. 96,CivilP. C., 
has been limited by decisions, the answer is 
furnished by the difference in language be- 
tween the two provisions. Section 96, Civil 
P. C., does not in terms say who is entitled to 
prefer an appeal. ButaccordingtotheCodeit 
is the “decree” that has to he appealed 
against. The decisions have therefore laid it 
down as a matter of inference that a party 
adversely affected by the decree is the only 
person entitled to appeal. It was however 
realised that a rule so (limited might cause 
hardship in some cases. An extension was 
therefore made by conceding a right of 
appeal to a party who might be bound 
by a finding in the judgment, though 
there was no decree against him : see the 
cases reviewed in 62 Cal 701.*' Section 205, 
Constitution Act, provides for an appe^ 
■'from any judgment, decree or final order” 

an expression which has received varying 

interpretations — and sub-s. (2) of the section 
enacts that “any party in the case may 
appeal". Why should this express provision 
b e qualified by adding the words if adversely 

37. (’35) 62 Cal 701 : 163 IC 75: 61 C L J S53 : S9 
C W K 607, Harachandra Das v. Bholanath Das. 


affected by the decree? It may be taken as 
a matter of "common sense that there can 
and will be no appeal when there is nothing 
to appeal about” : 9 c W N 534*® at p. 538. 

But why limit the grievance to a grievance 
about the decree? Even on the footing that 
the general language of S. 205 (2) may or 
must be limited in some manner, it seems 
to me that its scope ought not to be aoduly 
narrowed so far as the Government (whether 
Central or Provincial) in this country is 
concerned. The section is principally con- 
cerned with the determination of constitu- 
tional questions though arising in a litigation 
between private parties. The Government 
stands in a peculiar situation: it has no 
doubt pecuniarj’ or proprietary interests 
in one sense, but in another aspect it is also 
the custodian and the protector of the 
interests of the public: and the question of 
the legality of a statute is one in which it 
has a special interest. 

It is in view of this consideration that 
this Court has in 0 . 36 of its Buies provided 
for notice of any proceedings being given to 
the Advocate-General of India or to the 
Advocates-General of the Provinces and for 
applications being made by them to be beard 
in any proceedings before this Court. Both 
on principle and as a matter of expediency, 
it seems to me ver>' undesirable to place the 
Government in this embarrassing position, 
that while it must deem itself bound by an 
opinion expressed by the High Court as to 
the invalidity of a statute, it must find ways 
of persuading private parties formally to file 
an appeal, if it desires to have the constitu- 
tional qaestion brought up before this Court. 
The procedure under S. 213, Constitution 
Act, may not be found appropriate when 
the qaestion of the legality of a statute has 
actually been put in issue before a Court of 
law in a litigation between private parties. 

I have already stated that the Indian 
Civil Procedure Code does not contemplate 
an “intervention” by the Advowte-Gene^ 
as distinguished from an addition of the 
Advocate-General or the Government m a 
party. When either of them has been im- 
pleaded as a party with a view to give them 
a hearing, it seems to me that the Court 
would faU to give full effect to the lan^age 
of S.205 (2), Constitution Act, if it Mould 
bold that notwithstanding such joindw as 
a party, the Advocate-General or the 
ernment had no right to prefer an aPP^* 
Id proceedings ralatiDg to charities, it nM 
38. (’05) 9 C W N 584. Krishna Cbanto Goldar 
y. Mob^ Chandra Saha. 
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been held that where fche Advocate-General 
is a party, he is the proper person to appeal 
against an adverse judgment: see 32 Bom 155** 
following (1341) 3 Bear 447,*'’; isee also i L R 
(1937) Bom 425*') where the learned Judges 
took the additional ground that the benefi- 
ciary, though he was heard by csounsel, was 
nob to be treated as a imrty. I see no rea- 
son why the principle should be different 
ill a case like the present. Neither in the 
one case nor in the other has the Advocate- 
General or the Crown or the State any 
pecuniary or proprietary interest if that is 
to be the sole test. The right of appeal being 
a creature of the statute, the right of one 
who is within the terms of the shitute can- 
not, it seems to me, reasonably be denied 
when even on the broader ground of interest 
in the litigation, it is conceded that be is 
sufficiently interested to justify his claim to 
'be heard. In (1915) A c 330’ the parties con- 
cerned had themselves preferred an appeal 
to the Judicial Committee and the Attorneys- 
General of Canada and British Columbia 
seem to have intervened before the Judicial 
Committee. The case therefore throws no 
light on the question of the right of the 
Attorney-General of the Dominion to prefer 
an appeal in a case where he had interven- 
ed even in the lower Court. The report of 
the decision in (1987) Can SCR 427*’ refer- 
red to in my Lord’s judgment is very brief 
and it does not appear whether the decision 
was based on the language of any statute 
and if so what that language was. For the 
reasons set forth above, I would overrule 
the preliminary objection. 

There is another aspect of the case which 


the application in the High Court. This may 
not create an estoppel nor sufiice to confer 
on the Government a right of appeal which 
it would not otherwise possess. But if the 
Government can bring itself within the 
letter of the law, one need not hesitate to 
uphold its right to prefer an appeal in such 
circumstances. 

Proceeding now to the question of the 
invalidity of the impugned Act, it will ba 
convenient to take up first the ground on 
which all the learned Judges of the Full 
Bench of the High Court agreed, namely, 
the objection based on S.292, Constitution 
Act. As I understand the argument, this 
objection interprets S. 292 not merely as en- 
acting that the law in force in British India 
immediately before the commencement of 
Part. Ill, ([loDStitution Act, shall continue in 
force ootwitbstandiog the repeal of the 
earlier Government of India Act, bnt as 
also fixing a time-limit up to which the 
operation of such law should not be dis- 
turbed by anything contained in any enact- 
ment that may come to be passed by any of 
the Legislatures in British India. It was 
coQced^ before us and it was recognized 
before the High Court that a provision like 
S. 292 is usually inserted in similar Acts, to 
indicate that the repeal of the parent Act 
shall not be deemed to have repealed all the 
laws passed under that Act. (Compare S. 103, 
Commonwealth of Australia Constitution 
Act, S. 129, British North America Act and 
S. 1S5, Union of South Africa Act). But lay. 
ing special stress on the words "until altered 
or repealed or amended" the learned coun- 
sel for the plaintiffs desired to read S. 292 as 


also deserves consideration in this connexion. 
The application filed by the United Provin- 
ees Government in the High Court put the 
plaintiffs on notice that that Government 
sought to come in as a party for the very 
purpose of placing itself in a position to 
prefer an appeal to this Court. If the plain- 
tiffs hod opposed the petition, the Govern, 
ment might have taken steps to ensure that 
an appeal was formally lodged by the origi- 
nal contesting defendant. This opportunity 
has now been lost to that Government and 


this is In a large measure attributable t 
the attitude taken by the plaintiffs toward 

39. C07) 32 Bom 155: 9 Bom L R 996, Jan Mahc 
med V. Byed Norudin. 

40. (1841) 3 Beav 447, AU.-Gan. v. Wright. 

41. ('87) 24 A I B 1937 Bom 63 : 166 I 0 940 
I L R (1987) Bom 425 : 88 Bom L R 1283, In r 

Bai I(QkhlAbai. 

42. (1997) Can 8 0 R 427. Att-Gon. for Albert 
(interveaant) v. Kaaakawich. • 


containing a direction by Parliament that 
the law then in force must in any event 
continue up to a specified date, namely, the 
date of its alteration, repeal or amendment 
by a later Act of the Legislatures in India ; 
and, it was sought to be inferred therefrom 
that no later Act of such Legislatures can 
by words of retrospective operation ante- 
date its effect so as to affect rights acquired 
under a previous law down to the date of 
the new legislation. At one stage, the learn- 
ed counsel for the plaintiffs even went so 
far as to suggest that the Legislatures ia 
India had been deprived by this provision 
of the power of enacting at any time laws 
with retrospective effect, or they were ab 
l^b incompetent to extend the retrospeo- 
tive operation of their enactments to a 
period anterior to ist April 1937, when the 
Constitution Act came into operation in the 
provinces. These arguments were, howevorf 
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not persisted in, when it was pointed out 
that the Indian Legislatures were, within 
the statutory limits assigned to them, bodies 
possessing plenary powers : see (1878) SAC 
889,^^ (1883) 9 A C 117‘* at p. 132 and (1933) 
A C 166,** and that whatever might be the 
objection on grounds of reasonableness or 
expediency to retrospective legislation, there 
was nothing in S. 292 to deprive the Indian 
Legislatures of this particular incident of 
plenary legislative power. [Compare (1870) 
C Q B 1*® at pp. 23, 27 relating to an Act of 
Jamaica Legislature; and (1915) 20 Com L R 
425,*^ relating to an Act of the Common, 
wealth Parliament in Australia.] The ob. 
jection was then limited to the power of the 
Legislature to give retrospective operation 
to an enactment when, by so doing, it would 
prevent a law in existence at the date of 
the commencement of Part III, Constitution 
Act, from having its full effect up to the 
date of the repealing or amending Act. It 
was pointed out that the language employed 
in S. 292, Constitution Act, was not identical 
with that to be found in the corresponding 
provisions in the British North America 
Act or in the Commonwealth of Australia 
Act. But, it would appear that this language 
is so similar to that found in S.135, Union 
of South Africa Act, as to suggest that it 
might have been taken from it. The reason 
for a provision like that contained in S.292 
being the one already stated, it does not 
seem to me necessary or proper to lay undue 
stress on the word “until” used in S. 292 and 
hold that the policy of this provision is 
different from that underlying similar pro. 
visions in the other Constitution Acts al^ve 
referred to. I see no justification for draw, 
ing a distinction between the statement 
that the previous law shall continue in force 
subject to repeal or amendment by later 
legislation and the statement that it shall 
continue in force until repealed or amended 
by later legislation. The Parliament might 
have had some reason or motive for deny* 
ing to the Indian Legislatures the power of 
retrospective legislation with reference to 
pre-existing laws seems to me to rest on 
mere speculation and is not a fair inference 
from the language used in the section. 

43. (1878) SAC 889, Reg. v. Burah. 

44. (1883) 9 A 0 117 : 63 L J P C I : 60 L T SOI, 
Archibald G. Hodge v. Reg. 

45. (’33) 20 A I R 1933 P C 16: 143 I 0 91: (1933) 
A C 166 : 102 L J P C 6 : 148 L T 62 : 48 T L R 
682 : 43 LI L Rep 435 (P C), Croft v. Dunphy. 

46. (1870) 6QB1: 10B&8 1004 : 40 L J Q B 
28 : 22 L T 869, Phillips v. Eyre. 

•47. (1916) 20 Com L B 426, The King v. Kidman. 


In the judgments delivered by thelearnedi 
Judges of the Full Bench of the Allahabad 
High Court, I find it stated in some places 
that S .2 of the impugned Act in effect re- 
pealed S. 73 of the Act of 1926 with retro- 
spective effect or that the provisions of the 
two Acts were diametrically opposed to each 
other. With all respect, I find some diffi. 
culty in following this view. It is true that 
the remission which the impugned Act 
sought to regularise was not one made in 
conformity with the provisions of S.73 of 
the Act of 1926. But such regularisation 
would only mean the addition of a new head 
of remission; it may amount to au alteration 
or amendment of the old Act, but will not 
necessarily involve a repeal of S.78 of that 
Act. The co-existence of two kinds of remis. 
sioD given for different reasons is not incon. 
ceivable or impossible. It can of course be 
said that the impugned Act retrospectively 
deprived landlords of a share of the rent to 
which they had already acquired a right. 
But if on general principles a Legislature 
has ordinarily power— for reasons which it 
is not open to the (Dourt to investigate— to 
enact measures which by retrospective ope. 
ration may deprive some subjects of vested 
rights, I see no sufficient reason for treatiog 
the present case as standing on any special 
footing. In this view, it will follow that 
there is no reason for saying (as Bajpai J. 
has said) that “the impugned Act has at- 
tempted to do something indirectly which 
it could not do directly”. 

Beferencehas been made in the judgments 
of the learned Judges of the High Court and 
reference was also made in the course of the 
arguments before us to the fact that a later 
Act of the U. P. Legislature, namely, Act 17 
of 1933 took care to repeal ss. 78 to 76, Agra 
Tenancy Act of 1926 and to add in cl. (2) of 
S.5 a provision corresponding to cl. (2) of 
S. 74 of the Act of 1926, while the impugned 
Act contains no provision corresponding to 
this clause. It does not appear to me that 
this isany legitimate ground to be considered 
in the present connexion. The policy of 
Act 17 of 1938 is apparently not the same as 
that of the Act of 1926, bemuse the condi. 
tions and procedure stated in S. 4 of the new 
Act are not identical with those contem- 
plated in S.73 of the older Act and that 
affords a sufficient explanation for the repeal 
of Ss.73 to 75 of the old Act. 

The additional ground of invalidation 
relied on by Iqbal Ahmad J. was also pressed 
before us at some length by the learned 
counsel for the respondent. With all respect. 
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it seems to me there is even less force in 
this objection than in the one based on S. 292« 
The only question to be considered in this 
connesioD is ^vhetbe^ the impugned Act 
can reasonably be described as one made 
"with respect to'* any of the matters enu- 
merated in item 21 of Listll of sch. 1 , Con- 
stitution Act. Item 2 of that list is only of 
secondary importance in this case, because 
the first part of item 2 is governed by the 
words "with respect to any of the matters 
in this list" — which takes us to item 21 ; 
and the second part, namely "procedure in 
rent and revenue Courts" can scarcely be 
held to authorise legislation which in effect 
dealt with substantive rights, by precluding 
the landlord from objecting to a remission 
which had been improperly made under 
executive authority. 

Both in the High Court and in the argu- 
ments before us, great stress has been laid 
upon the way in which s. 2 of the impugned 
Act had been worded and it has been said 


that all that the Act did was to validate 
arbitrary executive orders. This view does 
pot seem to me to take the whole of s. 2 
into account and give due effect to the sub- 
stance of the enactment. The Preamble 
recites the necessity for regularising certain 
remissions of rent and even if we are to 
exclude the Preamble from our considera- 
tion, S.2 in terms refers to the fact of 
remission of rent having been made under 
orders of the Provincial Government by 
reason of the fall in the prices of agricul- 
tural produce which took place before the 
commencement of the Act. The succeeding 
words can, as a matter of grammar only, 
mean that the order of remission thus passed 
shall not be called in question. There can 
thus be little doubt that the Act intended 
to deal and does deal with the subject of 
^mission of rent made under orders of the 
Pimvincial Government. It can make no 
difference for the present purpose whether 
It laid down general provisions for remission 
of rent for all time or dealt with the remis- 
sion made or to be made lo particular years, 
ihe subject-matter in every one of these 
cases must be held to be remission of rent 
A point was raised in the course of the 
discission before us. whether the words 
such order ip s. a of Act 14 of 1038 referred 

Provincial Government 
authorising the remission in general terms 


order passed by the reveoue officers with 
refereoce to iodividoal boldiogs and the re- 
ference to the order of the Provincial Gov- 
ernment is only to indicate the authority 
under which the remission was granted. 
This is to some extent supported by the 
reference in the proviso to remissions ‘ in 
excess of the remission ordered for the same 
holding”, etc. But this again is immaterial, 
so far as the question of the subject-matter 
of the Act is concerned. Whether it is the 
order of the Provincial Government or the 
consequent order of the revenue officer, the 
order was one which related to remission of 
rent and that is the subject-matter of the 
Act. It was pointed out that the section did 
not in terms purport to validate the remis- 
sion, and it was argued that an Act which 
merely protected from attack an order which 
granted the remission could not be said to 
be an Act dealing with remission. This 
seems to me an unsubstantial distinction. 
Whatever consequences might flow from the 
absence of a direct provision validating the 
remission or precluding the landlord from 
recovering the remitted rent, the avowed 
purpose of the Act was to ensure that the 
tenants had the beneflt of the remissions 
which had been made. 


A point was made by the learned counsel 
for the respondents that S.ioo, Constitution 
Act used the expression “with respect toauy 
of the matters enumerated in the list” and 
not words like “relating to the matters 
enumerated in the list.” It seems to me 
that the words “with respect” are not by any 
means less comprehensive than the words 
"relating to." [C/. observations in { 1915)20 
Com L B 425,*^ at p. 449; Wynes: Legislative 
and Executive Powers in Austi-alia, at pages 
28, 29.] The significance of these expressions 
may become important in a case where the 
impugned legislation contains a number of 
provisions relating to different matters and 
a question arises as to whether one set of 
provisions can bo described as "passed in 
respwt of a forbidden subject” or can be 

considered as onlyincidentallyaffectingsucli 
a subject while forming par t of an Act which 

in the main deals with on authorised subject ; 
see the antithesis indicated by Loi-d Atkin 
m (1937) A 0 863.« with reference to the use 
of the expression "in respect of" in s 4 
Government oflrelond Act. In the present 
case, the Act in question deals with only 
one matter an d the distinction between what 

(1987) A 0 868 : 106 L J P 0 161 • 167 I, t 
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is“s>:bstaDtiar’and what is only "incidental” 
does not arise for consideration. 

In coming to the conclusion that the im- 
pugced Act did not fall within any of the 
heads enucnerated in item 21 of List II, 
Iqbal Ahmad J., gave it as one of his reasons 
that that item could only cover provisions 
of '‘s^abstantive law" and that the impugned 
-Act did not embody any provision of sub- 
stantive law either in respect of rights over 
land or land tenures or the relation of land- 
lord and tenant or the collection of rent. 
The fact that the provision is couched in the 
form of an immunity of the remission order 
from attack in a civil or revenue court will 
not, I think, take away from its character 
as one depriving the landlord of his right to 
the full rent. It is well settled that the suh- 
stance of the legislation has to be esamined 
to see what the Legislature was doing, and 
the form which the statute may have as- 
sumed under the hand of the draftsman is 
not decisive. As explained by Dr. Astbana, 
it might have been thought sufficient to 
frame the new Act on the lines of cl. (i) of 
5.14. Tenancy Act of 1926. Thelearned Judge 
enumerated certain provisions which he 
would regard as provisions relating to the 
"collection of rents”. But I do not see why 
the list given by the learned Judge should 
be regarded as exhausting all conceivable 
provisions relating to that bead. Section 2 
of the impugned Act had a two-fold opera- 
tion: on the one hand, it prevented the land- 
lord from questioning the order of remission 
with a view to recovering the full rent, on 
the other, it might also be held to prevent 
the Court suo motu from questioning the 
order of remission. In the latter sense, it 
might be said to be an interference with the 
power of the Court and it is in answer to 
such a possible contention that reliance 
seems to have been placed on behalf of the 
Government on item 2 of List ll. One or two 
other objections were mentioned in the 
course of the argument, but I did not gather 
that they were seriously meant to be urged. 
In the result, I am of opinion that the im- 
pugned Act was within the sphere allotted 
to the Provincial Legislature by the Con- 
stitution Act, that it was not opposed to 
S. 292 of that Act and that it was intra vires 
the United Provinces Legislature. 

The question still remains what is the de- 
cree to bo passed in the case, in the view 
that the impugned Act was valid. The con- 
elusion of the High Court against the vali- 
dity of the Act wiU no longer hold good, 
but will that constitute sufficient reason for 


modifying the decree of the High Court so 
far as it relates to the rights of the original 
parties ? According to my reasoning in the 
earlier portion of this judgment, the United 
Provinces Government was interested only 
in the general question and had no other 
interest in the particular litigation. In 58 Cal 
801 ,“ the learned Judge limited the Ad- 
vocate-General’s argumeub to the question 
of jurisdiction which alone, he considered 
was one of public importance. The contest- 
ing defendant in the present case does not 
seem to me to be entitled to ask for a modi- 
fication of the decree on the principle of 
0.41, R.4, Civil P. C., because there is no 
"decree” in this case against the Govern, 
ment and hence there can be no question of 
a decree proceeding "on a ground common 
to all the defendants.” The anomalous situa- 
tion of a decree passed against several de- 
fendants on the same ground being reversed 
as against some and being allowed to stand 
as against the rest will not arise in this case. 
Further the power recognized by this rnle 
as also the one referred to in 0.41, R. 33, 
Civil P. C., is only discretionary and the 
present case is not in my opinion one in 
which any discretionary power ought to be 
exercised in favour of the contesting defen- 
dant. He has not merely acquiesced in the 
decree of the High Court, he has nob even 
appeared before this Court to explain the 
circumstances in which he did not choose 
to appeal nor to ask for its modification. 
This is significant in view of the sugg^tion 
thrown out by Dr. Astbana that the original 
parties to the litigation have in all probabi- 
lity come to a settlement. I am accordingly 
of opinion that notwithstanding this Court s 
acceptance of the appellant’s contention as 
bo the validity of the impugned Act, there 
is no justification for disturbing the decree 
passed by the High Court in the case. 

Two more contentions of the learned 
counsel for the respondents remain to be 
noticed. It was argued that Act 14 of 1933 
even if valid, would not preclude the plain- 
tiffs in this case from recovering the full 
rent due to them, because the Act had not 
been made applicable to pending actions. 
There can be little doubt that there is a 
well-tecognized presumption against con- 
struing an enactment as governing the rights 
of the parties to a pending action. 2 

BX 2q‘® is an instance of the extreme limits 
to which this rule has been carried; for not- 
withstanding the doubt felt by B«on Park 
in that case that the denial of the 
tion of the Act to pending actions would 
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render inoperative the words "or maintain- 
ed” used in the Act, the Court thought it 
safer not to apply the statute to pending 
actions. The Act now under consideration 
was clearly intended to be retrospective, in 
so far as it took away certain vested rights 
which had accrued before the date of its 
enactment. But the presumption against 
retrospective operation is said to be so strong 
that it has been recognized that even in con- 
struing an Act or a section which is to a cer- 
tain extent retrospective, it ought not to be 
given a larger retrospective operation than 
the words clearly involve: see (1830) 31 Ch D 
402.** There are two recognized principles, 
( 1 ) that vested rights should not be presum- 
ed to be affected and ( 2 ) that the rights of 
the parties to an action should ordinarily be 
determined in accordance with the law as it 
^ood at the date of the commencement of 


the action. The language used in an enact- 
ment may be sufficient to rebut the first 
presumption, but not the second. Where it 
is intended to make a new law applicable 
even to pending actions, it is common to find 
the Legislature using language expressly 
referring to pending actions. But it will be 
seen from the decision of the Privy Council 
in 15 Pat 268,*^ that it is not necessary that 
the intention of the Legislature should 
always be expressed in that particular form. 
In that case, the enactment validated all 
transactions subsequent to a specified date 
and their Lordships held that the new law 
would apply to a transaction of that kind 
even if it had become the subject of an 
action prior to the date of the passing of the 
Act; and in those circumstances, they re- 
versed the usual presumption and looked to 


see whether there was any reservation ii 
the Act in respect of pending actions. 

The question of the applicability of th« 
impugned Act to pending actions is likely t( 
arise only in a few cases and whatever maj 
be its importance to the parties to tbosi 
cases, it does not seem to me to be a matte: 
Jn which the United Provinces Governmen 
Mn be said to be interested. As I have already 
indicated that as between the original par 
ties to this suit there is no justification foi 
this Court's interference with the decree o 
the High Court, I do not fiud it necessary 
to express any definite opinion on the ques 
tion of the extent to which the impugnec 
Act operates retrospectively. For the sami 
reason, I refrain from expressing any opinioi 
^the argument urged by the learner 

ua D 402 : 65 L 3 Ch 294 : 54 L 2 
100 : 84 W R 882, Reid v. Reid. 


counsel for the respondents, as to the effect 
of the absence from the impugned Act of a 
clause corresponding to S. 74(2), Agra Tenancy 
Act, 1026, and S. 5 (-2) of Act 17 of 1933. He 
argued that it might be that the impugned 
Act prevented the order of remission being 
questioned in a Court, but this would not of 
itself take away the contractual right of the 
landlord to the full rent or absolve the 
tenant from liability for the full amount of 
the stipulated reut. This again is a question 
relating to the construction of the Act and 
does not bear upon the question of its vali- 
dity; and as it has not been raised or dis- 
cussed before the High Court, I prefer to 
leave it alone, as I have held that this ap- 
peal should be dismissed for another reason. 
I agree that there should be no order as to 
the costs of this appeal. 

B.K. Appeal dismissed. 
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(From Madras : A.' I. JR. 1040 Mad. 890) 

6th December 1940 

GWi-ER C. J., SULAIMAN AND 
Varadachariar JJ. 

A.L. S. P. P. L. Subrahmanyan Chetliar 

— Appellant 
V. 

Muttiiswami Goundan — Respondent. 
Advocate General, Madras — Intervener. 
Case No. 4 of 1940. 


(a) Oovernment of India Act (1935), S. 100 (1) 

and (3) — Rui« of construction, stated ('Pet 

Gwy«t C. J. and Varadachariar Z.) 

The rule of construction Is that general langu- 
age in the items of the Federal Legislative List in 
S. 100 (1), yields to particular expressions in the 
Provincial Legislative List in S. 100 (3): AIR 1921 
PO 148, Ref. on. [P 50 C 2) 

(h) Madras Ajricuifiirijfs Belief Act (i of 
193B), Ss. 3 and 19 — WJiether legislation ts with 
respect to vialters »n Sch. 7, List I or List II 
Governmenf of India Act-^Pilh and suhsfance of 
impugned statute or its true )iature and character 
should be looked to — Pith and substance of Madras 
Agi^ltuHsts Belief Act cannot be said to be legis- 
latioa with respect to sugotiable imlruments or 
promi^ry 7iotes~Fact that most debts with which 
it deals are based on or evidenced by such instru. 
wnts %s immaterial — Act does not invade for. 
bidden fuld of Sch.?, List I, Government of 
IndyiAcl.andtherefoTe isintra viresof Provincial 
Legislature — <S«cfion 19 is limited to decrees and 
therefore its prouisions affecting operation or 
*jJ,‘^^.'^J.^‘^^‘*^nnotb6sa%d <0 relate to negoti- 
able tnsfruments-Section 3 only lays down mode 
of Mutation of amount to which decree is to be 
. « ’* “ (^omequenlly Ss. 19 and 5 do «of 
a//ect Ss. S3 or 79, Negotiable Instruments Act 
and are not ultra vires - ('Per Gsyyor 0. J., and 
Varadachariar J.; Sulaiman J., Contra.; 
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For the purpose of determioiDg whether a legis* 
JatioD is with respect to matters in Sch. 7, List I 
or List II, Goverument of India Act, the pith and 
EUbstanco or true nature and character of the 
impugned statute should be ascertained. The pith 
and substance of the Madras Agriculturists* Relief 
Act cannot te said to be legislation with respect to 
negotiable instrunients or promissory notes : It is 
quite immaterial that many, or even most, of the 
debts with which it deals are in practice evidenced 
by or based upon such instruments. That is an 
accidental circumstance which cannot afiect its 
validity. The validity or invalidity of the Act can- 
not be aSected by the money-lenders' practice of 
evidencing the debts of those to whom they lend 
money. The Act cannot be challenged as invaliding 
the forbidden field of Sch. 7, List I, Government of 
India Act, and therefore is intra vires of the Provin- 
cial Legislature : (1681) 7 A C 96; (1699) A C 580; 
(1862) TAG 629; (1930) A C 111 and (1940) A C 
513, Bel, on; AIR 1941 Pat99,Z>i5approrrd; (1891) 
A C 455. lU/. (P51 C 1, 2] 

The liability on which S. 19 operates is a liabi* 
lity under a decree of the Court passed before the 
commencement of the Act. The liability ceases to 
be a debt evidenced by or based on the promissory 
note after it has merged in the decree and become 
a judgment-debt. The fact that it is necessary to 
have recourse to the terms of the note, in order to 
ascertain to what extent the provisions of S. 8 
required or enabled the decree to be scaled down, 
cannot afiect the nature of the liability, which still 
remains a judgment-debt; and it is upon that liabi* 
lity and upon no other that the Act operates even 
though it might be necessary to go into its earlier 
history for a particular and special purpose. Sec* 
tions 19 and 8 do not afiect or purport to afiect 
any liability on a promissory note and therefore do 
not afiect Ss. 32 or 79, Negotiable Instruments Act. 
and consequently are not ultra vires : A I R 1939 
Mad 861 (F B), A ffirmed. (P 61 C 2) 

*(c) Government of India Act (2935), S. 224(4) 
•^Dis^ting Judge can state reasons separately 
even on points of concurroxce^iPev Sulaiman J.) 

There is notUng in the Act or in S. 214 (4) 
which bars the Judges who concur in one judg* 
meot from stating their reasons separately. A dis* 
senting Judge can therefore state his reasons 
separately even on points of concurrence. 

^ ^ (P 52 C 2] 

(d) Government of Indin Act (1935), S. 104 

andSch.7,List%I,llandIJl^DeUrm\naiionasto 
tn which category of Lists /. II and III matters, 
with which particular Act deals, fall — Besort to 
S. 204 can only be had after off categories are sz- 
hausted (Per Sulaiman J.) 

For the purpose of detennining the category in 
ListsI, II and Illioto which the matter&with which 
a particular Act of the Provincial Legislature falls, 
resort to the residual power under 8. 104 should be 
the very last refuge. It is only when all the cate- 
gories in the three lists are absolutely exhausted that 
the Court should fall back upon a nondescript. 

CP 55 0 1, 2] 

(e) Government of India Act (2935), S. 100 
andSch.7, Lists I, Hand J/I— Vnxini.generalibus 
specialia derogant cannot be applied to Sch. 7, 
Lists I, II and III^FnlUst scope of S. 200, Ex* 
plavied (Per Sulaiman J.) 

The maxim generalibus specialia derogant can* 
not be appropriately applied to the three compet- 
ing Lists I. II and III of Sch. 7. In its fullest scope, 
8, 100 means that if it happens that there is any 


subject in List II which also falls in List I or 
List III, it must be taken as cut out from List II. On 
this strict interpretation there would be no question 
of any real overlapping at all. If a subject falls ex- 
clusively in List II and no other list, then the power 
of the Provincial Legislatures is supreme. But^if it 
does also fall within List I, then it must be deemed 
as if it is not included in List II at all. Similarly, 
if it also falls in List III, it must be deemed to have 
been excluded from List 11. The dominant position 
of the Central Legislature with regard to matters 
in List 1 and List HI is thus established. But the 
rigour of the literal interpretation is relaxed by the 
use of the words "with respect to" which only 
signify "pith and substance." and do not forbid a 
mere incidental encroachment. [P56C 2;P5SCl] 

(f) Interpretation of Statutes— Part of Act can 
be held invalid if severable^ If not severable 
whole Act is ultra vires. 


Part of an Act can be held valid and another part 
invalid, if they are severable. If the ofiendiog 
provisions are so interwoven into the scheme that 
they are not severable, the whole is ultra vires : 
AIR 1919 P C 145;A I R 1937 P C 93 and A I B 
1939 F C 74. Rel. on. [P59 0 2) 

(g) Government of India Act (2935), Ss, 207 
(tnd 3i6«U'ords Federal law** mean' law passed 
by Federal Legislature ~ Words ''competent to 
enact** in 5 . 107 cover mattersin Lists 1 and III, 
(Per Sulaiman J.) 

The words "Floral law" mean law passed by 
the Federal Legislature, or before Federation cornea 
into being, pas^ by the Indian Legislature alter 
the coming into force of the Act and does not refer 
to the Indian laws which existed prior to the Act. 
There is nothing in the language of S. 810 which 
would make the expression "Federal law" in 
S. 107 (1) include a previously existing Indian law 
on a subject falling in List I. If there were fresh 
enactment by the Indian Legislature after Part 111 
has come into force and before the Federation 
comes into existence then the provisions of 8.107(1} 
would certainly apply to it. The words "competent 
to enact" in 8. 107 undoubtedly cover matters 
both in Lists I and lU. (P 61 0 1, 2 ; P 62 0 1) 

(h) Government of India Acl(I995),Ss.200 and 
207(2)— Words "with respect to" in 8. 100 cover 
incidental eneroachmenb^But such encroachment 
%s permissible only when field is actually un* 
occupicd^(Pet Sulaiman J.) 

The scheme of S. 100 is to exclude completely 
from the authority of the Provincial Legislature 

the power to legislate with 
List I. If in consequence of certain difficulties the 
Provincial Legislatures would experien^ by a rigid 
enforcement of such an exclusion the Court must 
iD interpreting the words “with respect to” import 
the Canadian doctrine of permissibility of mcidon- 
tal encroachment, it must then at the same time 
import the other allied doctrine also that such an 
encroachment is permissible only when the field is 
actnallv unoccupied. It is only in this way t^t 
actual dash between the centre and the pro7m«» 
can be avoided. This also expUins the ap^rent 
cap in S. 107 (1) that gap being 5° 

provisions of 8. 100: Case law referred [P 63 ^ . 


(i) Practice— Federal Court— Adweate-General 
intervening is not entitled to costs. 

It is not the practice of the Federal Court to 
give costs to on Advocate-General inlerveniDg. ^ 
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Sir B. L* MiiUr, Advocaie^Gtyitrai of India 
{with him Mr. P. S. Saranga^ni Ayyangar, 
Advocate, Federal Court) instructed by Mr. B, 
Banerjee — for Appellant. 

The respondent did iiof enter appearance. 

Sir AUadi Krishnaswami Aiyar, ^rfrocafe- 
General of A/<Kir<K him Mr. N. Rajogopala 

lyangar. Advocate, Federal Courts instructed by 
Ganpat Bai — Intervener. 

Gwyer C. J. — In this case the appellant 
sued the respondents in the Court of the 
subordinate Judge of Coimbatore for a sum 
of Ks. 7669.9-0, the amount of principal and 
interest alleged to be due under a promis- 
sory note dated 4th March 1926 for Hs. 2975. 
On 1 st November 1934 he obtained a decree 
for the sum claimed, together with rupees 
863-15-0 for costs, with interest at 6 per cent, 
per annum from the date of the judgment 
on the principal sum of Rs. 2975. On 22nd 
March 1938 the Madras Agriculturists Belief 
Act became law, and before that date the 
respondents bad i»id to the appellant sums 
which amounted in all to more than twice 
the amount of the principal debt. In July 
1938, the respondents presented a petition 
under the Act claiming to have the decree 
scaled down in accordance with the provi- 
sions of the Act, to which the appellant 
replied by alleging that the Act was beyond 
the competence of the Madras Legislature to 
enact. In November of the same year there 
was a further petition by the respondents, 
praying that since they had paid more than 
twice the amount of the principal sum as 
well as the costs, the Court might be pleased 
to record under the Act full satisfaction of 
the decree. In February 1939 a Full Bench 
of the Madras High Court, in another case 
r L B (1989) Mad 151* held that the Act was 
within the competence of the Legislature 
and accordingly the subordinate Judge 
allowed the two petitions and recorded full 
sahefootion of the decree. A revision appH. 
wtion to the High Court was dismissed, but 
the High Court gave a certificate under 
S. 205, CoDstitation Act. The appeal now 
comes before this Court, and the substantial 
question to be decided is whether the Act 
was within the powers of the Madras 
Legislature, though there are subsidiary 
questions also involved. 

rl to deal in a very 

mdebt^ness, which has vexed legislators 

S It contain8!ts other 

Acts passed op the sam e subject 

'*(198fl! Mad 16? ala^r T 0 ^ \ ^ 

ratnaaiT. ihawJ Naga. 


during the last few years have also con- 
tained, many unusual and at first sight 
startling provisions. It applies to all debts 
payable by an “agriculturist’' at the com- 
mencement of the Act, and "agriculturist '' 
is defined in very wide terms, so as to 
include not only persons cultivating agricul- 
tural land but certain others also who pos- 
sess an interest in such land. "Debt” is 
defined as meaning any liability in cash or 
kind, whether secured or unsecured, due 
from an agriculturist, whether payableunder 
a decree or order of a civil or revenue Court 
or otherwise, though land revenue or any 
tax or cess payable to the Central or Pro- 
vincial Government or to any local autho- 
rity, together with certain other liabilities 
not here material, are excluded. The defi- 
nition appears to be wide enough to cover 
damages for an actionable wrong. It is then 
provided by s. 7 that, notwithstanding any 
law, custom or decree of the Court to the 
contrary, all debts payable by an agricultu- 
rist at the commencement of the Act are 
to be scaled down in accordance with the 
provisions of the Act; and by s. S (inter alia) 
that in the cose of debts incurred before isb 
October 1932 where an agriculturist has paid 
to any creditor twice the amount of the 
principal, whether by way of principal or 
iuterwt or both, the debt, including the 
principal, shall be deemed to be wholly 
discharged. By s. 19, the Court may apply 
the provisions of the Act to a decree for the 
repayment of a debt obtained against an 
agriculturist before the cousmencement of 
the Act and, notwithstanding anything con- 
tained in the Code of Civil Procedure, amend 
the decree or enter satisfaction, as the case 
may be. The Act contains no express refer- 
ence to promissory notes or any other form 
of negotiable instrnment, as debt relief 
legislation in other provinces, to which our 
attention was drawn, has sometimes done. 
It should be added that it was reserved for 
and received, the assent of the Governor' 
General. 

The Federal Legislature has an exclusive 
^wer to legislate with respect to cheques. 

tu *?•! promissory notes and 

other like instruments (List, i, No. 28 ). The 

Negotiable Instruments Act, 1881, provides 

(S. 82 ) that in the absence of a contract to 

the TOntrary, the maker of a promissory 

note IS bound to pay the amount thereof at 

maturity according to the apparent tenor of 

the note; and (s. 79) that where interest at 

a specified rate is expressly made payable 

on a note, interest is to be calculated at that 
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rate until payment or until such date after 
the institution of a suit to recover the 
amount as the Court directs. These provi- 
sions are not easily to be reconciled with the 
provisions of the Madras Act. where debts 
based upon promissory notes are concerned. 
The Court was therefore invited by counsel 
for the appellant to say that the Act was 
beyond the competence of the Madras Legis. 
lature, because it dealt with debts which in 
a great number of cases would be debts 
based upon promissory notes: or that, if not 
wholly invalid, it was at any rate beyond 
the competence of the Legislature in so far 
as it might affect such debts, or alternatively 
ought to be construed as not applying to 
them. A Full Bench of the Madras High 
Court, in the case alreadycited, havedecided 
that the Madras Act does not trench in any 
way upon the exclusive powers of the Federal 
Legislature. "We do not regard the Madras 
Agriculturists Relief Act," said the learned 
Chief Justice, delivering the judgment of 
the Court, 

as really aflecting the principles embodied in the 
Negotiable Instruments Act. Negotiation of a 
promissory note is not prohibited, nor is it said 
that a maker or an indorser shall not be liable. 
The only eSect of the Act, so far as negotiable 
instruments ate concerned, is to reduce liability 
where the maker or indorser is an agriculturist. In 
providing for this the Provincial Legislature was 
acting in the interests of agriculture and regulating 
money-lending to agriculturists. It could never 
have been the intention of Parliament in confer- 
ring a general power on the Federal Legislature to 
legislate with regard to negotiable instruments to 
r^uce the power of a Provincial Legislature to 
deal with subjects within its exclusive control. 
When examined, the Madras Agriculturists Relief 
Act is in substance within the express powers of 
the Madras Legislature and the fact that in parti- 
cular cases it may operate to reduce habiUty on 
contracts evideno^ by n^otiable instruments can- 
not afiect ite validity. 

The Chief Justice concluded by observing 
that the authorities, mainly decisions of the 
Judicial Committee on appeals from Canada, 
which he bad already cited were definite 
on the point. It is therefore necessary to 
examine a little more closely the provisions 
of the Constitution Act and to see what 
light can be thrown upon them by decisions 
of the Judicial Committee and in particular 
by decisions upon the provisions of the 
British North America Act. Section IW (3), 
Constitution Act. provides that a ProvinoiM 
Legislature has the exclusive power of 
legislating with respect to the matters 
enumerated in List il. the Provincial Legis- 
lative List. But this power is expressly 
stated to be subject to the provisions of 
6 100 ( 1 ). which give an exclusive power to 


the Federal Legislature to legislate with 
respect to the matters enumerated in List l 
the Federal Legislative List. Hence, though 
Parliament has no doubt done its best to 
enact two lists of mutually exclusive powers, 
it has also provided, ex majori cautela, that 
if the two sets of legislative powers should 
be found to overlap, then the federal legis- 
lation is to prevail. And the reason for this is 
clear. However, carefully and precisely lists 
of legislative subjects are defin^, it is practi- 
cally impossible to ensure that they never 
overlap; and an absurd situation would 
result if two inconsistent laws, each of equal 
validity, could exist side by side within the 
same territory. 


The British North America Act, 1867, 
contains analogous provisions and it can 
scarcely be doubted that Parliament bad 
those provisions in mind when it enacted the 
later Act. By S. 91, Canadian Act, the Domi- 
nion Legislature is given a general power to 
legislate for the peace, order and good 
government of Canada "in relation to all 
matters not coming within the classes of 
subjects by this Act assigned to the Legis- 
latures of the Provinces", and without pre- 
judice to the generality of the power so 
given the exclusive legislative authority of 
the Dominion is expressly declared to extend 
to all matters coming within the classes of 
subjects enumerated in the section. Section 
91 further declares that any matter coming 
within any of the classes so enumerated 
shall not be deemed to come within the claw ol 
matters of a local or private nature wmpnsed la 
the enumeration o! the classes of subjects by this 
Act assigned exclusively to the Provinces 
[this corresponds to S. 100 (l). Government 
of India Act]. Then S. 92 gives the Pro- 
yiccial Legislatures esclusive authority to 
make laws in relation to matters coming 
within the list of (provincial) subjects en- 
umerated in that section, the last cl^ in 
the list being described as generally all 
matters of a merely local or private nature 
in the province ” [these proviaons corrM- 
pond to S. 100 (8), Government of ^dia Actj . 
As interpreted by the Judicial Committee, 
the British North America Act presents an 
exact analogy to the India Act, even ® 
overriding provisions in S. 100 (i) of the 

latter : , 

The rule of construction “th^ ® 

in the heads of 9. 92 yields to partio^t expressions! 

in 8. 91. where the lattor are unambiguous. 

per Lord Haldane in (192^ A 0 91^ 

2. (-21) 8 A I R 1921 P 0 Ue: iiwi) 2 A 0 91. ^ 
L J P C 102 : 37 T L B 436 : 125 L T 136 [V uj, 
Great West Saddlery Co. v. The King. 
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p. 116 . The principles laid down by the 
Judicial Committee in a long series of deci- 
sions for the interpretation of the two sec- 
tions of the British North America Act may 
therefore be accepted as a gnide for the 
interpretation of similar provisions in the 
Government of India Act. 

It must inevitably happen from time to 
time that legislation, though purporting to 
deal with a subject in one list, touches also 
on a subject in another list, and the different 
provisions of the enactment may be so 
closely intertwined that blind adherence to 
a strictly verbal interpretation would result 
in a large number of statutes being declared 
invalid because the Legislature enacting 
them may appear to have legislated in a 
forbidden sphere. Hence the rule which has 
been evolved by the Judicial Committee 
whereby the impugned statute is examined 
to saoertain its “pith and substance", or its 
"true nature and character”, for the pur- 
ple of determining whether it is legislation 
with respect to matters in this list or in 
that: (1881) 7 A C 96;* (1882) 7 A C 829;* (1899) A C 
580;* 1990 A 0 111;® 1840 A 0 519.^ In my opi- 
nion, this rule of interpretation is equally 
applicable to the Indian Constitution Act. 
On this point I find myself in agreement 
with the Madras High Court, and I dissent 
from the contrary view which appears to 
have been taken in a recent case by the High 
Court at Patna: 3 P L J H C 119.® 


It is clear that the pith and substance ol 
the Madras Act, whatever it may be, can- 
not at any rate be said to be legislation with 
respect to negotiable instruments or pro- 
missory notes; and it seems to me quite 
immaterial that many, or even most, of the 
debts with which it deals are in practice 
evidenced by or hosed upon snob instru- 
ments. That is an accidental circumstance 
which cannot affect the question. Suppose 
(b&t ftt 80 ID 6 IcitsT d&td moDoy^londors were 
to ^opt a different method of evidencing the 
debts of tho se to whom they lend money; 

^ 0 98: 61 L J P 0 11 : 45 L T 721 
Insuranc® Oo. v. ParBons. 

4. (1882) 7 A 0 829: 51 L J P 0 77 : 46 L T 889, 

nnssell v. Heg. 

880:68 L JP 0 118: 81L T277- 

•• 1940 A 0618:8 P L JP 027 (PO) Boftrd 

IrtlgaticJar^ 

indeMdent Otden ol Foresters. 

Pat 974 ^? at m Fat 99 : 190 I C 704 : 19 
L T 789: 1940) 8 P L J H 0 110, 
Bagarmal Marwari y. Bhuthn Ram. 


how could the validity or invalidity of the 
Act vary with money-lenders’ practice / I 
am of opinion therefore that the Act cannot 
be challenged as invading the forbidden field 
of List I, for, it was not suggested that it 
dealt with any item in that List other than' 
No. 28. 


It was then contended that, even if not 
wholly invalid, either the Act was invalid in 
part, in so far as it did or might affect pro- 
missorj' notes, or that it ought to be cons- 
trued as not applying to promissory notes at 
all. But these questions do not in my opi- 
nion arise in the present case, because the 
liability on which the Act oj^erated was a 
liability under a decree of the Court passed 
before the commencement of the Act. It bad 
ceased to be a debt evidenced by or based' 
on the promissory note, for, that had merged; 
in the decree and had become a judgment.! 
debt; nor could the appellant any longer! 
have sued upon the note. It was argued 
however that before the provisions of the 
Act could be applied to the decree, in accor- 
dance with S. 19 of the Act, it was necessary 
to have recourse to the terms of the note, 
in order to ascertain to what extent the pro- 
visions of S.8 required or enable the decree 
to be scaled down. But this could not affect 
the nature of the liability, which still re. 
mained a judgment-debt ; and it was upon 
that liability and upon no other that the 
Act operated, even though it might be neces- 
sary to go into its earlier history for a parti, 
cular and special purpose. In the present 
case, the judgment-debt was already in exis- 
tence when the Act was passed, and it is 
not necessary to consider whether any diffe- 
rent principle would be applicable iu the 
<»9e of decrees made after its enactment. It 
is sufficient to say that here the Act has 
neither affected nor purported to affect auy 
liability on a promissory note. 

That the provisions of the A#t in their 
application to the decree obtained by the 
appellant were within the competence of 
the Madras Legislature to enact does not 
seem to me open to doubt. They may be 
justified by reference to Nos. 4 and is of 
List ni, perhaps also to No. 2 in List li; I do 
not say that there may not be others but 
these will suffice. 


•n uuuioor oi ocner matters were argued 
at the Bar on which, having regard to the 
View 01 the oaee which I have just expre?. 
fled, it becomes unnecessary for me to ex 
press any opinion. There is the difficult 
question, assuming that the pith and sub 
fltance of the impugned Act is with respect 
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to mattei-s covered by List li and not to any 
matters covered by List i, whether and to 
what extent any of its provisions which 
relate to matters covered by List i may still 
be held to be valid on the ground that they 
are merely incidental to its noain purpose; 
and the further question whether their inci- 
dental character will save them if they come 
ii^to conflict with Federal or Central legis- 
lation already occnpying the field. These 
may involve yet another question, that of 
the true construction of S. 107 fi) Constitu- 
tion Act. But though, as I have said, I 
reserve my opinion upon all of them, I do 
not wish it to be assumed that I accept in 
its entirety the view of the Madras High 
Court that the impugned Act does not really 
affect the principles embodied in the Nego- 
tiable Instruments Act, for, that proposition 
seems to me much too broadly stated. I 
doubt whether any provincial Act could, in 
the form of a debtors' relief Act, funda- 
mentally affect the principle of negotiability 
or the rights of a bona fide transferee for 
value. Perhaps the position is different 
where the promissory note has never changed 
bands and is sued upon by the original payee; 
and it may be (though I do not decide the 
question) that an Act such as the (Dourt is 
now considering can operate upon the origi- 
iial debt in such cases, even though the 
creditor has taken a promissory note in res- 
pect of his debt. If it were otherwise, the 
power of Provincial Legislatures to enact 
remedial legislation in a field peculiarly 
their own would be very greatly hampered: 
so much so, indeed, that the Central Legis- 
lature might well find itself compelled to 
review the situation. Bub it would perhaps 
be inadvisable that I should say more on 
this occasion. 

I think that the appeal should be dis- 
missed. As the respondents did not enter 
an appeAance there will be no order for 
costs. It is not the practice of this Court 
to give costs to an Advocate-General inter, 
vening. 

Sulaiman J.— This is a plaintiff's appeal 
arising out of a suit on a promissory note 
dated 4th March 1926, executed by defen- 
dant 1 for Rs. 2976 carrying interest at 36 
per cent, per annum. The plaintiff claimed 
interest at 24 per cent, only, and the limi- 
tation was saved by payments made on 3rd 
March 1929 and 24tb February 1932. Defen- 
dants 2 and 3 who contested the suit are the 
sons of defendant 1. The first Court decreed 
the claim on 2l8t November 1934. _ On 22nd 
March 1938, the Madras Agriculturists Relief 


Act (IV of 1938) came into force, after the 
aaent of the Governor-General had been 
given. While the decree was in execution, 
the judgment-dabtors applied to the Court 
on 24th July 193S, alleging that, in view of 
the scaling down of the interest under the 
new Madras Act, the decree had been satis- 
fied. Objection was of course taken to this 
by the decree-holder. The Court on iith 
February 1939, held that the Madras Act was 
intra vires of the Provincial Legislature and 
ordered satisfaction of the decree to be 
recorded. On 27th April 1939, the plaintiff 
filed a revision in the High Court, but it 
was rejected by a single Judge on 2nd May 
1939, in view of an earlier pronouncement 
of a Full Bench of that Court. The learned 
Judge granted the required certificate under 
S.205 ( 1 ), Government of India Act. The 
application for leave to appeal was heard by 
a Division Bench which held that, in view 
of cl. 15 of the Letters Patent, the order of 
the single Judge was a final order. The High 
Court accordingly admitted the appeal. 

An explanation — I feel that I owe an 
explanation for stating my reasons separa- 
tely even on points on which there may be 
concurrence. I do not think that there is 
anything in the provisions of the Govern- 
ment of India Act, 1935, barring a separate 
statement of the reasons. Section 214 (4) 
merely lays down that 

□0 judgment shall be delivered bj the Federal 
Court save in open Court and with the concur, 
fence of a majority of the Judges present at the 
bearing of the case, but nothing in this sub-section 
shall be deemed to prevent a Judge who does not 
concur from delivering a dissenting judgment. 

This sub-section has obviously a two-fold 


effect. First, there must be the concurrence 
of a majority of the Judges in the final con- 
clusion. If the Judges were equally divided 
the decision would be wholly inconclusive 
and therefore utterly useless, as it would be 
impossible to give any direction to a sub- 
ordinate Court to select one opinion in 
preference to the other. Secondly, it is 
emphasised that a Judge who does not con- 
cur is not prevented from delivering a dis- 
senting judgment. The sub-section does not 
say that reasons cannot be stated separately 
by the Judges who concur in one judgment. 
No doubt the practice of the Judicial Com- 
mittee, unlike that in the House of 
is that one of their Lordships delivers the 
judgment, which is taken to be on behalf ol 
all. But obviously there are three mam 
reasons for it. In the first pUce, the deci- 
Sion of their Lordships of ‘he Pnyy 
is in the form of a report submitted to Mis 
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Majesty. It would accordingly be wholly 
inappropriate to submit condicting opinions 
to His Majesty. In the second pkce, their 
Lordships hear appeals from the Dominions, 
India and the Colonies, and it is desirable 
that it should not appear that there has 
been any divergence of opinion, so that there 
may be no doubts as to the correctness of 
the law which the Courts have to follow. 


In the third place, the Privy Council is the 
ultimate Court of appeal and it is more 
appropriate that the law should be settled 
deWtely and made certain, without any 
expectation of its being changed if a majo- 
rity in a later case comes to prefer a contrary 
opinion. 

None of these reasons apply to the 
Federal Court. Here, a dissenting judgment 
is expressly allowed by statute. In particu- 
lar, as the decision of this Court is subject 
to an appeal to their Lordships of the Privy 
Council, it is only fair that a Judge who 
wishes to state his reasons separately should 
have an opportunity to do so, in order that 
bis full reasons may be before their Lord- 
ships when the appeal comes to be heard. 
It often happens that there are reasons, 
which may not be accepted by the other 
members of the Bench as sound or which 
may not appeal to them as being important, 
bub which are considered by the Judge as 
being necessary to support the view taken 
by him. Frequently the way in which pro. 
positions of law may be stated are not 
absolutely identical. While concurring in 
the final result. Judges sometimes differ in 
stating their reasons. Grounds of decision 
are no less important in constitutional cases, 
as they may have to be applied again in a 
different class of cases. In the early years 
of the working of a constitution, when ideas 
have not crystallized, and rules of law 
applicable to it have not been clearly formu- 
lated differences of opinion are not uncom. 
noon. Such a practice is in consonance with 
that prevailing in the High Court of Austra- 
ua and the Supreme Court of South Africa. 
In Can^a, even after over 70 years, during 
which the Privy Council bos made numerous 
pronouncements on the Canadian Conatitu- 
tion, separate judgments ate still deUvered. 
tven in non-constitutional cases, if impor. 
tant, separate judgments are frequently deli, 
ver^ in the Court of appeal in England. 

is ^Ict-The impugned Act 

SS? Maams A^onlturiflts ReUef Act, 1988 

^ras A^t 4 of 1938). which received the 

‘mt ^''ewor-General on iith 
March lOM. The object of the Act, as men. 

mi F,0,/7b, 8 & 9a 


tioned in its preamble, was to provide for 
the relief of indebted agriculturists. Its 
relevant provisions may be summarized as 
follows. Section 3 (ii) (a) defines “agricuK 
turist'* as a person who has a saleable interest 
in any agricultural or horticultural land, 
with certain exceptions. Sections (iii) defines 
‘^debt** as meaning any bability in cash or 
kind, whether secured or unsecured, due 
from an agriculturist, payable under a decree 
or order or otherwise, with two exceptions. 
Section 7 lays down : 

Notwitbstacding any law, custom, contract or 
decree of Court to tbe contrary, all debts payable 
by an agncultarUt at the commencement of this 
Act, sball be scaled down in accordance with tbe 
provisions of this chapter. 

No sum in excess of the amount as so scaled 
down shall be recoverable from him or from any 
land or interest in land belonging to him; nor shall 
his property be liable to be attached and sold or 
proceed^ against Id any manner in the execution 
of any decree against him in so far as such decree 
is for an amount in excess of the sum as scaled 
down under this chapter. 

Section 8 relates to debts incurred before 
1st October 1032 and provides : 

(1) All interest outstanding on Ist October 1937 
in favour of any creditor of an agriculturist whe- 
ther tbe same be payble under law, custom or coa* 
troct or under a decree of Court and whether the 
debt or other obligation has ripened into a decree 
or not, shall be deemed to be discharged, and only 
tbe principal or such portion thereof as may be 
outstanding shall be deemed to be the amount re- 
payable by tho agriculturist on that date; 
and 

(3) Where on agrieuIturUt has paid to any ere- 
ditor twice tbe amount of the principal whether by 
way of principal or interest or both, such debt in- 
cluding the principal, shall be deemed to be wholly 
discharged. 

The main park of S. 19 is as follows : 

Where before the commencement of this Act, a 
w«t has passed a decree for the repayment of a 
debt, It shall, on the application of any judgment- 
^bter who is an agriculturist or in rospect of a 
Hindu joint family debt, on tbe appUcation of any 
member of the family whether or not be U the 
judgment-debtor or on the applies tion of the decree- 
holder, apply the provisions of this Act to such 
dwreo and shall, notwithstanding anything oon- 
Wnod m the Code of Civil Procedure, 1908, amend 
the decree accordingly or enter satisfaction, as the 
case may be. 

The first question for consideration before 
us is whether the provisions of S.8 read 
with S.19 are "with respect to" a subject, 
matter in List u, as to which the Provincial 
Legislature has exclusive authority, or in 

^ it has concurrent 

authority, the repugnancy, if any, being 
cured by the a^nt of the Governor-Geaeral 
or whether it is "with respect to” a subject 
within List I, as to which it has no leris. 
lative power at all. 
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Pith and substance — No doubfc, every 
effort appears to have been made to make the 
three lists as comprehensive and exhaustive 
as well as exclusive as possible; and it may 
well be that barring pei-sonal or customary 
laws, it would only be extremely rare cases 
which would not come in any one of these 
three lists so as to fall within the residual 
Ijowers of legislation dealt with by s. icy of 
the Act. Nevertheless, in view of the large 
number of items in the three lists, it is almost 
impossible to prevent a certain amount of 
overlapping. Absolutely sharp and distinct 
lines of demarcation are not always possible. 
Rigid and inflexible watertight compart, 
meats cannot be ensured. A hard and fast 
rule of exclusion derived from the strict 
literal language of S. 100 may therefore be 
quite impracticable and unworkable. To 
avoid such difficulties the Imperial Parlia. 
ment has thought flt to use the expression 
“with respect to,” which obviously means 
that looking at the legislation as a whole, it 
must su bstantially be with respect to matters 
in one list or the other. A remote connexion 
is not enough. Those words do not connote 
the idea that it must be absolutely and ex* 
clusively withi n one list and not encroaching, 
not even in an indirect way, upon any other. 

As pointed out by me in the U. P. Regu. 
larizations of Remissions Act case, United 
Provinces v. Mt. AtiqaBegum^ their Lord- 
ships of the Privy Council in dealing with 
Canadian cases have repeatedly laid down 
the test that in order to see whether an Act 
is in respect of a particular subject, one 
must look to “ite true nature and character” 
and to its "pith and eubstance”. It is quite 
wrong to assume that the doctrine of pith 
and substance laid down by their Lordships 
is some special doctrine exclusively appli- 
cable to the Canadian Constitution. Indeed, 
Lord Atkin in the House of Lords in (1937) 
A G 663"^ at p. 870 applied this doctrine pre. 
viously applied to the Constitution in a 
Federal system, to the Constitution of the 
Northern Ireland. His Lordship held that 
in pith and substance the Milk and Milk 
Products Act, 1934, was not a law “in respect 
of” trade, but was a law for peace, order 
and good government “in respect of” pre- 
cautions taken to secure the health of in- 
habitants of Northern Ireland by protecting 
them from the danger of an unregulated 
supply of milk. In turn, the observation 

9. Bevorled in (’41) 28 AIB 1941 F 0 

10. (1937)11987 AO 863: 106 L J P 0 161: 157 LT 
374 : 81 8 J 609: 53 T L R 929 : (1987) 8 AUER 
598, Qallagbei v. Lynn. 


made in Gallagher’s case^'^ was quoted again 
in 1933 A C 7(e“ at pp. 719-720. There can 
therefore be no doubt that this doctrine of 
pith and substance is of a general application, 
and in no way restricted to the peculiar 
language employed in the British North 
America Act, 18C7. 

In view of the successive pronouncements 
of their Lordships of the Privy Council, 
though made mostly with regard to Cana, 
dian cases, it is unreasonable to assume that 
Parliament contemplated from the use of 
the words “with respect to” in the Indian 
Act that any overstepping beyond the limit, 
howsoever small or insignificant, and any 
encroachment upon the field of List i, how- 
soever unimportant, should make the Act 
wholly void. Incidental encroachment is not 
really forbidden. We have therefore first to 
see whether the impugned Provincial Act is 
"with respect to” any of the matters in List 
11. If this is not so, then the Act must fall 
to the ground. If it falls within any of the 
matters enumerated in that List, then we 
have to see next whether it also falls within 
any of the matters in List III. If it does 
and no assent of the Governor.General has 
been obtained, it must again fall to the 
ground if it conflicts with an existing Indian 
law. But if such assent has been obtained, 
then it will for the time being remain valid. 
Lastly we have to see whether it falls within 
any of the subjects mentioned in List I. If 
it does not, then there is no difficulty, bat 
if it does, then we have to see further whe- 
ther the Act is really “with respect to” any 
of the matters in List I. If it is so, then the 
Act must fall to the ground. If it is not, 
then obviously the Act indirectly, or as it 
has been said “incidently" but not in sub- 
stance, trenches upon List I. But in order 
to establish that the provisions of S3. 7, 8 and 
19of tbeMadras Act are within the authority ■ 
of the Provincial Legislature, it is not neces- 
sary for the respondents to show that the 
provisions come within any single category. 
So long as it can be shown that all the pro- 
visions contained therein fall within List II 
or List III, the province would have prima 
facie an authority to legislate, unless it can 
be shown that it is with respect to any 
matter in List I, or is void on account of 


ny repugnancy. 

The substance — The substance of the 
ct is to give relief to agriculturists in res- 


l. ('39) 26 AIR 1939 P C 36 : 160 1 0 538 : 19^ 
^0 708: 107 LJPO115:82BJ 728: 54 '^R 
1090 (P C), Shannon v. Lower Mainland iiauy 
Products Board. 
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pect of interest accruing upon ttie debt due 
from them. In one aspect it relates to money- 
lending and money-lenders because the re- 
duction of interest on loansmadetothem by 
money-lenders would affect money-lending 
transactions. It is certainly a measure relat- 
ing to agriculturists in the main, though an 
agriculturist is defined in a somewhat wider 
sense and though the debt due from him is 
cot confined to loans taken for agricultural 
purposes, but includes any liability due from 
him. But, there can at the same time be no 
doubt that the scheme of the Act is to benefit 
the agriculturists as a class and relieve them 
from onerous burden of high interest, from 
which the Provincial Legislature thought 
they had been unfairly suffering. It may be, 
literally speaking, difficult to say that bene- 
fit to agriculturists (defined in a somewhat 
wide way) is included in the term “agricul- 
ture." On the other band, it may well be 
that unless agriculturists are relieved from 
their financial troubles, agriculture itself 
may suffer. Again, agricultural lands may 
deteriorate in value if they are sold freqn- 
enfcly at auction in lieu of debts, and pass 
from band to band, sometimes to persons 
who are unable to cultivate them them, 
selves. Further, the provision for scaling 
down interests is certainly an interference 
with the contract between the lender and 
the borrower, and cun well coma within the 
category “contract” : List HI. Entry No. 10. 

It may be that in view of the wide defi. 
nition of “agriculturist,” all the provisions 
do nob come within the category of agricul- 
ture ; and it may also be that in view of the 
circumstance that debt” means any liabi- 
lity, whatsoever, all the provisions may not 
come within the category “money-lending.” 
And it may also possibly be that in some 
extreme cases the liability may go outside 
the category "contract,” and may fall within 
trade and commerce.” (e. g., unpaid pur- 
chase money). But taking all the provisions 
together and considering the Act as a whole, 
lb cannot be doubted that it is with respect 
to matters in Lists n and ni. It is most 
difficult to place it outside these two lists. 
Indeed, the Advocate.General of India has 
conced^ that he cannot lay his finger on 
any category m List i. within which this 
Act could fall. He therefore felt compelled 

matters outside aU the lists, and can there- 

?!eort ® Act. But 

very last refuge. It ia only when aU the 


categories in the three lists are absolutely 
exhausted that one can think of falling back 
upon a nondescript. It seems to me that 
this cannot be done in the present case. The 
legislative practice in India prior to the com- 
mencementof the Government of India Act 
also shows that in the various provinces 
there were existing legislations for relief 
from high rates of interest. It is therefore 
impossible to liold that the impngned Act 
is wholly outside Lists ii and ill of sch. 7. 

Neootiable instruments — As the im- 
pugned Act deals with all debts of agricul- 
turists, it necessarily includes their debts 
due on negotiable instniments as well. But 
List I, Entry No. 23 specifically and expressly 
assigns “cheques, bills of exchange, pro. 
missory notes and other instruments” to 
the Federal Legislature. Being of all-India 
importonce there was a special reason for 
assigning negotiable instruments to the 
Federal Legislature. A uniformity of prac. 
tic© as regards these for the whole of India 
is necessary. As they can be freely nego- 
tiated, they can circulate from province to 
province! and after successive endoi-sements 
can even be sued upon in provinces other 
than those in which they were executed. As 
they pass from hand to hand, holders in 
due course have to be protected. They are 
allowed to presume that the consideration 
evidenced by such instruments is duo in 
full. Holders in due course cannot be ex- 
pected to inquire and ascertain whether the 
original maker had been an agrioulturist or 
not; and it would be grossly unfair to such 
holders, if after having paid almost full con- 
sideration for such instruments, they were 
confronted in a suit brought upon them with 
a provincial law that outs down interest 
which accrued even prior to the passing of 
that Act. As the impugned Act deals with 
debts in general, it would be difficult to say 
that the Act, taken as a whole, is "with res- 
pect to” negotiable instruments mentioned 
in the afor^id category. But at the same 
time It IS impossible to deny that the Act 
eneroaohes open the field covered by such 
instruments. It would have been open to 
the Provincial Legislature expressly to ex. 
elude such instruments from the operation 

of this Act, (as had been done partiailv in 
S .2 (vii) (e), 0. P. Act, 13 of 193J) ; but that 
bM not Uen done. It is accordingly impos- 

trespass on the 
Federal legislative field. There is an apna. 

rent overlapping, and no olear-out demorca- 
tion is discernible. The question is how this 
obvious confliofe can be avoided. 
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Bestricted interpretation — The prioci- 
pie of interpretat'.on which was applied by 
me io 1039 F c R is’- at pp. 71, 75 and 87 
was that it should certainly be our earnest 
endeavour to avoid a conflict between two 
apparently competing entries, as too liberal 
an interpretation given to both of them 
might create a clash. “As far as possible, 
an undefined term should not be given such 
a wide scope as to include a particular pro- 
vision.” If a subject comes within a special 
and specific provision, and can only by 
defining and enlarging the meaning of the 
words be brought within the scope of the 
general, then the special provision should 
be considered to be exclusive of the other. 
But, of course, where such a restricted 
interpretation is not possible, overiapping 
may be inevitable. 

Principle of exception — This principle, 
coupled with that of an exception to a 
general provision, was also applied in that 
case by my Lord the Chief Justice, who 
relying on (18S7) 12 A C 575*® at pp. 586-537 
observed (pp. 49-50, Federal Court Eeports); 

It would accord with sound principlis of con- 
struction to take tbe more general power, that 
which extends to the whole of India.as subject to an 
exception created by the particular power, that 
which extends to tbe province only. It is not 
perhaps strictly accurate to speak of the provincial 
power as being excepted out of the federal power, 
for tbe two are independent of one another and 
exist side by side. But the underlying principle in 
tbe two cases must be tbe same, that a general 
power ought not to be so construed as to make a 
nullity of a particular power conferred by the same 
Act and operating in tbe same field, when by 
reading tbe former in a more restricted sense effect 
can be given to tbe latter in its ordinary and 
natural meaning. 

My brother Jayakar J., on p. 118 , relying 
on the ruling in 1912 A c 680** at pp. 885 to 
887 adhered to the principle of exception 
and observed r 

In other words, as I interpret the two entries, 
entry No. 45 (List I) may be said to contain a 
general power to levy excise duty at all stages. As 
an exception to this, a portion of the power is cut 
out and allocated to the provinces under entry 
No. 48 (List II). It operates as an exception to the 
general power conferred by entry No. 45. 

On the other hand, at p. 94, I did not 


feel myself able to apply the principle that 
where a particular power comes within 
both the two mutually exclusive jurisdic- 

12 (’89) 2G A I B 1939 P C 1 : 180 I C 161 : 1939 
F C E 18 : I L R (1939) Ear F 0 6 (F C). In the 
matter of 0. P. A Berar Sales of Motor Spirit and 
Lubricants Taxation Act, 1938. 

13. (1887) 12 A 0 575 : 56 LJPC87 : 57 LT 377, 

Bank of Toronto v. Lambc. „ 

14. (1912) 1912 A 0 880 : 81 L J P C 237:107 L T 
830 : 28 T L R 580, In re Marriage Legislation in 
Canada. 


tions, as in Canada, it should be regarded 
as an exception to the general one. I pointed 
out that an exception falls within and not 
outside a general provision, the essence of 
the principle being that a particular excep- 
tion restricts a general provision, although 
covered by it. In the Indian Constitution 
there being a definite provision for over- 
lapping, where such an overlapping is in- 
evitable, the general power of the Centre 
would override even a particular power of 
a province. I was of the opinion that the 
power of tbe Centre to tax consumption, if 
inclusive, would not admit of any exception 
in favour of the provinces, but must prevail. 
The maxim generalibus specialia derogant 
cannot be appropriately applied to the three 
competing lists. I see three difficulties in 
importing from the Canadian cases the 
doctrine of tbe exception to tbe general 
provision. In the first place, it may very 
often be difficult to decide which is general 
and which is particular or special. Tbe 
mere fact that a Central Act may apply to 
tbe whole of India whereas a provincial 
Act to a smaller area of tbe province, would 
not make the latter an exception, for, that 
would, in most cases, make a provincial law 
override a Central law. In some cases two 
subjects may both be general, and only 
particular parts of them may be overlapping. 
For instance 'a promissory note' is a general 
category, but 'a promissory note executed 
by an agriculturist' is special. On tbe other 
hand, ‘debt’ is general, but ‘debt due on a 
promissory note’ is special. Either of the 
two categories ‘debt due on a promissory 
note’ and ‘debt due from an agriculturist 
can be regarded as particular and tbe other 
more general according to the point of view 
from which we look at them. A second seri- 
ous difficulty is that by applying the rule of 
exception, we would have to cut out, as 
Jayakar J, has expressly said, a portion of 
the power given to the Centre and allocate 
it to the provinces exclusively, so that even 
though tbe general provision would include 
such a power, the Centre would be prevent- 
ed from legislating with respect to it at 
Tbe third difficulty in the way of importing 
such a rule is that the provisions in the two 
constitntions are not identic^, and the cate- 
gories are not in pari materia. 

Canadian Sections — Sections 91 and 92, 
British North America Act. show the domi- 
nant porition of the Dominion Legislature, 
but with restrictions. First of power is 
given to the Dominion to make laws for 
"the peace, order, and good government of 
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Camda'* ; but from this are escepted the 
classes of subjects exclusively assigned to 
the Provincial Legislatures under S.02. The 
exception itself is, however, subject to the 
exclusive power of the Dominion Legisla- 
ture with respect to matters specifically 
enumerated in s. 01. It is then emphasized 
that any matter coming within any of the 
classes of subjects specified in S.Ol shall not 
be deemed to come within the class of mat- 
ters of local or private nature comprised in 
the enumeration of the classes of subjects 
assigned to the Provincial Legislatures. The 
difficulty iu Canada has been that the 
power of the Dominion Legislature extends 
to the very wide field “peace, order and 
good government/' and also includes the 
residuary power in respect of matters not 
allocated to the provinces. Another diffi- 
culty is that the last class in S.02 is also 
expressed in general language “generally all 
matters of a merely local or private nature 
in the province." Again, the provinces have 
power as regards “property and civil rights 
in the province." There is a further com- 
plication arising from the categories direct 
and indirect taxation. In particular, while 
s. 01 specifically mentioned " 2G. Marriage 
and Divorce," S.02 also specifically men- 
tioned "l2. The Solemnization of Marriage 
in the province." In view of such general 
categories, it is no wonder that overlapping 
was not impossible. And yet there was no 
statutory provision corresponding to S. 107 
of the Indian Act. Their Lordships of the 
Privy Council in the various Canadian coses 
which came up for consideration always 
laid down that the competing subjects in 
the two lists should be read and interpreted 
together so that it may be possible 
to arrive at a reasonable and practical con struciion 
of tbe language of the sections, eo as to reconcile 
the respective powers they contain, and to give 
effect to all of them: (1881) 7 A C at p. 109. 

But as overlapping was inevitable, their 
Lordships further evolved the principle: 

Notwithstanding this endeavour to give pre- 
eminenco to the Dominion Parliament in cases ol 
a conflict of ^wera, it is obvious that in some 
cases where this apparent conflict exists, theLcgis* 
lature could not have intended that the powers exclu- 
8 1 voly assigned to the Provincial Legislature should 
be absorbed in those givon to the Dominion Parlia- 
meat. 

In 1912 A 0 880,^^ the question for consi- 
deration was whether in view of the cate- 
gory Marriage” in S. 91. the category “The 
aolemm2ation of Marriage in the province” 
wuld be completely excluded from the au- 
thonty of the Provincial Legislature. There 


were only two alternatives open: that 

the solemnization of marriage which was 
specifically and expressly assigned to the 
provinces should be considered as a parti- 
cular exception to the general provision 
about marriage, or secondly, it should be 
held that Parliament bad made an awful 
mistake in specifically allotting the solemni- 
zation of marriage to the provinces, when 
in view of the more general category "Mar- 
riage" they could not legislate with respect 
to such solemnization at alL Their Lord- 
ships naturally preferred the former course. 
In (1921) 2 A C 01,^ Lord Haldane after stat- 
ing 'the rule of exception’ applicable to the 
heads of Ss. 01 and 92, added: 

Neither the Parliament of Canada nor the Pro- 
vincial Legislatord have authority under the Act 
to nullify, by impUcation any more than expressly, 
statutes which they could not enact. 

Indian section — Now although the 
object of S. 100, Government of India Act, is 
the same, the language is not identical. 
Taking S.ioo strictly literally, it would cer- 
tainly follow from the double restriction 
imposed on a Provincial Legislature that 
its exclusive power is limited so as to ensure 
that Federal laws must dominate in the 
fields of Lists i and in. While the Federal 
Legislature is given power, it is expressly 
provided that "a Provincial Legislature has 
not power to make laws with respect to 
any of the matters enumemted in List i." 
And this exclusion of power is "notwith- 
standing anything in the two next succeed- 
ing sub.sections," Again, in sub.s.(2), while 
both the Federal Legislature and a Provin- 
cial Legislature have power to make laws 
with respect to any of the matters enume- 
rated ip List 111, this is "notwithstanding 
anything in the next succeeding sub-section." 
The exclusive power of a Provincial Legis- 
lature with regard to matters in List II is 
provided for in sub-s. (8), but it is again 
emphasized that this last sub-section is 
“ subject to the two preceding sub. sec- 
tions."' On a very strict interpretation of 
S. IW, it would necessarily follow that from 
all matters, in List II which are exclusively 
assigned to Provincial Legislatures, all por- 
tions which fall in List i or List lii must 
be excluded. Similarly, from all mattei3 
fiUling in List in, all portions which fall in 
List I must be excluded. The section would 
then mean that the Federal Legislature has 
full and exclusive power to legislate with 
respect to matters in List I, and has also 
power to legislate with respect to matters 
in List ni. A Provinoinl Legislature has 
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exclusive power to legislate with respect to 
List II, minus matters falling in List I or 
List III ; has concurrent power to legislate 
with respect to matters in List III, minus 
matters falling in List I. In its fullest scope, 
S. 100 would then mean that if it happens 
that there is any subject in List ii which 
also fails in List i or List ill, it must be 
taken as cut out from List ii. On this strict 
interpretation there would be no question 
of any real overlapping at all. If a subject 
falls exclusively in List ii and no other list, 
then the power of^the Provincial Legisla- 
tures is supreme. iBut if it does also fall 
within List l, then it must be deemed as if 
it is not included in List li at all. Similarly, 
|i£ it also falls in List lii, it must be deemed 
to have been excluded from List ii. The 
dominant position of the Central Legislature 
with regard to matters in List 1 and List ill 
'is thus established. But the rigour of the 
literal interpretation is relaxed hy the use 
of the words “with respect to” which as 
already pointed out only signify “pith and 
substance," and do not forbid a mere inci- 
dental encroachment. But, even if such an 
incidental encroachment may be ordinarily 
permissible, the field may not be clear. There 
may be competency and yet repugnancy 
also. The question is bow to prevent a clash 
if the trespass is on a field already occupied 
by a Central Legislation. 

The Negotiable histruvicnts Act — There 
is in force a Central Legislation, namely, 
the Negotiable Instruments Act, 1881, (Act 
26 of 1881) which deals with negotiable 
instruments, now specifically included in 
List I. Section 32 of this Act provides that 
in the absence of a contract to the contrary, 
the maker of a promissory note is hound 
to pay the amount thereof at maturity ac- 
cording to the apparent tenor of the note. 
Section 79 in .more specific language lays 
down ; 

When interest at a specified rate is c.xpressly 
made payable on a promissory note or bill of 
exchange, interest shall be calculated at the rate 
specified, on the amount of the principal money 
duo thereon, from the date of tho instrument, until 
tender or realization of such amount, or until such 
date after the institution of a salt to recover such 
amount as the Court directs. 

Parties cannot even contract out of their 
statutory rights. Thus, in the case of a pro- 
missory note or bill of exchange, interest 
iias to be calculated till at least the institu- 
tion of the suit, at the rate specified therein. 
Any provincial law providing that the inte- 
rest prior to the suit should be curtailed or 
cut down, is primn facie in conflict with it. 


It will be trenching upon a field already 
occupied by s. 79. 

After the Negotiable Instruments Act, 
came the Usurious Loans Act (Act lo of 
1918), as amended by Act 23 of 1926, which 
also was a Central Act. Now usurious loans 
undoubtedly come within “ money-lend- 
ing", which is specifically included in List 
II. As pointed out by me in the 17. P. Begn- 
larization of Bemissions Act case° an 
earlier Act can be modified, by necessary 
implication, by the provisions of a later 
Act. The Negotiable Instruments Act must 
therefore be read along with the Usurious 
Loans Act, as well as any provincial law 
on the subject that existed in March 1937, 
and they all taken together constitute the 
existing Indian law on the subject of nego- 
tiable instruments. Under S. 3 of the latter 
Act where (a) interest is exessive, or (b) 
the transaction is substantially unfair, a 
Court is empowered to reopen the transac- 
tion and relieve the debtor of his liability 
for excessive interest, in spite of any con- 
tract or agreement. But there are two pro- 
visos : The Court cannot (i) reopen an 
agreement which is more than 12 years old, 
or (ii) do anything which affects any decree 
of a Court. There was also protection given 
to a bona fide transferee for value. The 
combined effect of the two enactments was 
that where the interest was excessive or 
the transaction was substantially unfair, a 
Court could go behind the rate of interest 
entered in a promissory note, reopen the 
transaction and disallow all excessive inte- 
rest up to .12 years earlier, but could not go 
behind a decree passed on a promissory 
note. As pointed out by me in the U. P. 
case,® referred to above, the effect of S. 292, 
Government of India Act, is not only to 
ensure that the existing Indian laws were not 
repealed, but actually to continue them in 
force until altered, repealed or amended jjy 
a competent Legislature. And a Provincial 
Legislature is not competent to alter, repeal 
or amend any law with respect to matters 
falling in List I. It follows that a Provincial 
legislation cannot nnllify any such law. 

The impugned Act permits the reopening 
of a final transaction evidenced by a pro- 
missory note even beyond a period of 12 
years. It also enables a Court to reopen a 
decree already passed and to modify it. It 
is not a mere case where the Provincial 
Legislature has fixed limits for testing the 
excessiveness of interest, enabling a Court 
to reduce the interest according to a pres- 
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cribed scale, whether or not the interest is 
in its own opinion excessive, and whether 
or not the transaction in its own opinion is 
substantially unfair. Nor is it a case where 
only pendente lite interest is scaled down, 
nor even a case where the provisions apply 
to a suit in which a decree is to be passed 
in future. Nor does it even protect bona 
fideholders in due course. Had the provision 
been coabned to the interest after the suit 
was filed, there would have been no snch 
conflict. Interest pendente lite is in the 
discretion of the Court under S. 34, Civil 
P. C., and the Court’s power to allow it is 
left untouched by S. 7‘J, Negotiable Instru- 
ments Act. It draws no distinction between 
the original promisee and a bolder in due 
course. The special hardship that would be 
inflicted on the latter is not at all taken 
into account in the Act and the special pro- 
tection given to bona fide holders in due 
course by the Negotiable Instruments Act 
read with the Usurious Loans Act is des- 
troyed. Had it been confined to the scaling 
down of the interest before a decree is 
passed, it might have come within the 
modification introduced by the Usurious 
Loans Act. But it affects decrees previously 
passed on promissory notes, which could 
not have been touched at all under the 
existing Indian laws in Madras. It is thus 
not a case where the power of a Provincial 
Legislature eo nomine in the absence of 
any Central legislation is to be considered, 
but a case where such legislation actually 
exists and already occupies the field. 

Decree — The Advocate-General of 
Madras has strongly urged before ns that 
this is a case where the debt due on a pro- 
missory note had merged in a decree long 
before the impugned Act came into force, 
and that we must accordingly confine our 
attention to the facts of this particular case. 
His contention is that before the Act came 
into force the matter had passed beyond the 
domain of promissory notes into that of a 
decree, or as he put it "contract by record,", 
and that so much of the impugned Act as 
relates to a decree of the Court cannot be 
said to be in conflict with any provisions of 
the Negotiable Instruments Act, and must 
therefore be upheld. The judgment of the 
High Courtis not based on any such ground. 
Now s. 8, sub-B. (i) provides for the dis- 
charge of interest 

rrhethu tho same be payable nndor law, oostom 

of Court and whether 
other obligation boa ripened Into a 


Sub-section 12) provides for the discharge 
of the principal in a certain case. These 
sub-sections are substantive provisions 
which alter the terms of the contract and 
tho decree, whether passed before or after 
the Act. Section 19 enjoins upon a Court the 
duty of reopening a decree, although passed 
before the impugned Act, and provides that 
on application made, the Court 

shall apply the provisions of this Act to 

such decree and shall notwitbstauding anything 
contained in the Code of Civil Procedure, 1908, 
amend the decree accordingly or enter satisfaction, 
as the case may be. 

Section 3 has the effect of extinguishing 
the interest on a debt whether it "has 
ripened into a decree or not." It applies 
equally to decrees that were pa^ed before 
the commencement of the Madras Act as 
well as to those to be passed thereafter. On 
the other band, S. 19 prevents a Court from 
seeking shelter behind the finality of n 
decree already passed, and makes it obliga- 
tory on the Court to amend it, so as to 
make it accord with the provisions of s. 8. 
This is compelling it to pass almost a fresh 
decree. Taking all the provisions together, 
particularly S. 8, it is very difficult to sever 
and split up the contmet of the loan and 
the decree passed by a Court on the basis 
of it. It seems to me that the two are inextric- 
ably mixed op together and indissolubly 
connected. Section 8 treats the liability as a 
debt wholly irrespective of the fact whether 
it is a decretal debt or not. 1 do not read 
these provisions as indicating that even if 
the contract could not be interfered with 
the decree can be amended. It rather seems 
to me that both tho contract and the decree 
obtained on it bang together and must stand 
or fall together so far os the lists go. 

Their Lordships of the Privy Council 
have laid down in several cases that part of 
an Act can be held valid and another part 
invalid, if they are severable. "If the offend- 
ing provisions are so interwoven into the 
scheme that they are not severable, ’’ the 
whole is ultra vires : 1919 A o 935 at p. 914= 
A 1 R 1919 P C 145.** In 1937 A 0 377*° at page 
888, their Lordships foand "the whole tex- 
ture of the Act so inextricably interwoven" 
that one part could not be contemplated as 
existing independently of the other. In 1989 

15 . (’19) 6 AIR 1919 P 0 145 : 1919 A C 936 : 83 
L J P 0 142 : lai L T 651 : 35 T L R 630 fPO), 
la re tho IniUativo and Reforcnduoi Act. 

16 . (’37) 24 AIR 1937 P 0 93 : 168 I 0 10 : 1937 

A0877 : 106L JP064 ; 818 J 235 : 63TLR 

830 (PO), Attomey-GoDoral for British Columbia 
V. Attorney-Goncrnl for Canada, 
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FOB 103*' at p. 213, I had relied on these 
cases and pointed out that: 

li is a well-established principle that if the in- 
valid part of an Act is reallj separate in its opera- 
tion from the other parts, and the rest are not 
inseverably connected with it, then only such part 
is invalid, unless of course the whole object of the 
Act would be frustrated by the partial exclusion. 
If the object which is beyond the legislative power 
is perfectly distinct from that which is within 
SQcb power, the Act can be ultra vires in the 
former, while intra vires in the latter. 

Bufc I am not aware ot any case in which 
the same section containing similar provi- 
sions for contract as for the decree ba^ on 
it has been considered to be severable so as 
to make the latter valid, while the former 
is invalid. Obviously, the main object of the 
Madras Legislature was to relieve the agri- 
cultnrists of their liability to pay excessive 
interest. This was an interference with the 
contract between the parties. The method 
adopted for achieving this object was to de- 
clare that the interest shall be deemed to be 
discharged in certain cases, whether a decree 
has been passed or not, and then to compel 
Courts to amend the decree if already 
passed. Now, if tbe Provincial Legislature 
bad no power to amend tbe contract evi- 
denced by tbe promissory note, so as to 
deprive tbe promisee of bis right to recover 
interest due under it, it seems to me that 
it could not exercise tbe same power in an 
indirect way by providing that tbe Court 
should not pass a decree for such interest, 
or that if once a decree is passed, the decree 
should be amended so as to deprive him of 
that interest. If a Legislature has no power 
to enact that interest should be cut dowu 
before a decree comes to be passed, it would 
be anomalous to assume that nevertheless 


ing within their lists. Entries No. 53 of 
List I, No. 2 of List II and No. 15 of List iii 
make that perfectly clear. If a Legislature 
is not competent to deal with a subject- 
matter, then it is equally incompetent to 
affect the jnrisdiction and powers of tbe 
Court wth respect to that matter. If this 
were not so, the result would be that even 
thongh a Legislature may have no power to 
legislate directly on a particular subject 
embracing a pecuniary liability, it conld 
indirectly legislate that when the dispute 
comes in a Court, the decree sbonld be 
passed in a particular way, or a decree 
already passed should be amended in that 
way. This would introduce a serious ano- 
maly and would enable Legislatures freely 
to encroach upon other fields indirectly, and 
at tbe same time effectively. 

In 3 F L J at p. 5 I have expressed 
the opinion that tbe provision in S. 11, 
Bihar Money-Lenders Act (3 of 1938) that 
“no Court shall . . . pass a decree for an 
amount of interest, etc.” affected tbe powers 
of Coarts. In tbe Bihar case, 

Prasad Shuknl v. Keshwar Lai Chau, 
dhuri,^ decided today, also, I have ex- 
pressed tbe opinion that tbe same provision 
in tbe corresponding S. 7, Bihar Money- 
Lenders (Regulation of Transactions) Act 
(7 of 1939) does affect tbe powers of a Court. 
Similarly, in the present case, I am of tbe opi' 
nion that the provision in S. 19 that a (3oart 
“shall .... apply the provisions of this Act 
to SQch decree . . . amend tbe decreeaccord- 
ingly or enter satisfaction,” does affect the 
powers of the Court. Obviously, it is not a 
mere matter of simple procedure or method. 

Section 8 contains a substantive provision 


it has power to cut down interest from a 
decree already passed. “It is a very familiar 
principle that you cannot do that indi- 
rectly which you are prohibited from doing 
directly”: 1899 A c C2C** at pp. 627-C28 and 
1940 A C 513^ at p. 534. 

It seems to me that where a Court is 
bound by a statute to amend a decree and 
alter tbe amount due under it which it 
would not otherwise have power to do, 
there is an interference with the powers of 
that Court, if not of its jurisdiction. Legis- 
latures in India have no anthority to inter- 
fere with tbe jurisdiction and powers of 
CJourts, except with respect to matters com- 

17. (’39) 26 AIB 1939 F C 74 : 182 I 0 161 : 1939 
F C R 193 : I L R (1939) Kar P C 165 (P C), 
Shvamakanta Lai v. Rambbajan Siogb. 

18. (1699) 1899 AC 626:68 L J P 0.148 : 81 L T 
276 : 15 T L R 484, Madden v. Nelson and Port 
Sheppard RI 7 . 


irectly depriviog a creditor of a part of his 
^bt. As in a case where twice the amount 
! the principal bad already been paid by 
ay of interest previonsly, even tbe out- 
anding amdunt of the principal is to he 
)tDpletely wiped out» the interference is 
3 t only with the claim for interest, but for 
le principal sum as well. It is not a matter 
icluded in the Code of Civil Procedure/* aa 
entioned in List HI, no. 4. Section 19 enjoins 
?on the Court the duty of giving effect to 
lose provisions where a decree has already 
len passed. It is really not an independent 
ovision but a necessary cons^uenoe of 
8, which applies both to a simple debt 
id debt due ‘under a decree” whether the 

(*40) 27 AIR 1940 F C 1 : 185 10 1: 1 L R 
1940) Kar F C 46 : (1940) 8 F L J 1 (FO). Rsm- 
landan Prasad y. Madhwanand 
i. Imported in (Ml) 28 AIR 1941 F 0 6 . 
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debt “has ripened into a decree or not." In 
my opinion if a legislation is ‘with respect 
to decrees passed on promissory notes’ then 
it is necessarily also ‘with respect to pro- 
missory notes.’ 

I am accordingly unable to split up and 
separate the provision of law with regard 
to decrees from the provision of law with 
regard to debts. In my opinion the former 
is inseparable from the latter and the power 
to deal with it is dependent on the existence 
of the power to deal with the latter, except 
for repugnancy. Further, the latter provision 
is in direct conflict with the provisions of 
the Negotiable Instruments Act, read with 
the Usurious Loans Act, and therefore 
amounts to an undoubted trespass on a field 
already occupied by an existing Indian law 
with respect to negotiable instruments. 

Hepttgnancy under Section 107 — While 
in Canada the solution where a repugnancy 
exists is mostly a judge-made law, in the 
Indian Act the principle is embodied in 
s. 107, which in the event of repugnancy in 
certain cases makes the law of the Geoti-al 
Legislature prevail over that of the Province, 
even though there would be competency if 
there had been no such Central legislation. 
It has been suggested by the Advocate- 
General of India that by virtue of the pro- 
visions contained in S. 31C of the Act "a 
Federal law” referred to in s. 107 (i) should 
include "an existing Indian law’’ on a sub- 
ject which falls within List I. His point is 
that the expression “which the Federal 
Legislature is competent to enact” merely 
means a subject in List I and that it applies 
to all previous laws of the Central Legisla- 
ture and is not necessarily confined to laws 
of the Indian Legislature passed after the 
coming into force of the Government of 
India Act. This contention, if accepted, would 
raise several difficulties. According to strict 
grammar, the present tense “is competent to 
enact” would not necessarily mean ‘had 
been or was competent to enact’. Further- 
more, the existing Indian law with respect 
to matters enumerated in the Concurrent 
List, is expressly mentioned as an alterna. 
tive to Federal law”. There is therefore 

Federal law, which 
the Federal Legislature is competent to 
enact, means an existing law on a subject, 
jn Lists I and ui. The learned Advocate, 
twneral of India is therefore compelled to 
Mge that It refers only to matters in List i; 
put such an argument would not be con- 
nncmg as the vjords "competent to enact” 


undoubtedly cover matters both in Lists i 
aud 111. 

Federal law — An examination of the 
language employed in S.31G ix)ints to the 
coDcIusioD that the “Federal law” must 
mean law passed by the Federal Legislature, 
or before Federation comes into being, pass- 
ed by the Indian Legislature after bhecoming 
into force of the Act, and does not refer to 
the Indian laws which existed prior to the 
Act. In S. 311 “provincial law” is defined as 
meaning an Act passed or law made by a 
Provincial Legislature established under 
this Act, and the expression “existing Indian 
law” means any law made before the com- 
mencement of Part ill of the Act by any 
competent Legislature, no matter whether 
the Central or a Provincial Legislature. The 
latter thus includes all the laws that were 
in existence at the time of the coming into 
force of the Government of India Act, no 
matter whether they had been made by the 
then Central or Provincial Legislatures. 
What S.31G lays down is that the powers 
conferred by the Act, on the Federal Legis- 
lature shall be “exercisable” by the Indian 
Legislature and references to the Federal 
Legislature and the Federal laws shall be 
construed as references to the Indian Legis- 
lature and laws of the Indian Legislature. 
The expression “The powers .... shall be 
exercisable, etc.” obviously implies tbeexer- 
cise of such powers in the future. That has 
no reference to Acts passed previously in the 
exercise of powers that existed before the 
Act came into force, for they come within 
the category 'existing Indian law’. It is oh- 
vious that “the powers conferred by the 
provisions of this Act” cannot "be exercU- 
able by the Indian Legislature” unless the 
occasion arises after the Act has come into 
force. It follows that the first portion of 
S. 316 necessarily and unmistakably refers 
to Acts which are to be passed thereafter. 
The second portion begins with the words 
and accordingly". The significance of these 
words is that the second portion of S. S16 
is consequential, that is to say, is the 
result of the exercise of the powers con- 
ferred by the provisions of this Act. So 
that it again follows that this later provi- 
sion also must refer to the laws of the 
Indian Legislature which in future come to 
be enacted by the Indian Legislature, in the 
exercise of the powers conferred by this Act 
on such L^slature. Three ditferent kinds 

©Impressions have been used in the Act 
"Federal law”, “existing Indian law” 
and laws of the Indian Legislature.” 
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There is absolutely co reason to suppose 
jtbat Federal law was intended to include 
[any part of the existing Indian law. I ana 
accordingly unable to see that there is any. 
thing in the language of S. 316 which would 
make the expression “Federal law" in s. 107 
(i) include a previously existing Indian law 
on a subject falling in List I. Of course, if 
there were a fresh enactment by the Indian 
Legislature after Part III has come into 
force and before the Federation comes into 
existence, then the provisions of s. 107 (i) 
would certainly apply to it. For purposes of 
the transitional period, one nsay paraphrase 
the sub-section as meaning “if any provision 
of a provincial law made by a Provincial 
Legislature established under this Act, is 
repugnant to any provision of any laws of 
the Indian Legislature made after Part III 
lus come into force, which the Indian 
Legislature is competent to enact, etc.” 

It follows that so far as the old law U 
concerned, it is only the latter portion of 
the sub-section which can, if at all, apply 
to it. But this portion is restricted to pro. 
visions of an existing Indian law with res- 
pect to one of the matters enumerated in 
the Concurrent List, and does not at all 
refer to any existing Indian law with res- 
{>ect to one of the matters enumerated in 
the Federal List. If the matter were one 
falling within the Concurrent List, then 
the repugnancy is cured completely by the 
assent of the Governor-General obtained 
subsequently. 

It seems at first sight strange that S.107 
should be incomplete as regards the exist- 
ing Indian laws, and that provisions of re- 
pugnancy aiming at the removal of an 
inconsistency between federal and provin- 
cial laws should be unnecessarily restricted 
and should leave a gap. After Federation 
has come into force, or even after the Indian 
Legislature has re-enacted any old law, the 
clilDculty may perhaps disappear. This 
would be so, if the words “with respect to 
one of the matters enumerated in the Con- 
current List” were held to qualify only “an 
existing Indian law" and not "a Federal law 
mentioned earlier. This would be putting a 
liberal interpretation so as to make the 
provincial law, which is repugnant to a 
Federal law in respect of a matter in List I 
or List III, void to that extent. But S. 107 
<l), as it stands, does not apply to the case 
where there is a repugnancy between a pro- 
vincial law enacted after the Act came into 
force, and an existing Indian law made 
prior to the Act, but falling within List i. 


If there were no other restriction on the 
power of the Provincial Legislature, the 
result would be that while the Provincial 
Legislature would not be competent to make 
a provincial law repugnant to an existing 
Indian law relating to the Concurrent List, 
it would have almost a free hand to en- 
croach upon the field of List i, regardless of 
the provisions of all the existing Indian 
laws. Such an untoward result could not 
have been contemplated. If it was necessary 
to impose drastic restrictions on the power 
to legislate with regard to the Concurrent 
List, where the whole field is open to a 
Provincial Legislature, it would be all the 
more necessary to impose even more drastic 
limitations on the powers of a Provincial 
Legislature to make legislation repugnant 
to the existing Indian law with respect to 
matters which have been expressly taken 
out of the authority of the Provinciad Legis- 
lature. The principle of repugnancy em- 
bodied in s. 107 was presumably borrowed 
from the trend of decisions in Canadian cases, 
and might have been borrowed in full, so 
as not to leave a gap. But, even if this sub- 
section is not comprehensive, it does not 
follow that there is any gap which cannot 
otherwise be filled up. Apparently, it was 
thought that as the provinces bad been 
given any authority to legislate with respect 
to matters falling in List I,* all cases where 
there is an encroachment would be met by 


s. 100 itself. 

Unoccupied field — The doctrine which 
has been evolved with regard to the Cana- 
dian cases is that if the encroachment is 
merely incidental, then there is no defect 
so long as the trespass is upon an unoccu- 
pied field. Engrafted upon the doctrine of 
incidental encroachment there is the fur- 
ther doctrine of unoccupied field. In 1894 
A C 189^* at pp. 200.201 the Lord Chancellor 


bserved : , . , . 

They would observe that a system of bankruptcy 
jgislation may frequently require various ancillary 
revisions for the purpose of preventing thescheme 
f the Act from being defeated. Itmay be necessary 
3 r this purpose to deal with the eSect of exeo^ 
ions and other matters which would otherwise be 
rithin the legislative competence of the PJoymcW 
legislature. Their Lordships do not doubt t^t it 
rould be open to the Dominion Parliament to deal 
rilh such matters as part of a t»nkrupitey law, 
nd the Provincial Legislature do«btl« to 

hen precluded from interfering with 
ion inasmuch as such interference would 
ankrnptcy law of the Dominion Parliament. But 
t does not foUow that such subjeots, as might pt^ 


I. (1894) 1894 A C 189 : 63 L J P 0 69 . 6 B 4OT . 
fO L T 8S8, Attorney-General of ^ 

wrney-General for the Dominion of Oanada. 
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perly be treated a$ ancillary to such a law and 
therefore witbiu the powers of the Dominion 
Parliament, are excluded from the legislative 
authority of the Provincial Legislature when there 
is no bankruptcy or insolvency legislation of the 
Dominion Parliament in existence* 

In 1907 A C C5-- at p. CS, Lord Dunnedin 
observed that the earlier cases seemed to 
establish two propositions: 

First, that there can be a domiio in which pro* 
vincial and Dominion legislation may overlap, in 
which case neither legislation will be ultra vires, if 
the field is clear ; and, secondly, that if the field is 
not dear, and in such a domain the two legiela* 
tioDs meet, then the Dominion legislation must 
prevail. 

In 1930 A C 111^ *at p* 118 , Lord Tomlin 
^rhen dealing with the questions of conflict 
between the jurisdiction of the Parliament 
of the Dominion and the provincial jurisdic- 
tioD, laid down four propositions as a result 
of the previous decisions of their Lordships, 
the last two being : 

It 18 within tbo compotence of tbo Dominioo 
Parliament to provide for matters which, though 
otherwise within the legislative competence of the 
Provincial Legislature, are necessarily inoideutal to 
effective legislation by the Parliament of tbeDomi* 
nioD upon a subject of legislation eipresslvenume* 
rated in S. 91. 

and 

There can bo a domain in which provincial and 
Dominion legislation may overlap, in which case 
neither legislation will be ultra vires if the field ie 
clear, but if the field la not clear and the two legis* 
latioQs meet the Dominion legislation must prevail. 

In 1910 A C 513' at pp. 581, 532. the Lord 
Chancellor declining to put a ‘restricted inter- 
pretation’ on the term “interest,” observed : 

Eveu if it could be said that the Act relate to 
classes of subjects in S. 92 as well as to one of the 
classes in S.91, this would not avail the appellants 
to protect the Provincial Act against the Interest 
Act of 1927, passed by the DominioD Parliament 
the validity of which, in the view of their Lord- 

tihxpi IS unquestioDftblo Dominion legislation 

pro^rly enacted under 8e 91 and already in the 
field must prevail in territory common to tho two 
Parliaments, 

In 8 p L j 4C*® at p. 61 where the amount 
due on an earlier promissory note had 
form^ part o( the mortgage money, I dis- 
tinguished the case by pointing out that the 
suit being on a mortgage the held was ap- 
latently clear, and, therefore, the question 
of interfering with the interest due on the 
promissory note did not directly arise. No 
Oanadian case has been cited before us in 
which although the subject of legislation 
was substantially within s. 99 , it not only 
laoidentally encroafihftd upon asubieet men. 

681 Wt 76 L 3 P C 23 : 95 L T 
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tioned in S. 91, but at the same time actually 
clashed with an e^^istiog Dominion legisla- 
tion. The principles laid down by their 
Lordships have gone only so far as to per- 
mit an incidental encroachment, provided 
the Dominion field is unoccupied. In no case 
so far decided have their Lordships tolerat- 
ed a trespass as well as a clash. If a clash 
with the Dominion legislation were also 
allowed, then a Provincial Legislature would 
be iu a position, though indirectly, to nullify 
the Dominion legislation, even inside tho 
field exclusively open to the Dominion, 
which would make the position intolerable. 

It seems to roe that the principles of in- 
terpretation laid down by their Lordships 
in the Canadian cases cannot be brushed 
aside by simply saying that they relate to 
a different Constitution. Those principles 
are not only of the greatest weight but 
must be a guide to us even in interpreting 
the Indian Constitution. Of course, we can- 
not interpret the language of any section in 
the Indian Act in the light of the interpre- 
tation of the corresponding section in the 
Canadian Constitution. That has to be 
avoided; bat the principles of interpretation 
that have bean established cannot be igno- 
red. At the same timo, it would be danger- 
ous to import only a part of the dootrino 
and exclude another part. Partial applica- 
tion may frustrate the very object for 
which the rule of law was deduced. Tho 
two doctrines of incidental encroachment 
and unoccupied field are closely related. I 
would go further and say that they are in- 
dissolubly connected. We cannot import the 
doctrine of incidental encroachment in 
favour of the provinces, and refuse to import 
the doctrine of unoccupied field which is in 
favour of the Centre. The two must go 
band in hand. To allow Provincial Legisla- 
tnres to encroach upon the exclusive Fede- 
ral field, even though in an indirect way, 
when there is a Central legislation already 
occupying the field, would be to give tho 
former a free hand in nullifying Control 
Acte relating to matters in the Federal List. 
Such a carte blanche could hardly have 

bean contemplated. The scheme of S. 100 of 

the Act is to exolude completely from the' 
authority of the Provincial Legislature the! 
power to legislate with respect to subjects 
in List 1. If in consequence of certain diffi-l 
culties that Provincial Legislatures would 
expanenoe by a rigid enforcement of such 
an exclusion we must in iuterpretiag tho 
words with respeot to” import the Cana- 
dian doctrine of permissibility of incidental 
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encroachment, we must then at the same 
time import the other allied doctrine also 
that such an encroachment is permissible 
only when the field is actually unoccupied. 
It is only in this way that actual clash be- 
tween the centre and provinces can be 
avoided, which I think we must. This will 
also explain the apparent gap in S. 107 (l) of 
the Act, that gap being filled in by the pro- 
visions of section 100 . 

The result is that the edect of ss. 8 and 
19. Madras Act, is to compel Courts to re- 
open decrees passed on the basis of promis- 
sory notes before the -Act came into force, 
and recalculate the amounts due on them 
disallowing all interest outstanding on 1 st 
October 1937, and even the principal if 
double the amount has already been paid by 
way of interest; while the Negotiable In- 
struments Act, even read with the Usurious 
Loans Act, enjoins that interest should be 
calculated at the contract rate, and no Court 
should cut down such interest if a decree 
has already been passed. In my opinion the 
Provincial Act being repugnant to the exis- 
ting Indian law relating to promissory notes 
which is exclusively a Federal subject, is 
void to that extent. 

I, however, agree with the High Court 
that there is nothing in the Madras Agri- 
culturists Relief Act which really conflicts 
with any provision of the Hindu law. No 
doubt, a creditor can always fall back upon 
the original consideration, and sue upon the 
debt independently of the promissory note. 
It is equally true that the sons were im. 
pleaded in this case merely to deprive them 
of the chanee of contending that it was not 
binding upon them on account of its having 
been tainted with immorality or illegality. 
A Hindu son is under a pious obligation to 
pay his father’s debts out of the joint family 
property. But he is not bound to pay what 
his father cannot be made to pay. If the 
interest on the loan taken by the father 
can be cut down under some existing law so 
as to benefit the father, the son can equally 
take advantage of that relief. 

I also agree that any repugnancy to the 
Contract Act is cured by the assent of the 
Governor-Genoral: and further as usurious 
loans come within money-lending, any con- 
flict with the Usurious Loans .\ct alone is 
not material. But for his erroneous eonclu- 
sion as to the intra vires character of the 
Madras Act, re-atlirmed by the Full Bench 
decision of the Madras High Court, the sub- 
ordinate Judge would have had no jurisdiction 


to interfere with the decree; and so his order 
for the satisfaction of the decree, when in 
fact it had not been satisfied, amounted to 
acting with an illegality in the exercise of 
his jurisdiction. The High Court could there- 
fore appropriately exercise its discretion to 
interfere in revision. I would allow the ap. 
peal and remit the case to the High . Court 
with the declaration that the order of the 
subordinate Judge, dated llth February 1939 
be set aside, and the execution allowed to 
proceed. 

Varadachariar J. — The constitutional 
question arising for decision in this appeal 
relates to the validity of Agriculturists’ 
Relief Act, 1938 {i of 1938), passed by the 
Madras Legislature. The learned counsel for 
the appellant, while contesting the validity 
of the impugned legislation, conceded that it 
was a genuine and bona fide, though drastic, 
attempt at a solution of the problem of agri- 
cultural indebtedness which bos long been 
recognized as a pressing problem in this 
country. The Usurious Loans Act passed by 
the Indian Legislature in 1918 only conferred 
certain discretionary powers on the Court, 
and its operation was not limited to agri- 
culturists; it proved ineffective to check the 
growing burden of rural indebtedness. Re- 
commendations for more drastic measures 
were made from responsible quarters, bub 
no further action was taken by the Indian 
Legislature. The inclusion of "money-len- 
ding and money-lenders’’ in List II of sch. 7 
to the Constitution .\ct justifies the infer- 
ence that Provincial Legislatures must have 
been considered better fitted to deal with the 
subject with adequate knowledge of local con- 
ditions and requirements. Both before and 
after 1935, the local Legislatures in the seve- 
ral provinces baveenacted more drastic mea- 
sures for the purpose. The common feature 
of these measures was that they compelled 
the Court to reduce substantially the rate 
of interest recoverable from a debtor and 
limited the total amount of interest recover, 
able on any loan to a sum equal to the 
principal amount, on the analogy of the 
damdupat rule. The classes of cases m which 
relief was available under these enactments 
varied from province to province. Under 
the Madras Act in question, relief was affor- 
ded to all persons falling within the deom- 
tion of "agriculturist’’ given in the Act. and 
if they were agriculturists, they were en- 
titled to invoke the protection given by the 
Act, in respect of all liabilities falling wi in 
the deenition of “debt'* given m the A^. 
It is noteworthy that even decrees passed 
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before the date of the Act aod decrees for 
money not arising out of loan transactions 
Nvere directed by the Act to be re-opened, 
\vith a view to give the judgment-debtor the 
benefit of the Act. Certain classes of debts 
were excluded from the operation of the Act, 
but no exception was made in respect of 
debts due under promissory notes or other 
negotiable instruments. 

On the Question of the validity and effec- 
tiveness of the Act, .'several possible views 
have been suggested in the course of the 
arguments or have emerged therefrom. On 
the one side, there is the view that the Act 
is valid in its entirety and is operative in 
respect of all kinds of debts as defined in 
the Act. This was the view taken by a Full 
Bench of the Madras High Court; and the 
learned Advocate-General of Madras, who 
intervened in this appeal, naturally support, 
ed that view. On the other side, there is the 
extreme view that the Act is wholly invalid. 
The learned Advocate-General for India, who 
appeared for the appellant, put forward this 
view as a possible contention, but he did not 
seriously press it. Between these two ex- 
tremes, two other views were suggested : 
(l) that the Act was ultra vires or void so 
far as its provisions were calculated to affect 
certain classes of debts, particularly those 
evidenced by promissory notes or other 
negotiable instruments, or ( 2 ) that the Act 
should as a matter of interpretation, be so 
construed as not to affect these classes of 
debts. Dealing with a similar enactment in 
Bihar, a Division Bench of the Patna High 
Court recently held that a relieving provi- 
sion in that Act couched in very wide and 
general terms could not affect the rights con- 
ferred by the Negotiable Instruments Act 
on the holder of a promissory note or other 
negotiable instrument, including the right 
to recover full interest as per terms of ss. 70 
Md 80 of that Act ; see B F h J u c no.® 
With reference to these intermediate views 
a further question was raised and discussed 
before us, namely whether the liability of 
the respondent in the present case was or 
was not such aa could be validly reduced by 
an enactment of the Provincial Legislature. 
In d^ing with the questions above stated, 
tw Madrw Full Bench and the Advocate. 

D6^ of Madras (in his arguments before 
UB) rehed on certain principles of interpro- 
tation Iwd down by the Judicial Committee 
^ ecisions relating to similar questions 
raised under the British North America Aot. 

Iflarnfl^ High Court, more than one 
warned Judge has strongly protested against 


importing these principles — particularly 
what is described as the "pith and substance" 
rule — into the construction of the Govern- 
ment of India Act; and in 3 F L J 119^ 
Meredith J., observed : 


There are peculiar provisions in S. 100, Govern- 
meat of India Act, and in my view they bar the 
application of the pith and substance principle to 
that Act. 


It must always be ia the discretion of 
each Judge to decide for himself how far he 
can or will accept help and guidance from 
precedents; but the note of caution sounded 
by my Lord the Chief Justice in bis judg- 
ment in 1939 FOR IS*- at p. 33 as to the 
application '* without qualidcation ” of pre- 
cedents relating to federal and provincial 
powere under other systems cannot reason, 
ably be interpreted as altogether banning 
their use. It seems to me necessary to point 
out‘tbat the assumption in the Patna 
that (Aj 0 ffeheme of S. 100, Constitution Act 
is radically different from that of Ss. 91 and- 
92, British North America Act, is not war- 
ranted. A long line of decisions beginning 
at least as early as (iSSi) 7 A C 9C® have 
interpreted these provisions of the Canadian 
Constitution in a manner that almost assi. 
milates their scheme to that adopted in 
S. 100 , Government of India Act. There is of 
course no elaborate Concurrent List in the 
British North America Act corresponding to 
List III of scb. 7 to the Government of India 
Act and the grant of general legislative 
power to the Dominion Parliament by the 
opening words of s. 91 has obviated the 
necessity for a provision like that made in 
S. 104, Government of India Act, to meet 
unforeseen contingencies. But as regards the 
distribution of powers between the Centre 
and the provinces, the relations between 
S3. 91 and 92, British North America Act, is 
according to the decisions substantially the 
same as that indicated in s. 100 , Constitution 
Aot, between Lists l and ll of Sch. 7 . The 
position under the Canadian Constitution 
was described by Viscount Haldane in 1915 
A O 380,^ at p. 587 in the following words : 


The general power conferred on tho Dominion 
by S. 91 4 • • • • a oxiends in torma only to matters 
not comiog witbin tho classes of subjects assigned 
by the Act exclusively to tho Legislatures of the 
ProvinoM. But if the subject-matter falls within 
any of tho h^ds of 8. 92, it becomes necessary to 
s» whe^r it also falls within any of theonuxneraU 
ed beads of 6. 91, for if so, by tho oonoluding 
^oras of that section U is excluded from the nowers 
eonferred by 8. 92. ^ 

24. Cl*) 1 AIR 1914 P 0 174 ; 1915 A 0 830 ; 84 
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The position of the ProTincial Legislatures 
under the Indian Constitution Actin respect 
of the subjects enumerated in List 11 and in 
relation to the subjects specified in List i is 
in essence the same as that above stated in 
regard to the powers of the Provincial 
Legislature under s. 92, British North 
America Act. It will be clear from the deci- 
sionsthat the rules of interpretation adopted 
in the Canadian cases were evolved only as a 
matter of reasonableness and common sense 
and out of the necessity of satisfactorily 
solving conflicts arising from the inevitable 
overlapping of subjects in any system of dis- 
tribution of legislative powers. That they 
need not be limited to any special system 
of federal constitution is made clear by the 
fact that in 1937 A C 863*“ at p. 669, Lord 
Atkin applied the "pith and substance" rule 
when deling with a question arising under 
the Government of Ireland Act — wbicb'did 
not embody a federal system at all — and in 
1933 A C 709*‘ at pp. 719, 720 when dealing 
with a Canadian case, he embodied in the 
judgment the principles enumerated in the 
Irish case. 

That the subject-matter of the impugned 
legislation is to a certain extent at least 
within the jurisdiction of the Provincial 
Legislature cannot be and has not been 
denied. It may be that it will fall partly 
under one item and partly under another 
item in List ll or List ni. For instance, some of 
the debts affected by the Act may fall under 
the heading of "trade” and some under 
the beading of “money-lending” in item 27. 
Support may in someinstances be alsoderiv. 
ed from item lO (relating to contracts, etc.) 
and item U (relating to actionable wrongs) 
in List III. In the Madras Full Bench judg- 
ment, the learned Chief Justice expressed 
the opinion that the Act might also be 
regarded as one relating to agriculture. This 
is perhaps open to question, on the ground 
that “agriculture” in item 20 of List ii must 
be understood as signifying only the process 
of agriculture (though other allied matters 
are brought in by a kind of inclusive enume- 
ration) and cannot comprehend a subject 
like agricultural indebtedness merely be- 
cause the relief of such indebtedness may 
contribute to the prosperity and efficiency 
of agriculture. The decision of the Judicial 
Committee in 1930 A C 111,® putting a hmited 
interpretation upon the reference to ‘‘fishe- 
ries” in 8. 91, British North America Act. may 
lend some support to this principle of strict 
interpretation of the term “agriculture”. 
But it is unnecessary at this stage to consider 


whether all conceivable kinds of debts fall, 
ing within the definition in the Madras Act 
can or cannot be brought under one or other 
of the heads in Lists ii and ill, because that 
has not been the line of attack adopted by 
the learned counsel for the appellant. The 
objection to the impugned ,\ct, in whatever 
form urged, was based on the fact that List 1, 
of the Sch. 7 to the Constitution Act reserves 
cheques, bills of exchange, promissory notes 
and other like instruments for the exclu- 
sive competence of the Federal Legislature 
(item 2S). Though the Madras Act does not 
in terms purport to deal with negotiable 
instruments, debts due under such instru- 
ments will undoubtedly fall within the defi- 
nition of "debts” in the Act. The question 
for consideration therefore is whether this 
inclusion of debts due under negotiable 
instruments has rendered the Act wholly or 
in part invalid or inoperative. 

The argument of total invalidity need not 
be dealt with at any length, not only because 
it was not seriously pressed, but also because 
there is little force in it. If an enactment 
deals in part with matters beyond the com- 
petence of the Legislature which enacted it, 
it must be held to be wholly invalid only 
in cases where the valid and invalid pro- 
visions are inseparably intermixed or the 
innocent provisions are merely ancillary to 
the offending provisions. This cannot be 
said to be the position in the present case. 
Further, as there is no provision in the Act 
dealing in terms with negotiable instru- 
ments, any objection bas^ on the wide 
scope of the Act may be obviated by so 
interpreting the general terms used in the 
Act as to limit them to cases with which 
alone the Legislature was competent to 
deal : see (i89l) A C 455** at page 459. 


Che Full Bench decision of the Madras 
»h Court held that the Act is not invalid 
inoperative even in respect of debts due 
ler negotiable instruments, because in 
opinion of the learned Judges it did 
"really affect the principles embodied 
the Negotiable Instruments Act.” This 
iement seems to require qualification. It 
)f the essence of negotiation (as distin- 
ibed from a mere assignment) that a 
der in doe course must be able to rerever 
full amount due for principal and into- 
; according to the apparent tenor of the 
ument and he cannot be called upon to 

(1891) 1891 A 0 465 : 60 L J P 0 65 : 65 LT 
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enquiie whether the executant of the docu- 
meot or the parson liable was an agricul- 
turist or not. If this right is negatived, it 
cannot be said that the negotiability of the 
document has not been affected. The ques- 
tion will nevertheless remain, whether, not- 
withstanding this abridgement of the rights 
of the holder of a negotiable instrument, the 
legislation may not be valid and operative 
in its entirety according to the principles 
adopted in the decisions of the Judicial 
Committee in some of the Canadian cases. 
These cases recognize that even where pro. 
vincial legislation contains provisions relat. 
ing to subjects exclusively reserved for the 
Dominion Legislature, the whole enactment 
may be effective if the offending provisions 
are only incidental or if it is possible to re- 
gard a subject as falling under the Dominion 
jurisdiction in one aspect and under provin- 
cial jurisdiction in another aspect and the 
impugned provincial legislation has been en- 
acted in respect of the latter aspect. When 
it becomes necessary to decide this question, 
the effect of the decision in (i989) A C 468,^*^ 
and its explanation in (1940) A C 513,’’ will 
fall to be considered. 


On the other band, a different resnlt 
might follow if, with reference to the obser- 
vation of Viscount Haldane in (1921) 2 A C 91* 
at page 116 , it should be held that the items 
trade and commerce,” “money-lending and 
money-lenders" in List II and the item "con. 
tract” in List ill are expressed In "general 
language” while “cheques, bills of exchange, 
promissory notes” in item 28 of List i are 
particular” items and “general language” 
in Lists II and ill must yield to “particular 
expressions” in List I, where the latter are 
unambiguous. In the ne.xt succeeding sen- 
tence on the eame page, their Lordships 
recognize that this rule may sometimes also 
• he provinces, for other, 

the purpose of assigning the particular 
item to the province will be frustrated. It 
does not sMm to me necessary for the par. 
pose of this cose to decide these questions, 
bewuse the liability here sought to be 

of provisions of 
the ^dras Act, had long before the date 
of the enMtment of that Act passed into a 
decretal liability and was no longer one 


For the same reason, it seems to me i 
to express a definite opinion 


A 0 468 : 108 L 3 P 0 69 • 89 
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another contention of Sir B. L. Mitter, 
namely that the provisions of the impugned 
Act may also be void under S. 107 (l). Con- 
stitution Act. in so far as they are repugnant 
to the provisions of the Negotiable Instru- 
ments -Act. The validity of this contention 
will depend upon the import of the expres- 
sion "federal law” occurring in the opening 
part of sub-s. (l) of S.107. It may be con- 
ceded that the words "which the Federal 
Legislature is competent to enact” may 
refer to the first list also and they need 
not be qualified by the words occurring 
later and referring to the Concurrent Legis- 
lative List: because, if these later words 
were intended to qualify the opening words 
of the sub-section also, it would not have 
been necessary to use the words “which the 
Federal Legislature is competent to enact” 
in the earlier portion. In 3 r L J 119,® 
Meredith J., seems to take a different view. 
But os contended by the learned Advocate- 
General of Madras, the expression “federal 
law” would prima facie seem, on the word- 
ing of s. 316, only to comprehend legislation 
passed by the Indian Legislature after the 
Government of India Act of 1935 came into 
operation and not earlier enactments of the 
Central Legislature, like the Negotiable 
Instruments Act. The use of the word “ac- 
cordingly” in s.3iG suggests that the second 
part of para. 1 is consequential upon the 
first and as the first part clearly refers to 
the transition period— between the intro- 
duction of provincial autonomy and the 
estabilsbment of the Federation.— it would 
seem to follow that the expression “laws of 
the Indian Legislature” in the second part 
mfers to the laws passed by the Indian 
Legislature, while functioning as the “Fede- 
ral Legislature” during the transition period. 
This construction would no doubt lead to 
an apparent anomaly in the operation of 
S.107, viz., that while provincial legislation 
ID respect of subjeots in the Concurrent List 

caDnotov6rride“exi8tingIndian law” except 

when assented to by the Governor-General 
such legislation in respect of subjects en- 
nmerated in List ii may without any such 
safeguard override pre-existing enactments 
even of the Central Legislature if they relate 
to subjects specified in List i. It is however 
conceivable that the position might weU have 
been left like this, because the danger of 
such mterferanoe by the Provincial Legis- 
lature was small. A Provinoial Legislature 
can, if at all. tresposss on List I subjeots 
only when it legislate (in fact and not 
merely oolourably) on List ii subjets; 
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whereas in the case o! List ill subjects, the 
whole field is open to interference by the 
Provincial Legislature. But I refrain from 
expressing any final opinion on this ques- 
tion, as it is unnecessary for the purposes 
of this case to decide it. 

It only remains to consider whether or 
not the claim of the appellant belonged to a 
category that could be affected by provincial 
legislation. The recitals in the promissory 
note on which the suit was instituted and 
the admission made in para. C of the affida- 
vit filed by the appellant's agent on Srd 
October 1038 in the Coimbatore Sub-Court 
in the present proceedings show that the 
appellant is a money-lender and the pro- 
missory note related to the balance due on 
account of previous money dealings between 
the parties. Apart from the existence of the 
promissory note, the case would clearly fall 
under the bead “money-lending and money, 
lenders" in item 27 of List ll. Under this 
head, it would probably make no difference 
in respect of the Provincial Legislature’s 
power to deal with such a case that a decree 
had been passed in respect of the debt, be. 
cause, the creditor would not be any the 
less a “money-lender ” on that account. If 
there should be any doubt on this ground, 
it might be sufficient to read this head with 
item 2 in the same list (jurisdiction and 
powersof Courts). Even if it should befound 
necessary to call in aid the powers under 
the Concurrent List, on the ground that 
there was an interference with the provi- 
sions of the Civil Procedure Code relating to 
decrees, the precaution of obtaining the 
assent of the Governor-General under sec- 
tionio? (2), Constitution Act, has been taken 
in this case. Sir B. L. Witter was prepared 
to assume that the passing of the decree 
would not make any difference; but, on this 
basis, he contended that where the claim 
arose out of a promissory note, the matter 
must be regarded as falling under item 28 of 
List I (cheques, bills of exchange, promis- 
sory notes, etc.), even after a decree had 
been passed. I am unable to accede to this 
argument, A distinction may have to be 
drawn between decrees passed before the 
date of the Madras Act and decrees passed 
subsequent to that date. 

Assuming, for the sake of argument, that 
liabilities under negotiable instruments can- 
not be affected by provinical legistation, it 
would be anomalous to recognise in the Pro- 
vincial Legislature a power to reduce the 
liability under such an instrument as soon 


as it merges in a decree. This will be per- 
mitting that Legislature to do indirectly 
whatitcannot do directlyandinviting every 
promisor to insist on a suit being filed on 
his note and ’then allowing him to avail 
himself of the benefit of the Act. The Mad- 
ms Act under consideration does not present 
any such problem, because S. 19 is limited 
to decrees passed before the commencement 
of the Act. Where, as in the present case, 
that is the position, the provisions affecting 
the operation or effect of that decree cannot 
be said to relate to a negotiable instrument. 
The Act does not attempt to operate on the 
instrument and the right of the creditor at 
the moment of the commencement of the 
Act did not possess the incidents of a nego. 
tiable instrument, either as regards nego. 
tiability or as to the benefit of S. 79, Negotiable 
Instruments Act. Relying on the provision 
in 8.8 to the effect that the liability should 
be scaled down with reference to the "prin. 
cipal” amount, the learned counsel for the 
appellant contended that the Act itself 
treated the promissory note as still the basis 
of the claim. That does not seem to me to 
be the correct way of reading a provision 
which only lays down a method of calcula- 
tion of the amount to which the decree is to 
be scaled down. The parties are not rele- 
gated to the position of “promisor" and 
“promisee." Nor does the provision in S.19 
as to the “amending" of the decree imply 
such restoration of the parties to their status 
before suit. The decree is reopened, only to 
the extent necessary to alter the amount 
payable. This is shown by the fact that in 
the same paragraph in S.19, provision has 
also been made for “entering up satisfao- 
tion" if the amount payable as per the 
terms of the Act has been paid even before 
the date of the application under S. 19. There 
is accordingly no reason for holding that the 
impugned Act is invalid or inoperative so 
far as the subject.matter of the present 
proceedings is concerned. This appeal must 
therefore be dismissed. As the respondent 
has not appeared, there will be no order as 
to costs in the appeal. 

By the Court. — In accordance with the 
decision of the majority of the Court, the 
appeM is dismissed. There will be no order 
as to costs. 

G.N./R.k. Appeal dismissed. 
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(28) A, I. R, 1941 Federal Court 69 


17th April 1941 

Gwyer C. J., Varadachariar 
AND Beaumont JJ. 


A. L. S. P. P. L. Subrahmanyam 
Cheltiar — Appellant — Applicant 

V. 


yiultmwami Goundan — 

Respondent — Opposite Party. 

Case No. 2 of 1911, for leave to appeal to His 
Majesty in Council, from (’ll) 28 AlR 1941 F C 47. 

Government of India Act (1935), S. 208 (b) — 
Leave to appeal to His Majesty can be granted 
only in cases of real importance, cases which 
are likely to aifect large number of interests in 
future or which involve difficult questions of 
law Federal Court holding S. 19, Madras 
Agriculturists’ Relief Act, to be valid— Decision 
ocdling with scaling down ol decrees obtained 
before aforesaid Act came into force^Leave 
held should be refused as decision was con- 
cerned with section which would not apply in 
future, number of decrees passed before Act was 
limited and amount in dispute did not exceed 
Rs. 4000a 

The Federal Court will not be disposed to grant 
leave to appeal to His Majesty under B. 208 (b) 
ttve in cases ol real importance, cases which are 
iikely to affect a large number of interests in 
future or cases in which difficult questions of law 
are inTolveda [p gg q 2] 

The Federal Court held that 8. 19, Madras Agri- 
cuJtunBts Relief Act, was validly eoactedr The de- 
cision of the Court dealt only with the scaling 
down of decrees obtained before tho Madras Act 
came into force : 


HeMthat Itoveto appeal should be refused on 
the ground that the deoUlon of the Federal Court 
wasTOncemed with the construction of a section 
which would have no application in future, the 
number of decrees obtain^ before the Madras Act 
must n^arily be limited and tho amount in 
dispnte^d not exceed Rs. 3000 or Rs. 4000 : (’40) 
27 A I R 1940 P 0 64, Rel. on. [p 69 0 2J 

Mohammad Taqi, Senior Advocate, Federal 
Uurl (Raghubir Singh with him) instruel- 
td by B. Banerji, Agent — for Applicant. 

Gsyev C. J. — This is an application for 
ander S. 203 (b), Constitotion 
Act. The case was one in which the appel- 
lant had sned the respondent for s sum dne 
ander a promissory note and had obtained 
a deorw. After the decree had been ob. 
twned, the Madras Agrioolturists’ Relief Act 
b^e kw. That Act gave agrionltnrUt 
^btors the nght to have their debts drasti- 
sc^ed down, and e. 19 empowered the 
S?i! ^ provisions to a decree 

of ^fore the oommenoement 

iSi P. ^ arguments on a variety of 


questions, including the question whether 
the Act conflicted with the Negotiable In- 
stromants Act, which is an Act within the 
exclusive competence of the Central Legis- 
lature; but a majority of the Court were of 
opinion that questions relating to the Nego- 
tiable Instruments Act were irrelevant for 
the purposes of the case, and held that the 
original debt bad merged in the decree and 
that the scaling down was of a liability evi- 
denced by a decree and not by a negotiable 
instrument at all. 


Counsel for the appellant has cited to us 
a number of decisions in which the Judicial 
dJommittee itself has indicated the prin- 
ciples on which it will act when advising 
His Majesty to grant or withhold special 
leave to appeal to His Majesty in Council. 
This Court will not attempt to formulate in 
advance any code of rules which it will take 
for its guidance in granting or withholding 
leave to appeal to the Judicial Committee, 
and will deal with each case on its merits as 
it comes before it. But it will not be dis- 
posed to grant leave to appeal, save in coses 
of real importance, cases which are likely to 
affect a large number of interests hereafter 
or cases in which difficult questions of law 
are involved. 


In the present case, the decision of the 
Court dealt only with the scaling down of 
decrees obtained before the Madras Act 
came into force. The number of such decrees 
must necessarily be limited, and there can 
be DO addition to their number. In a case 
which was before us in May 1939 and in 
which we had refused leave, the applicant 
afterwards petitioned the Judicial Commit, 
tee for speoiM leave to appeal. The Judicial 
Committee, in refusing special leave, em- 
phasized the fact that the decision of this 
Conrt wM concerned with the construction 
of a Motion which would have no appUca- 
tion in the future : C7 I A 122.^ It appears 
to the Court that this is a sufficient reason 
for refusing leave in the present cose. It 
shoold be added that the amount in dispute 
in the case appears on the figures which 
were given to us not to have exceeded Rs. 
3000 or Rs. 4000 at the outside. The major, 
ity of the Court declined to enter into any 
of the other questions which were raised at 
the Bar and reserved their opinion upon all 
of them. There is, therefore, nothing to pre- 
vent these matters being raised and deter. 


2.T A I R 1940 P 0 64 : 187 I C 1 : 1 1. R 
T : 67 I A 128 : I L R (1940) 

Iiah448 (PO),Hori Ram Singh v, Klng-Empeioi. 
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mined at any fatore time in an appropriate 
case. The application is dismissed. 

G.N. R.K. Application dismissed. 


(28) A. L R. 1941 Federal Court 70 
17th April 1941 

Gwxer C. J., Varadachariar 
AND Beaumont JJ. 

Mt. Atiqa Begum and another — 

Applica7it$ 

V. 

U7iited Provinces — Opposite Party, 

Ca$a Ko. 3 of 1941, for leave to appeal to His 
Majesty in Council, from (*41) 28 A I R 1941 
FC16. 

(a) Government of India Act (1935), Ss. 20S(b), 
292 ~ Leave to appeal to His Majesty can be 
granted only where matter is of importance and 
there is substantial question to be determined — 
Construction of S. 292, Government of India 
Act by Federal Court held did not involve 
substantial question on which leave could be 
granted— Privy Council's decision to be obtained 
in case not likely to affect future litigation^ 
Case cannot be said to involve question of 
general public importance and hence leave 
should be refused. 

When dealing with an application for leave to 
appeal to His Majesty under S. 203 (b) the Court 
must be satisfied that tbo matter is one of import* 
ance and that there is really a substantial ques- 
tion to be determined: (1879) 5 A C 115, ReL on, 

(P 71 P 2] 

The construction put upon S. 292, Government 
of India Act, by the Federal Court that S. 292 docs 
not deprive Legislatures in India of the power to 
legislate with retrospective effect does not admit of 
such serious doubt as to justify it in bolding it to 
be a substantia) question on which leave to appeal 
to His Majesty should be granted. [P 71 C 1,2] 

Where any decision to be obtained from their 
Lordships of the Privy Council, if an appeal should 
be permitted to go to them, is not likely to have 
material bearing upon future litigation the ques- 
tion involved in the case in that sense cannot be 
said to be of general public importance and there- 
fore leave should be refused. (P 72 C 1] 

(b) Government of India Act (1935), S. 208(b) 

High Court declaring U. P. Act 14 of 1938 to 

be ultra vires— Plaintiff affected by decree not 
appealing — Appeal by U. P. Government- 
Plaintiff questioning maintainability of appeal— 
Federal Court holding appeal to be competent 
and U. P. Act to be intra vires but not disturb- 
ing High Court's decree in plaintiff's favour— 
Application by plaintiff for leave to appeal to 
His Majesty — Question of maintainability of 
appeal held was of importance only to clients 
in case and as Federal Court did not disturb 
High Court's decree in petitioner's favour 
aforesaid question did not justify grant of leave. 

The validity of the United Provinces R^ttlari- 
zatloD of Remissions Act, 14 of 1988| ques- 
tioned by the applicants before the High 
Allahabad ; and a Full Bench of the High Court 


held that the Act was ultra vires the Provincial 
legislature on various grounds. The tenant 
affected by the decree of the High Court did not 
appeal to the Federal (Jourt, but the Government 
of the United Provinces, which had taken steps to 
get itself impleaded as a party just before the case 
was filially disposed of by the ^gh Court preferred 
the appeal to the Federal Court. At the hearing 
of the appeal objection was taken to the maintain- 
ability of the appeal. The Federal Court, by a 
majority, held that the appeal was competent and 
that the Act was intra vires the Provincial LegU* 
lature. The amount of the disputed remission 
was very small, not even a hundred rupees ; and 
even as to that amount, the Federal C3oart did not 
disturb the decree passed by the High Court in the 
petitioners' favour ; 

Held ; that the procedural question as to the 
maintainability of the appeal to the Federal Coutt 
was a matter of importance only to the clients in 
the particular case and as the Federal Court did 
not, even while entertaining the appeal, disturb 
the decree of the High Coutt in the petitioner's 
favour, the procedural question was not one which 
would justifv the grant of leave to appeal. 

[P 72 C 1] 


Shiva Prasad Sinha, Senior Advocate, Federal 
Court,(Prem Mohan Lai Verma and Lakshmi 
Saran with him) instructed by T, K, Prasad, 
Agent — for Applicants. 

Dr. Narain Prasad Asihana, Advocate^General 
of U, P. and (Sri Narain Sahai with ^im), 
instructed by Gurudayal Sahay, Agent — 

for Opposite Party. 

Yaradachariap J. — This is an applica* 
tioQ asking for leave, under S. 208 (b), 
Constitution Act, to appeal to His Majesty 
in Council, from a decision of this Court 
given in December last. The constitutional 
question raised in the case related to the 
interpretation of s. 292, Constitution Act. 
In the special circumstances described in 
the judgment in that case, tbo Government 
of the United Provinces had to direct 
remission of rent for certain years in the 
zamindaris in the United Provinces ; and 
when the validity of the remission was 
successfully questioned in judicial pro 
ceedings in the High Court, the U. P 
Legislature passed the im^gned Act 
(No. 14 of 1938) entitled the United Pro 
Vinces Regularization of Remissions Act 
1938. The validity of this enactment was m 
turn questioned by the present 
when the matter was pending before the 
High Court at Allahabad ; and a 
Bench* of the High Court held that this 
Act was ultra vires the Provmcial Lepala- 
ture on various grounds. One grouDd on 
which alone aU the three learned Judges 
who constituted the Full Bench agre^ was 
that 9.2M, Constitution Act, precluded Degw* 
latures in India from ena cting any law with 

Reported in ViO) 27 A I B 1940 AU 272 (FB). 
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retrospective effect, so as to affect rights 
accrued before the date oi the euactment. 
The tenant affected by the decree of the 
High Court did not appeal to this Court, 
but the Government of the United Pro- 
vinces, which had taken stei^ to get Itself 
impleaded as a party just before the case 
was finally disposed of by the High Court 
preferred the appeal to this Court. 

At the hearing of the appeal objection 
was taken to the maintainability of the 
appeal by the United Provinces Govern, 
ment, on the ground that there was no 
decree against the Government and that the 
Government was not a proper party to the 
litigation at all. On the merits, the conclu- 
sion of the learned Judges of the High Court 
that the Act contravened the limitation im- 
posed upon the Legislature by s. 292, Con- 
stitution Act, was contested on behalf of the 
appellant, but it was sought to be suppor- 
ted on varions grounds by learned counsel 
who appeared for the plaintiffs-respondents. 
This Court, by a majority, held that the 
appeal was competent; and it unanimously 
held that the impugned Act was intra vires 
the Provincial Legislature and that S.29-2, 
Constitution Act, did not, on its true con- 
struction, deprive Legislatures in India of the 
power to pass legislation with retrospective 
effect. It is against this decision that the ap- 
plicants now seek to appeal to His Majesty 
in Council. 

The amount of the disputed remission is 
very small, not even a hundred rupees: and 
even as to that amount, this Court did not 
(for the reasons given in the judgment) dis- 
^rb the decree passed by the High Court 
in the petitioners' favour. The application 
for leave is supported on three grounds: (l) 
that the constitutional question involved is 
of general public importance; ( 2 ) that the 
impngned enactment, namely, Act U of 1933 
of the United Provinces Legislature, affects 
^e claim of the zamindars of the United 
Provinces as a body to a large amount of 
rent remaining in arrears : and (3) that the 
decision of the majority of this Court on the 
question of the right of the United Pro- 
Government to maintain the appeal 
to this Court is open to oriticism. It is true 
gat the learned Judges of the Allahabad 
High Court interpreted s.292, Constitution 
act, as depriving Legislatures in India of 

legislate with retrospective 
But, ^th all deference to them, this 
Uourt w unable to hold that there is room 
lor such aetioos doubt on the point as to 


justify it in holding that that is a substan- 
tial question on which leave to appeal to 
His Majesty in Council is to be granted. 
When dealing with an application of this 
kind the Court must be satisfied that the 
matter is one of importance and that there 
is really a substantial question to be deter- 
mined: (1879) SAC 115.^ As observed by the 
Judicial Committee in that case, 
it is not to be presumed that the Legislature o{ 
a Dominion has exceeded its powers unless upon 
gcoonds really of a serious character. 

After giving anxious consideration to the 
arguments advanced in support of the High 
Court’s view, this Court unanimously camel 
to the conclusion that s. 292, Constitution 
Act, could not reasonably bear the construe- 
tion sought to be put upon it by the plain- 
tiffs. It will bo observed from the judgment 
of this Court that many other questions 
which would have been relevant to the de- 
cision of the case bad to be left open in the 
special circumstances in which this Court 
bad to deal with the case. If therefore the 
matter is to be permitted to go on appeal' 
to His Majesty in Council at all, it will be 
much more satisfactory that it should go in 
a case which is properly constituted so as 
to give their Lordships an opportunity o! 
dealing with all the points arising in a liti- 
gation of this kind. 

In considering the extent of interest in- 
directly affected by the United Provinces 
Act, u of 1938, it must be pointed out that 
the operation of that Act was only tempo- 
rary, as it sought to regularise certain re- 
missions of rent which according to the 
opinion of the High Court in another case 
bad been granted in violation of certain pro- 
visions of the then existing Bent Act. Those 
sections in the Bent Act have themselves 
been repealed by another Act of the United 
Provinces Legislature passed in the year 1933 
and the question is hardly likely to arise in 
the same form in respect of claims for rent 
aoorning dne after 1988. Claims to rent ac- 
crued due prior to 1933 can hardly be en- 
forced in any future litigation, as nearly 
three years have now elapsed. The Court 
asked for information as to whether any 
large number of suits relating to rent accrued 
due prior to 1933 and likely to be affected 
by Act 14 of 1988 were pending; but no spe- 
oifio information on the point was available. 
Beferenoe has been made in para. IS o! the 
petitioner s* petition to certain oiroumstanoes 

Jj^[1879) 6 A 0 115 : 49 L J P 0 37 : 41 L T 669. 
' Valin V. Langlois. 
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bearing upon the indirect consequences of 
the decision of this Court, but even there 
no information on the above question is 
available. It cannot, therefore, be said that 
any decision to be obtained from their Lord- 
ships, if this appeal should be permitted to 
:go to them, is likely to have a material bear- 
ing upon future litigation and that in that 
sense the question is of general public im- 
portance. The only other point raised is the 
procedural question as to the maintainabi- 
liby of the appeal to this Court by the United 
Provinces Government. That is a matter of 
importance only to the clients in the parti- 
cular case and as this Court did not, even 
while entertaining the appeal, disturb the 
decree of the High Court in the plaintiffs* 
favour, it is not possible to accept the con- 
teution that this procedural question is one 
which will justify the grant of leave to 
appeal. The application is accordingly dis- 
missed. There will be no order as to costs. 

G.N./b.e. Application dismissed. 
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22ud April 1941 

Gwyer C. J., Varadachariar and 
Beaumont JJ, 

In the matter of the Hindu Women's 
Bights to Property Act, 1937. 

Case No. X of 1941, a Special Reference by His 
ExoeUency the OoTernor-Gcneral. 

” * (a) Hindu Women’s Rights to Property 
Act (1937), S. 3 » Act cannot be questioned by 
reason of S. 317, Constitution Act, on ground 
that it was introduced into Legislature and 
passed by Legislative Assembly before Part 3, 
Constitution Act, came into force ~ Fact that 
powers of Legislature changed during passage 
of Bill from Legislative Assembly to Council of 
State is immaterial — Only date material for 
considering validity of Act is 14th April 1937 
when Governor-General’s assent was given. 

By reason of S. 817 of the Constitution Act, no 
objection can be taken to the validity of the Hindu 
Women's Rights to Property Act, on the ground 
only that it was introduced into the Xidgldatare 
and passed by the Legislative Assembly before 
Fart8,Cooetitut{on Act, came into force. The fact 
that the powers of the Legislature changed during 
the passage of the Bill from the Legislative Assem- 
bly to the Council of State is immaterial. The form, 
content or subject-matter of a Bill at the time of 
its introdactioD into, or of its oonslderation by 
either Chamber of the Legislature is not a matter 
with which a Oonrt of law is concerned. The 
question whether either Chamber has the right to 
discuss a bill laid before It is a domestic matter 
regulated by the rules of the Chamber, as inter- 
preted by ltd speaker, and Is not a matter with 
which a Court can Interfere, or Indeed on which it 


s Rights to Propertt Act i, i, g, 


IS entitl^ to express any opinoo. CoDBeqaenth 
the question whether the Hindu WomenT^RiehU 
to Property Act was or was not within the compe 
tenM of the Legislature must be determined onlv 
with reference to the date on which it was assen. 

Governor.Genet^l, i, e., 14th April 
1337. CP 74 0 2; P 75 Cl] 


• ’ (b) Hindu Women’s Rights to Property 
Act (1937), S. 3 — Principles of construction 
stated — Word "property” as used in Act does 
not include agricultural land — Act is not ultra 
vires. 


There is a general presumption that a Legisla- 
ture does not intend to exceed its jurisdiction. 
When a Legislature with limited and restricted 
powers makes use of a word of such wide and 
general import as “property,” the presumption 
must sorely be that it is using it with reference to 
that kind of property with respect to wUch it is 
competent to legislate and to no other and unless 
the Act is to be regarded as wholly meaningless 
and ineffective, the word “property'* as used in 
the Act must be construed as referring only to 
those forms of property with respect to which the 
Legislature which enacted the Act was competent 
to legislate ; that is to say, property other than 
agricultural land. On the true construction of the 
Act and especially of the word ‘^property” as u^ 
in it, no part of the Act is beyond the Legislature's 
powers : (1890) 25 Q B D 129 ; (1682) 6 A 0 82 ; 
(1891) A 0 455 ; (1897) 1 Q B 396 and (1904) 1 
CLB91, Rel.on. [P75C2] 


The Hindu Women's Bights to Property Act is a 
remedial Act seeking to remove or to mitigate 
what the Legislature presumably regarded as a 
mischief; and as such it ought to receive a bene- 
ffeia) interpretation, and even tbongb it be found 
in a small minority of cases to prejudice rather 
than to benefit those whom It was intended to 
help, this would be no reason why the Oourt should 
not adopt the construction which is on the whole 
best calculated to give effect to the manifest inten- 
tion of the Legislature; and for this reason also the 
word “property" as ui^ in the Act must be inter* 
preted as referring to property other than agricultu- 
ral land : (1875) 1 Oh D 182, Bel. on. (P 77 C 1) 


(c) Interpretation of statutes ^General words 
in statute^Narrow construction to bring words 
within Legislature's competence leaving Act 
with nothing in it or Act different in kind and 
not merely in degree— Whole Act must be held 
invalid — Narrow construction leaving Act com- 
plete, valid and executable by Itself — Act must 
be upheld. 


If the restriction of the general words to purposes 
within the power of the Legislature would bo to 
leave an Act with nothing or next to nothing m 
it, or an Act different in kind, and not merely m 
degree, from an Act in which the general words 
were given the wider meaning, than the Act as a 
whole must be held invalid, because In such cir- 
cumstances it is impossible to assert with any con- 
fidence that the L^islature intended the gwertl 
words which it has used to bo construed only in 
the narrower sense: (1910) 11 0 L R 689; (1984) « 
OLB 677 ; (1910) 11 OLB 1 and 35 0^5 
492,JW.o». (P77 01, JJ 

n the Act is to be npbeld, it mast re^o eyen 
Rhea a nanowet meaning is giten 
words "an Act which Is complete, intelligible ana 
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valid and which can be executed by itself” : (1S66) 
II6 U S 252. JUl. on. [P 77 C 2] 

* • (d) Hindu Women’s Rights to Property 
Act(1937, as amended by Act 11 of 1938), S. 3^ 
Act does not regulate succession to agricultural 
land in Governors' Provinces ^ It regulates 
devolution by survivorship of property other 
than agricultural land » Subject of devolution 
by survivorship of aforesaid property is inclu^ 
ded in entry 7, List 3 of Government of India 
Act. 

The Hindu Women's Rights to Property Act, 
1937, and the Hindu Women's Rights to Property 
(Amendment) Act, 1998, do not operate Co regulate 
succttsion to agricaltural land in the Governors* 
ProTincos and do operate to regulate devolution by 
surTiTorship of property other than agricultural 
land : (’21) 8 A I R 1921 P C 62; 13 Cal 21 (P C) : 
(’95) 22 A I R 1935 Cal 212 and (’21) 8 A I R 1921 
Mad 168 (F B), Re/, {P 79 0 2) 

The subject of devolution by survivorship of 
property other than agricultural land is iocladed 
in entry No, 7, List 8, the Concurrent list of the 
Govemroent of India Act, (P 79 0 2] 

Sir Brojendra MitUr, AdvocaU-Getieral ej 
India, (A$aduUah KJian wth him), instruct 
Ud by K.Y. Bhandarkar, Agent ^ 

lot Government of India. 

Sir Alladi Sruhnaswami Aiytr^ {Advocate^ 
General 0 / iladras^ (N, Baja^opala Iyengar 
K\th him), inetrucled by Oanpat Rai, Agent 
and Dr. Narain Prasad Asthana, AdvocaU- 
General of U. P. (Sri Narain Sahai with 
him), instructed by Qurudayal Sahay, Agent 

— Amicus Curim* 

Gwyer C. J.— This is a special reference 
which His Excellency the Goyeroor*Gene« 
ral has been pleased to make to the CJoarfc 
under 9 . 218, Constitution Act. The questions 
referred are : 


(1) Does either the Hiodu Womea’s RighU t 
Property Act, 1937 {Central Act, 18 o( 1937)rwbic 
was passed by the Legialative Assembly on 4t 

Council of State on 6t 
Apm 1937, and which received theGovecnor-Gonc 
»l 6 assent on 14th April 1937, or the Hindi 

joqfljri" \ to Property (Amendment) Ad 

WaatCentral Act. 11 of 1988). which waspossed In al 
Its stages after 1st April 1937. operate to regulate (a 

survivorship of property other than agriculture 

oInLJl devolution by survivotshl 

“KHcuItural land includi 

in So2 7 'n® tho three Legislative List 

»o Sch. 7, Government of India Act. 1935 ? 

sidfiMd n*° reference, it was not oon 

SmS tisaful to servo 

S^th^ Dofcice of the referenoa. 

A^vocate.General 

ProvinoM ^dvocafces^Qeneral of 

the point of ™v,t 


each of them wished to present and argu- 
ments in support thereof. The Advocate- 
General of India has hied a statement on 
behalf of the Government of India and be 
has also placed on the file statements from 
the Advocates-General of seven of the Fro- 
vinces. As the Court further intimated that 
besides hearing the Advocate-General of 
India it would be prepared to hear two more 
counsel, the Advocates-General of Madras 
and the United Provinces appeared and took 
part in the argument. The Court is indebted 
to all the learned counsel for the assistance 
which they have afforded it. 

The doubts which have led to the refe- 
rence arise from the fact that the bill which 
became the Hindu Women's Rights to Pro- 
perty Act. 1937 (Act 18 of 1937), which for 
convenience is hereafter referred to as Act 18. 
was pa^ed by the Legislative .Assembly of 
the Indian Legislature on 4 th February 1937, 
that is. before Part ill. Constitution Act, 
came into operation and at a time when the 
powers of the Legislature were plenary, but 
was passed by the Council of State only on 
6 th April 1937, that is, after Part III had 
come into operation, and received the Gov- 
enor-General'sassent only on I 4 th April 1937. 
After ist April 1937, the Central Legislature 
was preolnded from dealing with the subjects 
enumerated in List 11 of Sch. 7, Constitu- 
tion Act, so far as the Governors' Pro- 
vinces were concerned. Laws with respect 
to the "devolution of agricultural land” 
could be enacted only by the Provincial 
Le^slatnres (entry No. 21 of List 11), and 
wills, intMtacy and succession, save as 
regards agrioultnral land" appeared as entry 
No, 7 of List III, the Concurrent List. Act 18, 
read with the amending Act of 1938, endea- 
voured to improve the position of Hindu 
widows in two classes of oases (a) where by 
the operation of the principle of survivor, 
ship the widow is excluded from enjoyment 
of the share of her husband in property 
which he held jointly with other coparce- 
ners; and (b) where, even apart from the 
rule of survivorship, the widow is excluded 
from claiming any share in her husband’s 
estate by reason of the oxUtence of sons, 
grandsons or great-grandsons of the deceased 
who under the law take in preference to 
the widow. Provision is also made for seour- 
log a share to a widow even in oases where 
her husband had pre-deoeased the last male 
owner ( 8 . s (1), first proviso). The Act pur. 
I»rt 8 to deal m quite general terms with 
^e property or separate property*' of a 
Hindu dying intestate, or his ‘Interest in 


7i Federal Court In re Hindu Women’s Bights to Property Act A. l.R. 


joint family property”: it does not distm- 
gnish between agricultural land and other 
property and is therefore not limited in 
terms to the latter. It may be mentioned 
that some aspects of the questions now 
referred have already been discussed in one 
or two cases (see, for instance, I L R (1939) 
ALL 912*) on the assumption that the bill 
had been passed even by the Council of 
State before the new Constitution came into 
force. From the dates given in the present 
reference it will be seen that this assump- 
tion is not correct. It may be added that 
the validity and operation of the amending 
Act of 193S (Act 11 of 1938) call for no separate 
discussion, since it does not enact any inde- 
pendent provisions, but merely makes some 
amendments in the Act of the previous year. 

Of the questions referred, question ( 2 ) 
will in effect be answered by the views to 
be expressed in the course of the discussion 
of question ( 1 ); and it is therefore not sepa- 
rately considered. In the statements hied 
before the bearing and in the course of the 
arguments, the following contentions were 
raised with respect to question (l) : (i) That 
.Act No. 18 was never properly passed at all, 
in view of the stage at which it was taken 
up and dealt with by the Council of State 
and the Governor-General. (ii) That the 
Act was in any view ultra vires the Indian 
Legislature, so far as its operation might 
affect agricultural land in the Governors’ 
Provinces, (iii) That if the Act should be 
held to be only in part ultra vires, it would 
not on the authorities be permissible to 
sever the good from the bad, so as to allow 
it at any rate to operate in respect of pro- 
perty other than agricultural land in the 
Governors’ Provinces, (iv) That even if it 
were permissible to uphold the Act to a 
limited extent, the provision in S. S (2) relat- 
ing to the interest of the deceased in Hindu 
joint family property would be ultra vires 
the Indian Legislature, on the ground that 
the mention of “succession” in entry No. 7 
of List 3 of Sch. 7 does not include or autbo- 
rize legislation in respect of the benefit 
which accrues to the members of a Mitak- 
sbara joint Hindu family under the rule of 
survivorship. 

In addition to the constitutional points 
above summarized, a suggestion was made 
on the construction of the Act that it does 
not provide for the devolution of any pro- 
perty by survivorship nor confers on the 

1 (’39) 26 A I R 1939 All 706 : 185 I C 4W : ILB 

(1939) All 912 : 1939 A L J 876, Janak Dnlarl v. 

Sri Gopai. 


widow a right by survivorship, though it 
gives her the same interest in the joint pro- 
perty as her deceased husband had. This 
does not seem to be tenable. It is true that 
S. 3 of the Act does not use the word “survi- 
vorship”, and it may be that the widow 
taking a share under the .Act does not 
become a coparcener with the other sharers; 
but there can be no doubt that in the cases 
in which it gives to the widow of a deceased 
coparcener a right to a share in the joint 
property which she did not possess under 
the pre-existing law, it takes away to that 
extent the benefit of the rule of survivorship 
which would have accrued to the remaining 
coparceners. The reference must, therefore, 
be dealt with on the footing that so far as 
its effect goes, the Act does legislate “with 
respect to” the law of survivorship. It can 
make no difference for this purpose whether 
the measure confers on one person a benefit 
by way of survivorship or takes away from 
another the benefit of survivorship. On the 
first contention, the Court is satisfied that 
no objection can he taken to the validity of 
the Act, on the ground only that it was 
introduced into the Legislature and passed 
by the Legislative Assembly before part 3, 
Constitution Act, came into force. Part 13, 
Constitution Act, contains certain provisions 
entitled "Transitional Provisions", which 
are to apply “with respect to the period 
elapsing the establishment of the Federa- 
tion”. It is then enacted by S. 817 that the 
provisions of the Government of India Act, 
1919, set out (with certain amendments con- 
sequential on the provisions of the Consti- 
tution Act) in Sch. 9, are to continue to 
have effect, that is, during the transitional 
period, notwithstanding the repeal of the 
earlier Act by the Constitution Act. Among 
the provisions thus continued are the provi- 
sions of the earlier Act relating to the Indian 
Legislature; and it is clear that the Indian 
Legislature which was in existence inmw- 
diately before the coming into force of Part 3 
of the Act was continued in existence after 
that date, and was in aU respects the same 
LegisUture. though its legislative powew 
were no longer as extensive as they bad 


piously been* c Vi ^ 

)ne of the provisions included m sen. y 

;hst a bUl shaU not be deemrf to ba^ 
,n passed by the Indian Legi^ture un^ 
J been kgreed to by both Cbam^rs 
ler without amendment or with such 

endments only as may be 
,h Chambers. It is common ground that 
iHindu Women’s Bights to Property BiU 
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was agreed to without amendment by both 
Chambers of the Indian Legislature, and as 
soon as it received the Governor-General's 
assent, it became an Act (sch. 9, para.SS (2) ). 
Not until then had this or any other Court 
jurisdiction to determine whether it was a 
valid piece of legislation or not. It may 
sometimes become necessary for a Court to 
inquire into the proceedings of a Legislature, 
for the purpose of determining whether an 
Act was or was not validly passed ; for 
example, whether it was in fact passed, as 
in the case of the Indian Legislature the 
law requires, by both Chambers of the 
Legislature before it received the Governor. 
General's assent. But it does not appear to 
the Court that the form, content or subject- 
matter of a bill at the time of its iutroduc- 
tioD into, or of its consideration by either 
Chamber of the Legislature is a matter with 
which a Court of law is concerned. The 
question whether either Chamber has the 
•right to discuss a bill laid before it is a 
domestic matter regulated by the rules of 
;tbe Chamber, as interpreted by its speaker, 
land is not a matter with which a Court can 
^interfere, or indeed on which it is entitled 
;bo express any opinion. It is not to be sup- 
jposed that a legislative body will waste its 
time by discussing a bill which, even if it re- 
ceives the Governor-General's assent, would 
obviously be beyond the competence of the 
Legislature to enact; but if it chooses to do 
so, that is its own affair, and the only func- 
tion of a Court is to pronounce upon the bill 
after it has become an Act. In the opinion 
^f this Court, therefore, it is Immaterial that 
'the powers of the Legislature changed dur- 
ing the passage of the bill from the Legis- 
lative Assembly to the Council of State. 
The only date with which the Court is con- 
cerned is 14th April 1937, the date on which 
the Governor-General’s assent was given; 
and the question whether the Act was or 
was not within the competence of the Legis- 
lature must be determined with reference to 
that date and to none other. 

It is convenient to consider the second 
and third contentions together, viz. that the 
Act was beyond the competence of the 
Indian Legislature, so far as its operation 
might affect agricultural land in the Cover, 
nors’ Provinces ; and that, it it were held 
w he in part beyond the competence of the 
legislature, its provisions were not sever- 
able , 80 that it could not even affect property 
other than agrioulfcural land. No doubt if the 
aos dom affect agricultural land in the Govar- 
nors Provincee. it was bsyond the com- 


petdDce ot the Legislature to enact it; and 
whether or not it does so must depend upon 
the meaning which is to be given to the 
word “property** in the Act. If that word 
necessarily and inevitably comprises allj 
forms of property, iocludiog agricultural! 
land, then clearly the Act went beyond the! 
powers of the Legislature; but when a| 
Legislature with limited and restricted; 
powers makes use of a word of such widOj 
and general import, the presumption musti 
surely be that it is using it with reference' 
to that kind of property with respect to, 
which it is competent to legislate and to no 
other* The question is thus one of construe, 
tion, and unless tba Act is to be regarded as 
wholly meaningless and ineffective, the Court 
is bound to construe the word “property** as 
referring only to those forms of property 
with respect to which the Legislature which 
enacted the Act was competent to legislate; 
that is to say, property other than agricuL 
tural land. On this view of the matter, the 
so-called question ot severability, on which 
a number of DomiDion decisions, as well as 
decisions of the Judicial Committee, were 
cited in the course of the argument does not 
arise. The Court does not seek to divide the 
Act into two parts, viz., the part which the 
Legislature was competent, and the part 
which it was incompetent, to enact. It holds 
that, on the true construction of the Act and 
especially of the word “property** as used in 
it, no part of the Act was beyond the Legis- 
lature's powers. There is a general presump. 
tion that a Legislature does not intend to 
exceed its jurisdiction ; Maxwell on the Id. 
terpretation of Statutes (Edn. 8) p. ISG; and 
there is ample authority for the proposition 
that general words in a statute are to be 
construed with reference to the powers of 
the Legislature which enacts it. “It seeeuas 
to me*’ said Lord Esher M. R. in (lS90) 25 
Q B D 129^ at p. 134, 

that, unless Parliament expressly declares other- 
wise, la which case, even If it should go berond its 
own rights a$ regards the comity of nations, the 
Courts of this country must obey the euactment, 
the proper eonstructiou to be put on geooml words 
used in an English Act o! Parliament Is, that 
Parliament was dealing only with such persons or 
things as aro within tho genoral words and also 
within its proper jurisdiction, and that wo ought to 
assume that Parliament (unless it expressly declares 
otherwise), when it uses general words, U only doal* 
ing with persoDBOr things or or which it has properly 
larisdletion. 

Where the expression “personal estate" 
occurred in a V iotoriap statute imposing 

2. (1890) 25 Q B D 199 : 69 L J Q B 465 : 62 L T 
859 : 98 W R 846, Colquhoun v, Heddon. 
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duties on the estates of deceased persons, it 
was held by the Judicial Committee that it 
must be construed as referring only to such 
personal estate as the colonial grant of pro- 
bate conferred jurisdiction on the personal 
representatives to administer, whatever the 
domicile of the testator might be. that is to 
say, pei-sonal estate situate within the 
Colony, in respect of which alone the 
Supreme Court of Victoria had power to 
grant probate : 

Tbeir Lotdebips think that in imposing a duty 
oi this nature the Victorian Legislature also was 
contemplating the property which was under its 
own band, and did not intend to levy a tax in res* 
pectof property beyond its jurisdiction. And they 
hold that the general expressions which import the 
contrary ought torcceivetbequali&cationfot which 
the appellant contends, and that the statement of 
personal property to bo made by the executor under 
S. 7 (2) of the Act should be confined to that pro- 
perty which the probato enables him to administer: 
[(1982) 8 A C 823 35 p. 99). 

In the well known case in (1891) A C 455,* 
the Legislature of New South Wales had 
enacted a law providing that 
whosoever being married marries another person 
during the life of the former husband or wife, 
wheresoever such second marriage takes place, 
shall be liable to penal secritude for seven years. 

The appellant, who had during the life- 
time of his wife married another woman in 
the United States of America and had in a 
New South Wales Court been convicted of 
bigamy under the provisions of this law, 
contended that the Court had had no juris- 
diction to try him for the alleged offence, 
since the Act under which he was tried, 
according to its true construction, was limi. 
ted to offences committed within the juris- 
diction of the local Legislature by persons 
subject at the time of the offence to its 
jurisdiction: and that upon any other con- 
struction the Act would be ultra vires. Lord 
Halsbury, delivering the judgment of the 
Judicial Committee, observed that if their 
Lordships construed the statute as it stood 
and upon the bare words, any person, 
married to any other person, who married 
a second time anywhere in the habitable 
globe, was amenable to the criminal juris- 
diction of New South Wales, if he could be 
caught in that Colony. ‘That seems to their 

Lordships,’ he continued, 
to bo an impossible coostractioo of tho statutes; 
the C0I007 oau have no such jarisdiction^ and 
their Lordships do not desire to attribute to the 
Colonial Legislature an effort to eiilarge their 
iurisdictioD to such an extent as would be in* 

3. (1882) 0 A 0 82 : 62 L J P C 10 : 48 L T 441 : 

31 W R C45, Blackwood v. Reg. 

4 . (1891) 1891 A C 455 : 60 L J P 0 65 : 66 L T 
321 : 17 Cox C 0 841, Maclcod ▼. Attorney- 
General for New South Wa]es« 
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consistent with the powers committed tea Colonv 
and indeed inconsistent with the most familiar 
principles of international law. It therefore be 
comes necessary to search for limitations, to see 
what would be the reasonable limitation to apply 
to words so general; and their Lordships take^it 
that the words whosoever being married mean 
whosoever being married, and who is amenable, at 
the time of the offence committed, to the jurisdic- 
tion of the Colony of New South Wales. 

And again in a later passage: 

It appears to their Lordships that the effect of 
giving the wider interpretation to this statute 
necessary to sustain this indictment would be to 
comprehend a great deal more than Her Majesty's 
subjects; more than any persons who may be with- 
in the jurisdiction of the Colony by any means 
whatsoever; and that therefore, if that construction 
were given to the statute, it would follow as a 
necessary result that the statute was ultra vires of 
the Colonial Legislature to pass. Their Lordships 
are far from suggesting that the Legislature of the 
Colony did mean to give to themselves so wide a 
jurisdiction. The more reasonable theory to adopt 
is that the language was used, subject to the well- 
known and well-considered limitation, that they 
were only legislating for those who were actuaUy 
within their jurisdiction, and within the limits of 
the Colony. 

The principle is the same for all law- 
making bodies with limited powers: 

Now it is true that a by-law must be, as a 
genera] rule, consistent with the principles of the 
common law; that if it violates those principles it 
is bad; and it follows that if it is capable of two 
constructions, one of which would make it bad and 
the other good, we must adopt that construction 
which will make it consonant with the principles 
of the common law : ((1897) lQB896,^st p. 399]. 

Id (1904) 1 C L B 91,® t>e High Coort oi 
Australia held that they would nob be justi- 
fied in assuming that a State Parliament 
intended general words in an enactment to 
have an application which would conflict 
with the constitution of the Commonwealth. 

It is in out opinion a sound principle ol con- 
struction that Acts of a sovereign legislature, and 
indeed of subordinate Legislatures such as a muni- 
cipal authority, should, if possible, receive such 
an interpretation as will make them ope5at‘ve 

and not inoperative It is a settled rule in t e 

interpretation of statutes that general words will 
be taken to have been used in the wider or more 
restricled sense according to the general scope and 
object of the enactment (at pp. 119, 1^). 

There is this also to be said. The under- 
lying purpose of Act 18 is plainly stated in 
its Preamble: “Whereas it is expedient to 
amend the Hindu law to give better righte 
to women in respect of property. It is 
therefore a remedial Act seeking to remove 
or to mitigate what the Legislature pre- 
sumably regarded as a mischief; and as sucb 
it ought to receive a beneficial interpreta- 


on: 


, (1897) 1 Q B 896 : 66 L J Q B 170 . 75 ^ ^ 590 . 
18 Cox 0 C 481 : 61 J P 102, CoUnmn v. Mills. 

. (1904) 1 C L R 91, D'Emden v. Fodder. 



1941 


In re Hindu Women's Rights to Pboperty Act Federal Court 77 


If the eoactment bo manisfestly intended to be 
remedial, it must be so construed as to give the 
most complete remedy vhicb the phraseology will 
permit : [Gover’s Case, (1875) 1 Oh D 1827 at 
page 198] « . 

It may well be that the Indian Legisla- 
ture, if it had been able to pass the Act 
while it still possessed plenary powers, 
would have desired that the “better rights" 
which it sought to give to Hindu women 
should extend to agricultnral land as well 
as to other property; but it cannot be sup- 
posed that when, after restriction of its 
powers, it passed an Act with the above 
Preamble, it did not intend to make the 
enactment as effective as it was within its 
power to make it. It was contended before 
the Coart that the passing of the Act with 
a restricted effect might result in some cases 
in a widow being deprived of advantages 
which she possessed under the pre-existing 
law. The examples addnced by the Advo- 
cate-General of India were by no means 
conclusive, and it should not be assumed 
that the Court accepts the contention; bat 
even if it were trne that an Act intended to 
be remedial, though possibly limited in 
iscope, was found in a small minority of 
cases to prejudice rather than to benefit 
those whom it was intended to help, this 
jwoold he no reason why the Court should 
joot adopt the construction which is on the 
whole best calcnlated to give effect to the 
manifest intention of the Legislature. 

The Court has already pointed out that 
the question is one of the constrnction of 
the Act, that is to say, of ascertaining its 
true meaning, and that the construction 
which has commended itself to the Court 
leaves no room for the application of the 
principle of non. severability of sabjeot- 
matter. It should not however be thought 
that the Court has overlooked cases cited to 
it in which the same words have been 
applied in an Act to a number of purposes, 
some within and some without the power 
of the Legislature, aud the whole Act has 
been held to be bad. If the restriction of 
the general words to purposes within the 
power of the Legislature would be to leave 
an Act with nothing or next to nothing in 
It. or an Act different in kind, and not 
merely m degree, from an Act in which the 
general words were given the wider mean, 
mg, then it is plain that the Act as a whole 
must be held invalid, because in such oir- 
ounoBtanoes it is impossible to assert with 
ajDyjonfidenca that the Legislature in. 

Wa : 46 L J Oh 88 ; 8S L T 619 ; 

WR 126, Coal Eoonomldng Qas. Co., In re. 


tended the general words which it has used 
to be construed only in the narrower sense: 
(1910) 11 OLB 689.® (1934) 51 CLB677,® (l910) 
11 C L R and (1925) 35 C L R 422.“ If the 
Act is to be upheld, it must remain, even 
when a narrower meaning is given to the 
general words, “an Act which is complete,' 
intelligible and valid and which can bej 
executed by itself;" Wynes: Legislative andj 
Executive Powers in Australia 51, citing 
(1886) 116 O S -252.“ These words appear to 
the Court apt to describe Act 1 $, if con- 
strued as the Court has thought right to 
construe it, that is to say, even when a 
narrower meaning is given to the general 
words which the Legislature has used. 


It remains to deal with the fourth con- 
tention, that is, with regard to the import 
of the term "snccessiou" in entry No. 7 of 
List III and of the word “devolution" in 
entry No. 21 of List ii. The question raised 
is whether these words which prima facie 
imply the passing of an interest from one 
person to another can inclnde the change 
which takes place under the Mitaksbara law 
in the extent of the interest possessed by 
the male members of a joint Hindu family 
in the joint property when one of these 
members dies. Borrowing a term from the 
English law, this change has been described 
as the operation of the principle of survi- 
vorship. But the note of caution sounded 
by Lord Dunedin in 43 ALL 228** as to the 
use of the terms “coparcenary" and “oopar- 
ceners" in relation to a Mitaksbara joint 
family is equally applicable to the use of 
the terms “joint tenancy" and “survivor- 
ship;" for the inoidents associated with joint 
owuersbip under the Mitaksbara law are not 
identical with those known to the English 
law of joint tenancy. There is however this 
degree of resemblance between the jus ac. 
cresc^ndi and the effect of the death of one 
of the owners of joint family property under 
the Mitaksbara law, that in a sense there is 
only an extinction of the deceased person’s 
interest, and the shares of the survivors, 
whose pre-existing interest extended over 


». (laiO) 11 O L R 689, Owners ol SS. KaUbia v. 
Wilson. 

9. (1984) 51 OLR 677, Vacuum Oil Company Ltd, 
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10. (1910) 11 0 L R 1, R. V. GommouweaUh Court 
of OonoUiation and Arbitration. 

® Ih R 422, British Imperial Oil Co. 
Ltd. V. Federal Commissioner of Taxation. 

12. (1666) 116 D S S62, Pressor ▼. Diinois, 
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tbe whole property, are increased only be- 
caose of tbe diminution in the number of 
sharers. Tbe argument therefore is that 
words like “devolution” and “succession" 
cannot be held to include cases whore the 
deceased person's interest does not pass to 
another but is merely extinguished or lapses. 
There are at least two answers to this 
argument. 

Whatever may be the position under the 
English law, the theory of extinction does 
not exactly describe the position which 
arises on the death of a member of a Mitak- 
shara joint family. The result of a long 
course of decisions is that certain legal acts 
continue to operate on tbe interest of the 
deceased member even when what is ordi- 
narily spoken of as tbe rule of survivorship 
is taking effect. Thus, if a creditor obtains 
a decree against a member of a joint family 
and during the latter's life-time attaches 
his undivided interest in the family pro- 
perty, the creditor will be entitled to pro- 
ceed against that interest to tbe extent 
necessary for tbe satisfaction of his claim 
even after the property has survived to the 
other members by reason of the death of 
the judgment-debtor. In some of tbe Pro- 
vinces, there have also been decisions recog- 
nizing a right of voluntary alienation in each 
joint owner, in respect of his undivided 
share, when the alienation is for value; and, 
if in this part of the country a member 
creates a mortgage over his undivided share, 
such mortgage has been held to be opera- 
tive even after the death of the mortgagor. 
According to several decisions of the Madras 
High Court, tbe alienation by a member of 
his undivided share does not disrupt the 
joint status and yet tbe rights of tbe pur- 
chaser have been held not to be defeated by 
the death of the alienor, though no suit for 
partition be instituted during bis life-time. 
Results of this kind are wholly inconsistent 
with tbe theory of extinction or lapse, and 
even more so when the deceased happens 
to be the father of the survivors. It was 
recognized as early as 13 Cal 2l'* that tbe 
application of the theory of the son’s “pious 
obligation’’ to pay the father’s debts has 
practically resulted in tbe pro tanto extinc- 
tion of tbe son’s independent rights in the 
family property; and S. 53, Civil P. 0., pro- 
vided that to the extent to which joint 
family property remained liable for the 
father’s personal debts even after his death, 
it “shall be deemed to be property which 

147 (’86) 13 Oal 21 : 13 I A X : 4 Bar 682 (P 0) . 
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has come to the hands of the son as his legal 
representative.” 

It is equally important to remember that 
neither in their ordinary grammatical sig- 
nidcance nor by a long continued use in a 
technical sense have the words “devolution” 
and “succession” acquired a connotation 
that would preclude their application to 
describe the operation of the rule of survi- 
vorship as above explained. Eminent text- 
writers and Judges have used one or the 
other of these terms to include the accession 
of right which takes place on tbe death of 
one of the members of a Mitakshara joint 
family. Many enactments of Parliament and 
of tbe Indian Legislature have used the 
words “inheritance” and “succession” in 
juxtaposition, justifying tbe inference that 
succession is either another category from 
or a wider category than "inheritance” (see 
some of these enactments referred to in 
Ilbert’s Government of India, chap. 4, and 
in MuUa’s Hindu Law, page 4). If in these 
enactments “succession” should be held not 
to include the principle of survivorship, it 
would be difficult to say what else that word 
is meant to refer to and in any other view 
the continued administration of that part of 
tbe Hindu law by the British Indian Courts 
could not have been provided for, because 
there are no other appropriate words in 
those provisions. Such being the ^sition as 
to the meaning of the words, it is permis- 
sible to add that it is difficult to conceive 
of any reason why in framing Lists 2 and 3 
Parliament should have thought fit to take 
away the law of survivorship from the juris- 
diction of the Indian Legislatures, and there 
is no justification for attributing oversight 
either, when, as above explained, the langu- 
age employed may properly be held bo com- 
prehend tbe law of survivorship as well. 

A line of cases in tbe High Courts dis- 
pensing with the production of a suction 
certificate when title to a debt is 
by survivorship may seem to support tbe 
restricted interpretation of the word sue- 
cession:” cf. 62 Cal 16*» at p. 16. But taking 
this class of decisions as a whole they must 
be understood to rest not so much on the 

connotation of the word 

the meaning of the expression effects o 

the deceased person’’ and on the 

tbe rule relating to the production of a sue- 

cession certificate in support of the ^ 

a “debt" prima facie du e to a deceased pej^ 

bala Dassee vrGobardhsnaas. 
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son: see H Mad 499.^® In any event, the two 
enactments not being in pari materia, such 
observations as may be found in these cases 
in support of the limited interpretation of 
the word "succession” cannot be held to be 
sufficient to override the cumulative effect 
of the considerations referred to above. In 
one or two instances, eminent writers have 
employed language suggesting that ' devo< 
lution" may comprehend eases of survivor, 
ship but not the word "succession" (see 
Mayne's Hindu Law, para. 270), but it is 
difficult to find any basis for this distinction. 
"Devolution” may be wider in scope than 
"succession” in the sense that the former 
is not restricted to the result of a ” death " 
(see 0. 22 , B. 10 , Civil F. C.), but that is im* 
material for the present purpose; and, as 

16. (’21) 8 A I R 1921 Mad 168 : 62 I C 944 : 44 
Mad 499 : 40 M L J 4S1 (F B), Viraoan Chettiar 
V. Srinivasa Cbariar 


already stated, eminent Judges have used 
both the terms in a sense that will include 
the operation of the principle of survivorship. 

The Court is therefore of opinion that the 
answers to the questions comprised in the 
special reference are as follows : (l) The 
Hindu Women's Bights to Property Act, 
1937, and the Hindu Women’s Eights to 
Property (Amendment) Act, 1938, (a) do not 
operate to regulate succession to agricultural 
land in the Governors’ Provinces: and (b) do 
operate to regulate devolution by survivor, 
ship of property other than agricultural land. 
(2) The subject of devolution by survivorship 
of property other than agricultural land is 
included in entry No. 7 of List 3, the Con. 
current List. The Court will report to His 
Excellency accordingly. 

G.N./R.K, Answer accordingly. 



